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SUMMARY: This document contains now set forth in section 49808yenerally
proposed regulations that provide dui apply to a group health plan maintaine

-nt art1ce under section 4980B of the Interndjy an employer or r—gmployeegmnizgtion,

. e%gvenue Code relating to the COBRAwith certain exceptions, and require suc
continuation coverage requirements apa plan to éfer each qualified beneficiary
plicable to group health plansThe pro- who would otherwise lose coverage as

. bosed regulations in this document supesult of a qualifying event an opportunity

‘thglement final regulations being publishedo elect, within tht_a applicable election pe
in T.D. 8812, page 19 of this Bulletin.riod, COBRA continuation coveragerhe

E)l:'ﬁ_'he regulations will generally affect COBRA continuation coverage require-
sponsors of and participants in groupnents were amended on various occ:
health plans, and they provide plan sporsions? most recently under the Health In-

ors and plan administrators with dui surance Portability ahAccountability
ondnce necessary to comply with thevla ~ Act of 1996 (HPAA)._ o _

Proposed regulations providing guid-:
DATES Written or electronic commentsance under the continuation coverage r

2and outlines of topics to be discussed @uirements as originally enacted b\
€ the public hearing scheduled for June &O0OBRA, and as amended byeffiax Re-

021999 at 10 a.m. must be received by Magorm Act of 1986, were published as pro-

uaiy, 1999. poseal Treasury Regulation §1.162—26 ir

S o the Federal Registe of June 15, 1987
teADDRESSES: Send Submissions to:

acC:DOM:CORP:R (REG-121865-98),
€Moom 5226, Internal Revenue Service ! The COBR\ continuation coverage require-
9980B 7604, Ben Franklin Statiokyash- ments were initially set forth in section 162(k), but
of; e were moved to section 4980B byethiechnical and
(Z)If?;;rg?]n,dgi(i/ezr(;%‘lé.etv?lejgrr?Ifhséoﬂf)uT§>;PMisce”aneous ReveruAct of 1988 TAMRA).
TAMRA changed the sanction for failure to comply
UMg.m. and 5 p.m. to: CC:DOM:CORP:Ryith the continuation coverage requirements of th
POREG-121865-98), Cournies Desk, In- Internal Revenue Code from disallowance of certai
betérnal Revenue Servic#]11 Constitution employer deductions under section 162 (and deni

| z&venue NV Washington DCAIlterna- of the income exclusion under section 106(a) to ce
' ' tain highly compensated employees of the-e

atively, ta'\xpaye'rs may submit Comme.nt:ployer) to an excise tax under section 4980B.
b electronically via the Internet by selecting 2 changes tecting the COBR continuation
€Cthe “Tax Regs” option on the IRS Homecoverage provisions were made under the Omnib
1bepx=age, or by submitting comments directBudget Reconciliatio Act of 1986, tle Tax Reform
to the IRS Internet site at http:/wwirs. Act of 1986, tle Technical gnd Miscellaneous Rgv-
enwe Act of 1988, the Omnibus Budget Reconcilia-
UStreas'g_OV/prOd_/taX—regS/Comments'htmtion Act of 1989, the Omnibus Budget Reconcilia-
o The public hearing scheduled for June &ion Act of 1990, the Small Business Job Protectiol
1999 will be held in room 2615 of the In-Act of 1996, and the Health Insurance Portability

€. ternal Revenue Buildingl111 Constitu- ard Accountabiliy Act of 1996 The statutory con-

. . i i i have also been :
ion Aven NV. Washinaton. DC. tinuation coverage requirements
De-110 enue, » Washington, DC fected by an amendment made to the definition c

1 the i i
group health plan in section 5000(b)(1) by the Om
19960R FIRTHER INFORMATION CON- nibus Budget ReconciliatiAct of 1993; that defin-

TACT: Concerning the regulations,ition is incorporated by reference in sectior
Yurlinda Mathis at 202-622-4695; con-4980B(g)(2).
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(52 F.R. 22716). Supplemental proposedraction equal to the number of hours thgplans. In addition, any treatment of health
regulations were published as proposetthe part-time employee works for the emeare benefits as constituting separate
Treasury Regulation §854.4980B-1 in th@loyer divided by the number of hoursgroup health plans will be disregarded if a
Federal Registe of January 7, 1998 (63 that an employee must work in order to bprincipal purpose of the treatment is to
F.R. 708). Final regulations are beingonsidered a full-time employeeThe evade any requirement ofda Of course,
publishedmn T.D. 8812. number of hours that must be worked tan employ€s flexibility to treat benefits

The new set of proposed regulationbe considered a full-time employee is deas part of separate plans may be limited
being published in this notice of proposedermined in a manner consistent with they the operation of other laws, such as the
rulemaking addresses how the COBRAmploye’'s general employment prac-prohibition in section 9802 on condition-
continuation coverage requirements applgices, although for this purpose not moréng eligibility to enroll in a group health
in business raganizations Also pro- than eight hours a day or 40 hours a weghan on the basis of any health factor of an
posed are rules relating to the interactiomay be used An employer may count individual.
of the COBR\ continuation coverage re-employees for each typical business day Many commenters on the 19870pr
quirements and the Family and Medicabr may count employees for a pay periogosed regulations requested clarification
Leawe Act of 1993, which were previ- and attribute the total number of employef the application of COBR to health
ously published as Notice 94-103 (1994ees for that pay period to each typicatare benefits provided under flexible
2 C.B. 569), and certain other issuesusiness day that falls within the pay pespending arrangements (health FSASs).
These provisions in the new set of proriod. The employer must use the sam&ome commentatorggued that health
posed regulations are summarized in th@ethod for all employees and for the enFSAs should not be subject to COBRA.
explanation bele. For a summary of the tire year for which the small-employerHealth FSAs satisfy the definition of
new proposed regulations integrated withlan determination is made. group health plan in section 5000(b)(1)
a summary of the final regulations, see The new proposed regulations providend, accordingi are generally subject to
the “Explanation of Provisions” section ofguidance, for purposes of the COBRAhe COBRA continuation coverage re-
the preamble to the final regulations pubeontinuation coverage requirements, oguirements. Howewe COBRA is in-
lished nT.D. 8812. how to determine the number of grougended to ensure that a qualified benefi-
health plans that an employer or emeiary has guaranteed access to coverage
ployee wmganization maintains. Underunder a group health plan and that the cost
Plans That Must Comply these rules, the employer or employee oof that coverage is no greater than 102

ganization is generally permitted to estalpercent of the applicable premium.

The new proposed regulations wouldish the separate identity and number of The IRS ad Treasury believe that the
make a number of changes to the sectigjtoup health plans under which it propurposes of COBR are not furthered by
in the final regulations that addressesides health care benefits to employeesequiring an employer tofter COBRA
which plans must comply with theThus, if an employer or employeegani- for a plan year if the amount that the em-
COBRA continuation coverage require-zation provides a variety of health careloyer could require to be paid for the
ments The principal changes being probenefits to employees, it generally mayzOBRA coverage for the plan year would
posed are to add rules simplifying theaggregate the benefits into a single groupxceed the maximum benefit that the
determination of whether the smallealth plan or disaggregate benefits intqualified beneficiary could receive under
employer plan exception applies, givingseparate group health plariEhe status of the FS\ for that plan year and if the qual-
employers and employeeganizations health care benefits as part of a singlfied beneficiary could not avoid a break
broad discretion to determine the numbegroup health plan or as separate plans iis coverage, for purposes of the RAA
of group health plans that they maintaindetermined by reference to the instr portability provisions, by electing
and providing an exception for certainments governing those arrangements. OBRA coverage under the FSAAc-
health flexible spending accounts. it is not clear from the instruments gov-cordingly, the new proposed regulations

In determining whether a plan is eligi-erning an arrangement or arrangements t@ntain a rule limiting the application of
ble for the small-employer plan ex@e provide health care benefits whether ththe COBRA continuation coverage re-
tion, part-time employees, as well as fullbenefits are provided under one plan ajuirements in the case of health FSAs.
time employees, must be taken intenore than one plan, or if there are no in- Under this proposed rule, if the health
account. Several commenters on thstruments governing the arrangement ®¢SA satisfies two conditions, the health
1987 proposed regulations requested clagrrangements, all such health care benBSA need not make COBRcontinuation
ification of how to count part-time em-fits (other than those for qualified long-coverage available to a qualified benefi-
ployees for the small-employer plar-e term care services) provided by a singleiary for any plan year after the plan year
ception, and the new proposed regulatiorentity (determined without regard to the
provide guidance on this issue. Under theontrolled group rules) constitute a singl¢ 2 Under HPAA, a qualified beneficiary who
new proposed regulations, instead of eagroup health plan. E‘nﬂgtrars rcocijvefhagjtﬁﬂﬁ;;eig‘;??sti‘;’; g‘;ﬁ?‘%&mem
part-time employee counting as a full em- Under the new proposed regulations, "¢ S Cgverage and thejreby oid be.
ployee, each part-time employee countsiultiemployer plan and a plan other thalcoming subject to a preexisting condition exclusion
as a fraction of an employee, with thex multiemployer plan are always separalupon later becoming covered by another health plan.

Explanation of Povisions
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in which the qualifying event occur§he period if the maximum coverage period isvhose COBR continuation coverage has
first condition that the health PSmust also extended (referred to as the option&keen dropped or denied in the context of a
satisfy for this exception to apply is thaextension of the required periods), and toorporate transaction. In many cases,
the health F8 is not subject to the add a special rule in the case of Medicardnese qualified beneficiaries have been
HIPAA portability provisions in sections entitlement preceding a qualifying eventold by each of the buyer and the seller
9801 though 9833 because the benefithat is the termination or reduction ofthat the other party is the one responsible
provided under the health RSare ex- hours of employmentThe new proposed for providing them with COBR continu-
cepted benefits. (See sections 9831 amedgulations reflect these statutoryation coverage.
9832.} The second condition is that, inchanges The maximum coverage period The preamble to the 1998 proposed
the plan year in which the qualifyingfor a qualifying event that is the ben regulations requested comments on a pos-
event of a qualified beneficiary occursruptcy of the employer has also beefible approach to allocating responsibility
the maximum amount that the health FSadded to the new proposed regulations. for COBRA continuation coverage in cor-
could require to be paid for a full plan The 1987 proposed regulations incorPorate transactions. Commenterg-su
year of COBRA continuation coverage porate the statutory bases for terminatingested that, in a stock sale, as in an asse
equals or exceeds the maximum benef@OBRA continuation coverage except thesale, it would be consistent with standard
available under the health KSor the rule (added in 1989 and amended in 1996pmmercial practice to provide that the
yea. It is contemplated that this secondhat COBR\ coverage can be terminatecP?”er retalr!s'lla.blllty.for aII.eX|st|ng qual-
condition will be satisfied in most cases. in the month that is more than 30 day¥ied beneficiaries, including those for-
Moreove, if a third condition is satis- after a final determination that a qualifieqn€rly associated with the subsidiary
fied, the health E& need not make beneficiary is no longer disabled. Théeing sold The IRS ad Treasury have
COBRA continuation coverage availablenew proposed regulations add this staugudied the comments and given consider-
with respect to a qualified beneficiary atory basis for terminating COBRcover- &tion to several alternatives with a view to
all. This third condition is satisfied if, asage, with two clarifications. First, the®stablishing rules that will minimize the
of the date of the qualifying event, thenew proposed regulations clarify that &dministrative burden and transaction
maximum benefit available to the qial determination that a qualified benefician£OSts for the parties to transactions while
fied beneficiary under the health &$or is no longer disabled allows terminatiorPOtecting the rights of qualified bemef
the remainder of the plan year is not moref COBRA continuation coverage for all ciaries and maintaining consistency with
than the maximum amount that the pladualified beneficiaries who were entitled® statute.
could require as payment for the remainto the disability extension by reason of the According, the new proposed regula-
der of that year to maintain coveragdlisability of the qualified beneficiary who tions make clear that the parties to a trans-

under the health ESA. has been determined to no longer be g@ction are fr_e(_a to allocate the _respo_nS|b|I-
abled. Second, the new proposed regulgy for providing COBRA co_nt|nuat|on

Duration of COBR Continuation tions clarify that such a determination®Vea9¢ by contract, even if the contract

Coverage does not allow termination of the COBRA!MPOSES responsibility on aftérent party

The new proposed regulations woul _o_ntlnuatlon coverage of a quallfled_ benet-shc?rl‘o\ggualg tt::g Sgrtvyrzz)o\?v?;er:wj tfg‘é'g;'g;;
make two principal changes to the section_ - . before_ the end of the maximum llocat ibili fi its oblig-
. Wo p pa g . coverage period that would apply withouft, OCA1ES responsiol ity periorms 1S oblig
in the final regulations addressing the dufegard to the disability extension ations, the other party will have no respon-
ration of COBRA continuation coverage. ' sibility for providing COBRA continua-
The 1987 proposed regulations refledBusiness Reganizations tion coverage. If, howevethe party
the statutory rules that were then fifeet allocated responsibility under the contract
for the maximum period that a plan is re- The 1987 proposed regulations providgefaults on its obligation, and if, under the
quired to make COBR continuation cov- little direct guidance on the allocation ofhew proposed regulations, the other party
erage available. Since then the statute hE&sPonsibility for COBR continuation would have the obligation to provide
been amended to add the disability exte/fOVerage in the event of corporate trang£OBRA continuation coverage in the ab-
sion, to permit plans to extend the notic8ctions, such as a sale of stock of a suBence of a contractual provision, then the
sidiary or a sale of substantial assetsther party would retain that obligation.
4The IRS ad Treasury together with the U.S. Commenters on the 1987 proposed regdrhis approach would avoid prejudicing
Department of Labor and the U.S. Department ofations requested further guidance on cothe rights of qualified beneficiaries to
Health and Human .Services, have issued a ”Oti%rate transactions, pointing out that the OBRA continuation coverage based
L e ereme, xisting degree of uncertainty tends tapon the provisins of a contract o which
are excepted benefits under sections 9831 and ggdsive up the costs and risks of a transaehey were not a party and under which the
if the employer also provides another group healtiion to both buyers and sellerfhe IRS employer with the underlying obligation
plan, the benefits under the other plan are not limitegnd Treasury share this view and believeinder the regulations to provide COBRA
to excepted benefits, and the maximum remiburseg|sq that greater certainty helps to proteciontinuation coverage could otherwise
ment under the health BSs not greater than two o rights of qualified beneficiaries incontract away that obligation to a party
times the employée salary reduction election (or if ) )
greate, the employess salary reduction election these transactiondhe IRS has been con-that fails to perform. Moreovgthe party

plus five hundred dollars). tacted by many qualified beneficiarieswith the underlying responsibility under
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the regulations can insist on appropriate Consideration is being given tolated. Suggestions are also solicited for
security and, of course, could pursue cowhethe, under appropriate circum-other rules that would protect qualified
tractual remedies against the defaultingtances, such an asset sale would be cdieneficiaries while providing relief to em-
party. sidered not to result in a loss of coveragployers in these situations.

The new proposed regulations providefor those employees who continue in em- Although the new proposed regulations
for both sales of stock and sales of sulployment with the buyer after the sale  address how COBR obligations are af-
stantial assets, such as a division or plagbuntervailing concern, howeveelates fected by a sale of stock (and a sale of
or substantially all the assets of a trade @ those qualified beneficiaries who mighsubstantial assets), the new proposed reg-
business, that the seller retains the obligaave a reason to elect COBRontinua- ylations do not address how the obligation
tion to make COBR continuation cover- tjon coverage from the sefleAn exam- to make COBR continuation coverage
age available to existing qualified benefiple of such a qualified beneficiary wouldavailable is &ected by the transfer of an
ciaries. In addition, in situations in whichpe gn employee who continues in employswnership interest in a noncorporate en-
the seller ceases to provide any grougient with the buye whose family is tity that causes the noncorporate entity to
health plan to any employee in connectiofikely to have medical expenses that excease to be a member of a group of trades
with the sale — whether such a cessation iged the cost of COBRcoverage, and or businesses under common control
in connectio.n with the sale is dete'rmineq;\,h0 has significant questions about th@yhether or not it becomes a member of a
gtr;rftr:l:s %?S;Zcﬁfc?si fj“;fdiﬁgsﬁ'sr%%TQQ'VenCy of the buyer or other concerngifferent group of trades or business

. -~ . @bout how long the buyer might continuginder common control). Comments are
sponsible for providing COBR continu- 14 provide the same health coverage. invited on this issue
ation coverage, the new proposed ynger one possible approach, a loss of '
regulations provide that the buyer is reaq,arage would be considered not to havemployenithdrawals From
sponsible for providing COBR continu- occurred so long as the purchasimg-e Multiemployer Plans
ation coverage to existing qualified benebloyer in an asset sale continued to main-

ECIa“eS Tl.hls _seccljlndar)ll(hatl)lllty fo(; '.[he tl:in the same group health plan coverag COBR obligati . )
uyer applies in all stock sales and in al . iho seller maintained before the sald€SS obligations in connection

sales of substantial assets in which ﬂ\ﬁithout chaging the employees anyWith an employEs cessation of contribu-
buyer continues the business Operatiorbsreater percentage of the total cost of CO\'}[O”S to a multiemployer group health
associated with the assets without 'mteerage than the seller had aied before plan The new proposed regulations pro-
ruption or substantial change. . .the sale. For this purpose, the coverad’éde that the multiemployer plan gener-
A particular type of asset sale raises isy,) 4 e considered unch:;mged if ther8!lY continues to have the obligation to
sues for which the new proposed regula- ake COBFRA continuation coverage
tions do not provide any special rules.” . . " e ool ithin 60 daysavailable to qualified beneficiaries associ-

The new proposed regulations also ad-

was no obligation to provide a summary"
0

(Thus, the general rules in the new PO fter the change due to a material redu@t€d with that employe (There generally

osed regulations for businessmgamiza- . . . i i
b 9 tion in covered services or benefits undgfould not be any obligation to make

tions would apply to this type of transac: COBRA continuation coverage available

; ; : -the rules that apply undeTitle | of
tion) This type of asset sale is one ifl - . it At
whic)h after)gzjrchasing 2 business as ERISA. If these conditions were satisfied® continuing employees in this situation

oing concern. the buver continues to em@" the maximum coverage period thapecau§e a cessation of contributions is not
going ’ Y . Id otherwi lv to th e ter- @ qualifying event.) Howeveonce the
ploy the employees of that business anffOu!d Otherwise apply 1o the selig ter | ” health
continues to provide those employees extination of employment of the continuingEMPIOyer provides group health coverage
actly the same health coverage that thé&§mployees (generally 18 months from _théo a significant number of employees who
had before the sale (either by providinglate of the sale), then those terminatior¥ere formerly covered under t_he _mult|-
coverage through the same insurance cofif employment would never be considere@Mployer plan, or starts contributing to
tract or by establishing a plan that mirror§ualifying events. If the conditions wereanother multiemployer plan on theie-b
the one that provided benefits before thBot satisfied for the full maximum cover-half, the employes plan (or the new mul-
sale) The application of the rules in theage period, then on the date when theiemployer plan) would have the obliga-
new proposed regulations to this type dgeased to be satisfied the seller would eon to makg COBR continuation
asset sale would require the seller to mal@bligated to make COBR continuation coverage available to the existing quali-
COBRA continuation coverage availablecoverage available for the balance of théed beneficiaries This rule is contrary to
to the employees continuing in employ/maximum coverage period. the holding inln re Appletee Markets,
ment with the buyer (and to other family Comments are invited on the utility oflnc., 19 F.3d 969 (5th Gi 1994), which
members who are qualified beneficiariesguch a rule, either in situations in whictheld that the multiemployer plan contin-
Ordinarily, the continuing employees (orthe seller retains an ownership interest ined to have the COBRobligations with
their family members) would be very un-the buyer after the sale (for example, gespect to existing qualified beneficiaries
likely to elect COBR\ continuation cover- sale of assets from a 100-percent ownetfter the withdrawing employer estab-
age from the seller when they can receiveubsidiary to a 75-percent owned sublished a plan for the same class of em-
the same coverage (usually at much lowssidiary) a, more generajl in situations in ployees previously covered under the
cost) as active employees of theye. which the seller and the buyer are unranultiemployer plan.
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Interaction of FMIA and COBRA leave, the employer has eliminated grouFOR FURTHER INFORMATION CON-
The new proposed regulations set forth€alth plan coverage for the class of emFACT"” section of this preamble.

rules regarding the interaction of thdPloyees to which the employee would The rules of 26 CFR 601.601(a)(3)

COBRA continuation coverage require-have belonged if she or he had not takeapply to the hearing. Persons who wish to

ments with the provisions of the FamilyPMLA leave. ELiﬁEtx:szec:??;;t:nitgﬁg‘iiriggt?nft
and Medical LeawAct of 1993 (FMLA). Special Analyses  the 1opics o be di d and the ti
The rules under the new proposed regula- or the topics 1o be discussed and the time

tions are substantially the same as thoselt has been determined that this notic® b€ devoted to each topic (signed origi-
set forth in Notice 94-103The last two of proposed rulemaking is not a Signiﬁ_nal and e|g'ht (8) cop|_es) by May 14,
questions-and-answers in that notice havant regulatory action as defined in Exect999 A period of 10 minutes will be al-
not been included in the new proposedtive Order 12866 Therefore, a regula- ottéd to each person for making com-
regulations because they relate to gener@ry assessment is not required. It alsB€NtS An agenda showing the schedul-
subject matter that is addressed elsewhefigs been determined that section 553(529 of the speakers will be prepared after
in the regulations. of the Administrative ProcederAct (5 the deadline f_or receiving outllnes_has
Under the new proposed regulationsy.s.c. chapter 5) does not apply to theg@?SSed. Copies of the agenda will be
the taking of FMIA leave by a covered regulations, and because the regulatiofyailable free of cirge at the hearing.
employee is not itself a qualifying eventdo not impose a collection of informationp a¢ing Information
Instead, a qualifying event occurs wheRequirement on small entities, the Regula-
an employee who is covered under gyy Flexibility Act (5 U.S.C. chapter 6) The principal author of these proposed
group health plan immediately prior togoes not appl Therefore, a Regulatory regulations is RusWeinheime, Office of
FMLA leave (or who becomes coveredexipility Analysis under the Regulatorythe Associate Chief Counsel (Employee
under a group health plan during FMLAgjexibility Act (5 U.S.C. chapter 6) is notBenefits and Exempt @anizations).
leave) does not return to work with thgequired. Pursuant to section 7805(f) ofloweve, other personnel from the IRS
employer at the end of FMLIeave and the |nternal Revenue Code, this notice aird Treasury Department participated in
would, but for COBR\ continuation cov- pronosed rulemaking will be submitted taheir development.
erage, lose coverage under the groupe chief Counsel foAdvocacy of the

health plan. (As under the general rulegy 4| Bysines Administration for com-
of COBRA, this would also constitute 3ment on its impact on small business.

qualifying event with respect to the
spouse or any de_pe_ndent chilc_j of the en@omments and Requests for a Public Accordingly, 26 CFR part 54 is pro-
ployee) The qualifying event is deemedHearing posed to be amended as follows:

to occur on the last day of the employee )

FMLA leave, and the maximum coverage Beforé these proposed regulations afigy gt 54 PENSION EXCIE TAXES

period generally begins on thatyda(The adopted as final regulations, consiaer
new proposed regulations provide a Spéi_on will be given to any written com- Paragraph 1The authority citation for

cial rule for cases where coverage is ndfents that are submitted timely (a signepart 54 is amended in part by adding en-

lost until a later date and the plan provide@riginal and eight (8) copies) to the IRStries in numerical order to read as follows:

for the optional extension of the required0mments are specifically requested on Authority: 26 U.S.C. 7805 * * *

periods.) In the case of such a qua”fying‘le clarity of the proposed regulations and Section 54.4980B-9 also issued under

event, the emp|oyer cannot condition th80W they may be made easier to unde6 U.S.C. 4980B.

employeés rights to COBR continua- Stand All comments will be available for ~ Section 54.4980B-10 also issued under

tion coverage on the emp|oy8ereim_ pUbllC inspection and copying. 26 U.S.C. 4980B. * * *

bursement of any premiums paid by the A public hearing has been scheduled for Par. 2. Section 54.4980B-0 is

employer to maintain the employse June 8, 1999, beginning at 10 a.m. in roomended by:

group health plan coverage during the pe2615 of the Internal Revenue Building, 1. Revising the introductory text.

riod of EMLA leave. 1111 ConstitutionAvenue NW, Washing- 2. Adding entries for §854.4980B-9
Any lapse of coverage under the grougon, DC. Due to building security proce-and 54.4980B-10 at the end of the list of

health plan during the period of FMLAdures, visitors must enter at the 10th Streséctions.

leave and any state or local law requiringntrance, located between Constitution 3. Revising the entries for Q-3 and Q-6

that group health plan coverage be-pr and PennsylvaaiAvenues, NV. In addi- of §54.4980B-2 in the list of questions.

vided for a period longer than that retion, all visitors must present photo identi- 4. Revising the entry for Q-4 of

quired by the FMIA are disregarded in fication to enter the building. Because 0§54.4980B—7 in the list of questions.

determining whether the employee has @ccess restrictions, visitors will not be ad- 5. Adding an entry for the section

gualifying event on the last day of thamitted beyond the immediate entrancéeading for 854.4980B-9 in the list of

leave. Howeve the employes loss of area more than 15 minutes before thguestions.

coverage at the end of FMLleave will hearing starts. For information about hav- 6. Adding an entry for the section

not constitute a qualifying event if, prioring your name placed on the building acheading for §54.4980B-10 in the list of

to the employes return from FMLA cess list to attend the hearing, see thopestions.

* % % *x %

Proposel Amendments to the Regulations
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The additions and revisions read as folQ-5: In the case of a stock sale, is the sal@-2:

lows:

854.4980B—-0able of contents.

This section contains first a list of the
section headings and then a list of the
questions in each section in §854.4980B—

1 through 54.4980B-10.
LIST OF SECTIONS

* *x *x % %

854.4980B—9 Businessarganizations
and employer withdrawalsdm
multiemployer plans.

§54.4980B-10 Interaction of FMland
COBRA.

LIST OF QUESTIONS

* x *x *x %

§54.4980B-2 Plans that must compl

* *x K* * %

Q-3 What is a multiemployer plan?

* *x *x *x %

Q-6:

Q-7

Q-8

Q-6: For purposes of COBRA, how is the
number of group health plans that

an employer or employeaganiza- Q-9:

tion maintains determined?

* * *x *x %

§54.4980B—7 Duration of COBRA
continuation coverage.

* x * * %

a qualifying event with respect to a
covered employee who is employed
by the acquired rganization before

the sale and who continues to b&)-3:

employed by the acquiredganiza-
tion after the sale, or with respect to
the spouse or dependent children of
such a covered employee?

In the case of an asset sale, is the
sale a qualifying event with respect
to a covered employee whose em-
ployment immediately before the
sale was associated with therpu

. -4
chased assets, or with respect to th%

spouse or dependent children of
such a covered employee who are
covered under a group health plan
of the selling group immediately be-
fore the sale?

In a business reganization, are the Q-5

buying group and the selling group
permitted to allocate by contract the
responsibility to make COBRcon-
tinuation coverage available to
M& A qualified beneficiaries?

If a qualifying event described in
Q&A-1 of this section occurs, when
does it occy and how is the maxi-
mum coverage period measured?

If an employee fails to pay the em-
ployee portion of premiums for cov-
erage under a group health plan dur-
ing FMLA leave or declines
coverage under a group health plan
during FMLA leave, does thisféect
the determination of whether or
when the employee has experienced
a qualifying event?

Is the application of the rules in
Q&A-1 through Q&A-3 of this sec-
tion afected by a requirement of
state or local law to provide a period
of coverage longer than that re-
quired under FMLA?

May COBRA continuation cover-
age be conditioned upon reimburse-
ment of the premiums paid by the
employer for coverage under a
group health plan during FMLA
leave?

Which group health plan has the Pa. 3. Section 54.4980B+RA-1 is

obligation to make COBR contin-

amended by:

uation coverage available to M&A 1. Removing the language “54.4980B—
qualified beneficiaries in a busines$8” and adding “54.4980B-10" in its place

reaganization?

in the last sentence of paragraph (a).

Can the cessation of contributions 2. Removing the language “54.4980B—
by an employer to a multiemployer8” and adding “54.4980B—-10" in its place
group health plan be a qualifyingin the third sentence and last sentence of

event?

paragraph (b).

Q-1G If an employer stops contributing 3. Removing the last sentence of para-
to a multiemployer group healthgraph (c) and adding two sentences in its
plan, does the multiemployer planpjace to read as follows:

Q-4: When does the maximum coverage

period end?

* *x *x * %

854.4980B—9 Businessarganizations
and employer withdrawalsdm
multiemployer plans.

Q-1: For purposes of this section, what

are a business reganization, a

stock sale, and an asset sale?
Q-2

the selling group, the acquirecga-

nization, and the buying group?

Q-3:

group?

Q-4 Who is an M&A qualified benefi-

ciary?

February 22, 1999

In the case of a stock sale, what are

§54.4980B-10 Interaction of FMLand

COBRA.
In the case of an asset sale, what are

have the obligation to make

COBRA continuation coverage §54.4980B—1 COBRin general.

available to a qualified beneficiary
who was receiving coverage under

* x * * * *

the multiemployer plan on the day A-1: ***

before the cessation of contribu-

(c) * ** Section 54.4980B-9 contains

tions and who is, or whose qualify-gpecial rules for how COBRapplies in
ing event occurred in connectionyonnection with business ne@nizations
with, & covered employee whoseynq employer withdrawals from a multi-
last employment prior to the qua“'employer plan, and §54.4980B—16-a

fying event was with the employer
that has stopped contributing to th
multiemployer plan?

dresses how COBRapplies for individu-
%ls who take leave under the Family and
Medical Leae Act of 1993. Unless the
context indicates otherwise, any reference
in 8854.4980B-1 through §54.4980B-10

; ° _ to COBRA refers to section 4980B (as

fying event occur if an employeegg|sa.

does not return from leave taken
under FMLA?

1999-8 |.R.B.



Pa. 4. Section 54.4980B-2 is amendeflexible spending arrangements.) Folective bagaining agreements between
by: purposes of this Q&A-1, insurance-i one or more employeeganizations and

1. Revising paragraph (a)A-1. cludes not only group insurance policiesnore than one emplogeand that satisfies

2. Removing the language “54.4980B-but also one or more individual insuranceuch other requirements as the Secretary
8” and adding “54.4980B-10" in its placepolicies in any arrangement that involvesf Labor may prescribe by regulation.
in the first sentence of paragraph (b) ithe provision of health care to two oWhenever reference is made in

A-1. more employeesA plan maintained by §854.4980B-1 through 54.4980B-10 to a
3. RevisigA-2. an employer or employeaganization is plan of or maintained by an employer or
4. Adding Q&A-3. any plan of, or contributed to (directly oremployee @anization, the reference in-

5. Removing the language “54.4980B-indirectly) by, an employer or employeecludes a multiemployer plan.
8” and adding “54.4980B-10" in its placeorganization Thus, a group health plan is
in the last sentence of paragraph (a) imaintained by an employer or employee
A-4. organization even if the employer or em- a_5. (q)* * * See Q&A-6 of this sec-

6. Adding a sentence immediately beployee aganization does not contribute tjon for rules to determine the number of
fore the last sentence of the introductorit if coverage under the plan would not b&lans that an employer or employaga

* *x * * %

text of paragraph (ajiA-5. available at the same cost to an individug|ization maintains. * * *
7. Removing the language “54.4980But for the individuals employment-re-
8" and adding “54.4980B-10" in its placejated connection to the employer or em- *oRoxox ok
in the last sentence of paragraph (c) i izati -
e paragraph (c) iployee aganization These rules are fur (@ In determining the number of the
: . ther explained in paragraphs (b) through | f | h full-t
8. Adding paragraphs (d), (€), and (f\d) of this Q&A-1 An exception for °PIOYEES Of an emplolyeeach fuli-time
in A-5. - _ . . ?mployee is counted as one employee and
n _ qualified long-term care services is Sel_ch part-time emplovee is counted as a
)y Addlng -Q&A_& forth in paragraph (€) of this Q&A-1, and ractiopn of an em pIo yee determined in
10. RevisigA-8. for medical savings accounts in paragrap ployee,

11. Revising paragraph (@A-10.  (f) of this Q&A-L. See Q&A-6 of this cccordance with paragraph (e) of this

The additions and revisions read as fokection for rules to determine the numbe (g(‘eA)_S'An emplover mav determine the
lows: of group health plans that an employer or ploy y

L oo number of its employees on a daily basis
§54.4980B-2 Plans that must cogpl employee gganization maintains. or a pay period basisThe basis used by

I the employer must be used with respect to
~all employees of the employer and must
A-1: (a) For purposes of section A-2: (a) For purposes of sectionbe used for the entire year for which the

* * * *x %

4980B, a group health plan is a plaf980B, employer refersto— number of employees is being deter-
maintained by an employer or employee (1) A person for whom services aremined. If an employer determines the
organization to provide health care to inPerformed; number of its employees on a daily basis,

dividuals who have an employmergr (2 Any other person that is a membeft must determine the actual number of
lated connection to the employer or emof @ group described in section 414(b)ull-time employees on each typical busi-
ployee @ganization or to their families. (), (M), or (0) that includes a person deness day and the actual number of part-
Individuals who have an employment-rescribed in paragraph (a)(1) of this Q&A-time employees and the hours worked by
lated connection to the employer or em2; and each of those part-time employees on
ployee @ganization consist of employees, (3) Any successor of a person deeach typical business ylaEach full-time
former employees, the emplayand oth- scribed in paragraph (a)(1) or (2) of thimployee counts as one employee on
ers associated or formerly associated witR&A-2. each typical business day and each part-
the employer or employeeganization in ~ (b) An employer is a successor emtime employee counts as a fraction, with
a business relationship (including memployer if it results from a consolidation,the numerator of the fraction equal to the
bers of a union who are not currently emmerger, or similar restructuring of the em-number of hours worked by thame
ployees). Health care is provided under ployer or if it is a mere continuation of theployee and the denominator equal to the
plan whether provided directly or throughemploye. See paragraph (c) in Q&A-8 ofnumber of hours that must be worked on a
insurance, reimbursement, or otherwis&§54.4980B-9 for rules describing the cirtypical business day in order to be consid-
and whether or not provided through agumstances in which a purchaser of sulered a full-time employee. If an employer
on-site facility (except as set forth in parastantial assets is a successor employer determines the number of its employees
graph (d) of this Q&A-1), or through athe employer selling the assets. on a pay period basis, it must determine
cafeteria plan (as defined in section 125) Q-3: What is a multiemployer plan?  the actual number of full-time employees
or other flexible benefit arrangement. A-3: For purposes of §854.4980B—lemployed during that pay period and the
(See paragraphs (b) through (e) in Q&A-8hrough 54.4980B-10, a multiemployelactual number of part-time employees
of this section for rules regarding the applan is a plan to which more than one ememployed and the hours worked by each
plication of the COBR continuation ployer is required to contribute, that iof those part-time employees during the
coverage requirements to certain healtmaintained pursuant to one or more colpay period. For each day of that pay pe-
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riod, each full-time employee counts asvhich those benefits are provided is- d which each of the employers whose employees are
one employee and each part-time entermined by the instruments governingﬁ?"e%j “”dT' the p(;an_ ”O"r‘:a”y emz‘_oyed TeWc?f
ployee counts as a fraction, with the nuthe arrangement or arrangements. Hovy‘-;n employees during the preceding calendar
merator of the fraction equal to the numeve, a multiemployer plan and a nonmul-
ber of hours worked by that employegiemployer plan are always separate koK ko
during that pay period and the denomingglans All references elsewhere in o
tor equal to the number of hours that mug§54.4980B—1 through 54.4980B-10 to a A'8f @ The provision of health care
be worked during that pay period in ordegroup health plan are references to Benefits does not fail to be a group health
to be considered a full-time employeegroup health plan as determined undé?la” merely because .those beneﬂts.are qf-
The determination of the number of hour&A-1 of this section and this Q&A-6.  fered under a cafeteria plan (as defined in
required to be considered a full-time em- (b) If it is not clear from the ingir SE€Ction 125) or under any other arrange-
ployee is based upon the emplogeem- ments governing an arrangement of€nt under which an employee fteved a
ployment practices, except that in narrangements to provide health care bengl0ice between health care benefits and
event may the hours required to berco fits whether the benefits are provide@ther taxable or nontaxable benefits. How-
sidered a full-time employee exceed eighinder one plan or more than one plan, &V&: the COBR\ continuation coverage
hours for any day or 40 hours for anyf there are no instruments governing th&eduirements apply only to the type and
week. arrangement or arrangements, all Sule.e,vel of covgrage undgr the cafeteria plan
(f) In the case of a multiemployer planhealth care benefits, except benefits fdff Other flexible benefit arrangement that a
the determination of whether the plan is gualified long-term care services (as dedualified beneficiary is actually receiving
small-employer plan on any particularined in section 7702B(c)), provided by &°n the day before the qualifying event. See
date depends on which employers areorporation, partnership, or other entity oparagraphs (b) through (e) of this Q&A-8
contributing to the plan on that date angtade or business, or by an employegee for rules I|m|t|ng the ob_Ilgatlons of certain
on the workforce of those employers dumization, constitute one group health plad!€@/th flexible spending arrangements.
ing the preceding calendar yedf a plan  (c) Notwithstanding paragraph (a) of "€ rules of this paragraph (a) aresilu
that is otherwise subject to COBRAthis Q&A-6, if a principa| purpose of es_trated by the following example:

ceases to be a s_n?all-employer plan b%bHShing separate plans is to evade any Example (i) Under the terms of a cafeteria plan,
cause of the addition during a calendaiequirement of fa, then the separate plangmployees can choose among life insurance cover-
year of an employer that did not normallywill be considered a single plan to the exage, membership in a health maintenangamniza-
employ fewer than 20 employees on gnt necessary to prevent the evasion. tion (HMO), coverage for medical expenses under

tvpical business dav durina the precedin M . an indemnity arrangement, and cash compensation.
b y g P 9 (d) The Slgmflcance of treating anOf these available choices, the HMO and the indem-

calendar yea the plajn ceases to be €Xarrangement as two or more separatfy arrangement are the arrangements providing
cepted from COBR immediately upon group health plans is illustrated by the folhealth care The instruments governing the HMO
the addition of the new emplayeln con-  |owing examples: and indemnity arrangements indicate that they are
trast, if the plan ceases to be a small-em- separate group health plans. These group health
ployer plan by reason of an increase dur, TSI L KR e medicahot provide any oroup health plan cutside of t
. . , ot provide any group health plan outside of the
Ing a calendar y,ear I_n the workforce of alind prescription drug benefits. Employ¢main- cafeteria planB andC are unmarried employeeB.
employer contributing to the plan, th&ains two group health plans; one provides majonas chosen the life insurance coverage, @riths
plan ceases to be excepted from COBRAedical benefits and the other provides prescriptiochosen the indemnity arrangement.
on the January 1 immediately followingdrug benefits. (i) B does not have to befered COBFA con-
the calendar year in which the empldyse . (||). X's plan could comply with the COER:on tlnugtlon coverage upon terminating employment,
. tinuation coverage requirements by giving a gual nor is a subsequent open enrollment period for ac-
workforce increased. f . C- e _ . .
ied beneficiary experiencing a qualifying eventtive employees required to be made availablB.to
* % % * * with respect toX's plan the choice of either electingHoweve, if C terminates employment and the termi-
both major medical and prescription drug benefits anation constitutes a qualifying eve@,must be of-
Q-6: For purposes of COBRA, how isnot rec,eiving any COBR continuation coverage fered an opportunity _to elect- COBRcontinuation
unde X's plan. By contrast, for's plans to comply coverage under the indemnity arrangementC If
the number of group healt_h p!ans th_at alith the COBR\ continuation coverage require- makes such an election and an open enroliment pe-
employer or employeerganization main- ments, a qualified beneficiary experiencing a qualiiod for active employees occurs whilsis still re-
tains determined? fying event with respect to each8t plans must be ceiving the COBR continuation coverages must
A-6: (&) The rules of this Q&A-6 dgiven the choice -of electing QODchntinuation b_e dfered the opportunity to switch from the iqdem-
appL/, for purposes of COBRA, in deter-coverage under either the major medical plan or thaty arrangement to the HMO (but not to the life |q-
L grescrlptlon drug plan or both. surance coverage because that does not constitute
mining the number of group health_ plan Example 2 If a joint board of trustees adminis- coverage provided under a group health plan).
that an employer or employeeganiza- ters one multiemployer plan, that plan wil fail to
tion maintains. Except as provided imualify for the small-employer plan exception ifany (b) If a health flexible spending
paragraph (c) of this Q&A-6, in the caseone of the employers whose employees are covereggdrangement (health FSA), within the
of health care benefits provided under af{'der the plan normally employed 20 or more emmeaning of regulations project EE-130—

loyees during the preceding calendarryebdow-
arrangement or arrangemgnts. of an enﬁ\-/en if the joint board of trustees maintains two 086 (1989-1 C.B.. 944, 986) _(S(_ae
ployer or employee ranization, the more muttiemployer plans, then the exception woul®601.601(d)(2) of this chapter), satisfies

number of group health plans pursuant tee available with respect to each of those plans e two conditions in paragraph (c) of this
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Q&A-8 for a plan yes the obligation of group health plan that is a health FSA, and the plaks of that dateB had submitted $300 of reim-
the health F& to make COBR continu- Year for each plan is the calendarryeBoth the plan bursable expenses under the health F$Aus, the

. . . providing major medical benefits and the healtimaximum benefit thaB could become entitled to re-
ation .C.Overage avaﬂqble toa qua.“fl.e@SA are subject to COBRA. Under the health FSAceive for the remainder of 2002 is $210the max-
benefI.CIary who experiences a q.ua“fymgjuring an open season before the beginning of eafium amount that the health K%an require to be
event in that plan year is limited in accorcalendar yea employees can elect to reduce theipaid for COBR\ continuation coverage for the re-
dance with paragraphs (d) and (e) of thisompensation during the upcoming year by up tehainder of 2002 is 102 percent times 1/12 of the ap-
Q&A-8, as illustrated by an example in$1200 per year and have that same amount cOpicable premium for 2002 times the number of
paragraph (f) of this Q&A-8. tributed to a health flexible spending accouftte  months remaining in 2002 after the date of the quali-

. . employer contributes an additional amount to the 8Gying event. InB's case, the maximum amount that
(c) The conditions of this paragraph (Ckount equal to the employsesalary reduction elec- the health F& can require to be paid for COBRA

are satisfied if — tion for the yea Thus, the maximum amount avail- ¢, ninyation coverage for 2002 is 2.04 times $1200
(1) Benefits provided under the healthable to an employee under the healthF& a year . ¢5448  One-twelfth of $2448 is $204. Because
FSA are excepted benefits within theS two times the amount of the employesalary re- <0 months remain in the plan yehe maximum

meaning of sections 9831 and 9832; anddu.Ction election for the y(_aaThis amount may be amount that the health FScan require to be paid
paid to the employee during the year as reimburse-

i B’ for th ind f th i
(2) The maximum amount that thempent for health expenses not covered by the eme - > cOVerage for the remainder of the year is

health F9\ can require to be paid for aployer's major medical plan (such as deductible<eVeN times $204, or $1428. Because $1428 is less

ear of COBR continuation coverage copayments, prescription drugs, or eyeglassBisy than the maximum benefit thBtcould become enti-
y iInuati verag pay P P g8, yeg tled to receive for the remainder of the year ($2100),

under Q&A-1 of §54.4980B-8 equa|s olemployer determined, in accordance with sectio e health F& is required to make COBRcontinu-

. - . 980B(f)(4), that a reasonable estimate of the cost B ) - )
exceeds the maximum benefit ava”abléroviding coverage for similarly situated mo &lon coverage available 8 for the remainder of

under the health FSfor the yea. COBRA beneficiaries for 2002 under this health2002 (but not for any subsequent year).

(d) If the conditions in paragraph (c) ofrsa is equal to two times their salary reduction (V) Case 2 The facts are the same aase 1
this Q&A-8 are satisfied for a plan yea election for 2002 and, thus, that two times the salaf§XCept thaB had submitted $1000 Of r(_almbursable
then the health FSis not obligated to reduction election is the applicable premium foexpenses as of the date of the qualifying event. In

. . 02. that case, the maximum benefit availabl®for the
make COBR\ continuation coverage (i) Because the employer provides major medtemainder of the year would be $1400 instead of

available for any subsequent plan year Q. penefits under another group health plan, an®2100. Because the maximum amount that the

any qualified beneficiary who experi-pecause the maximum benefit that any employeealth F& can require to be paid fé@'s coverage is

ences a qualifying event during that plaman receive under the healthAB not greater than $1428, and because the $1400 maximum benefit for

yea. two times the employée salary reduction election the remainder of the year does not exceed $1428, the
(e) If the conditions in paragraph (c) ofor the plan yea benefits under this health Rgre ~health F\ s not obligated to make COBReontin-

this Q&A-8 are satisfied for a plan yea excepted benefits within the meaning of sectiongation coverage available Bvin 2002 (or any later

i ) 9831 and 9832 Thus, the first condition of para- year). (Of course, the administrator of the health
the health F& is not obligated to make graph (c) of this Q&A-8 is satisfied for the yea FSAis permitted to make COBRcontinuation cov-
COBRA continuation coverage availableThe maximum amount that a plan can require to berage available to every qualified beneficiary in the
for that plan year to any qualified benefipaid for coverage (outside of coverage required tgear that the qualified beneficiasyqualifying event
Ciary who experiences a qua||fy|ng evenbe made available due to a disability extensionf}CCl{rS n order.to a\{0|d having to dete_r_mme the
during that pIan year unless. as of the daﬁgder Q&A-1 of §54.4980B-8 is 102 percent of thg.ne.mmum benefit gvallable for each qualified bene-

' applicable premium Thus, the maximum amount ficiary for the remainder of the plan yga

of the quallfylng event, the qua“fled ben_that the health FScan require to be paid for cover-

eficiary can become entitled to receivqg\ge for the 2002 plan year is 2.04 times the e Xk ko k%
during the remainder of the plan year @loyees salary reduction election for the plan iyea ) )
benefit that exceeds the maximun®ecause the maximum benefit available under the A-10: (@) In general, the excise tax is
amount that the health BSs permitted to health F&is 2.0 times the employeesalary reduc- imposed on the employer maintaining the
require to be paid for COBRcontinua- tion election for the yeathe maximum benefit plan, except that in the case of a multiem-
. . available under the health ASor the year is less I ; ;

oyer plan (see Q&A-3 of this section for
tion coverage for the. remainder of thq:han the maximum amount that the healttAFE&n ploy . p ( Q .
plan yea In determining the amount of equire to be paid for coverage for the ye@ihus, & d?ﬂmtlor_] (_)f multiemployer plan) the
the benefit that a qualified beneficiary carhe second condition in paragraph (c) of this Q&A-62XCise tax is imposed on the plan.
become entitled to receive during the res also satisfied for the 2002 plan ye8ecause both

mainder of the pIan yaathe health FSA conditions in paragraph (c) of this Q&A-8 are satis-
. -fied for 2002, with respect to any qualifying event
may deduct from the maximum benefl{occurring in 2002, the health BSs not obligated to P &- 9. In §54.4980B-3, the language

available to that qualified beneficiary foryaxe coBm continuation coverage available for“54.4980B-8” is removed and
the year (based on the election madgy year after 2002. “54.4980B-10" is added in its place in the
under the health FSfor that qualified (i) Whether the health Pis obligated to make |ast sentence of paragraph (a)(3) and the
beneficiary before the date of the qualify COBRA continuation coverage available in 2002 to; ot cantence of paragraph (g)A-1; in

ing event) anv reimbursable claimsbsu qualified beneficiary with respect to a qualifying .
9 ) y event that occurs in 2002 depends upon theiJma)ghe first and second sentences ofgpar

mitted to the health FSfor t,ha_t plan year mum benefit that would be available to the qualifiedd’@ph (a)(1), the first sentence of gar

before the date of the qualifying event. peneficiary under COBR continuation coverage graph (a)(2), and the first and last sen-
(f) The rules of paragraphs (b), (), (d)tor that plan yem Case 1 EmployeeB has elected tences in paragraph (0)A-2; and h A-3.

and (e) of this Q&A-8 are illustrated byto reduceB’s salary by $1200 for 2002Thus, the Pa. 6. Section 54.4980B—4 is

the following example: maximum benefit thaB can become entitled to re- .

ceive under the health ASJuring the entire year is amended _by'

Example (i) An employer maintains a group $2400. B experiences a qualifying event that is the 1. Adding a sentence at the end of
health plan providing major medical benefits and #ermination ofB’s employment on May 31, 2002. paragraph (aniA-1.

* * k* *x %
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2. Removing the language “Q&A-1" after the termination of employment, the employee (4) The date, after the date of the elec-
and adding “Q&A-4” in its place in the does notlose coverage until December 1, 200%  tjon, yupon which the qualified beneficiary

. election period can therefore begin as late as De-
fifth sentence of paragraph (d)A&-1. cember 1, 2001, and must not end before January ;br‘st becomes covered under any other

3. Revising the third sentence in parasqg,. group health plan, as described in Q&A-2
graph (e) 6A-1. (iv) Case 3 If employa-paid coverage for 6 Of this section;

The addition and revision read as folmonths after the termination of employmentis o~ (5) The date, after the date of the elec-
lows: fered only to those qualified beneficiaries who waivejon, upon which the qualified beneficiary
§54.4980B4 Qualifying event coverage an June 1. 2001 %0 he slecion period ISt 2eCOMes entited to Medicare fen

. — ualifying events. , ) ; ; ) ; }
the same as in Case The diference between Case fﬁs’_ as described in Q&A-3 of this sec
* ok ok k% 2 and Case 3 is that in Case 2 the employee can fon; and

ceive 6 months of employ@aid coverage and then  (6) In the case of a qualified benef
A-1: (a) * ** See Q&A-1 through elect to pay for up to an additional 12 months otiary entitled to a disability extension (see
Q&A-3 of §54.4980B-10 for special COBRA continuation coverage, while in Case 3 th@&A-S of this section), the later of—

rules in the case of leave taken under ttfgployee must choose between 6 months of ém- iy - Eiinar 29 months after the date of

: ; ployer-paid coverage and paying for up to 18 months . .
Family and Medical LeaxAct of 1993 of COBRA continuation coverage. In all three Casest’he gualifying event, or the first day of the

(29 U.S.C. 2601-2619). COBRA continuation coverage need not be providenonth that is more than 30 days after the
for more than 18 months after the termination of emdate of a final determination undtle Il
ployment (see Q&A-4 of §54.4980B-7), and in cergr XVI| of the Social SecuntAct (42

(e) *** For example, an absence fronfain circumstances might be provided for a shortqfy 5 ¢ 401-433 or 1381-1385) that the
work due to disabilit, a temporary layfd, period (see Q&A-1 of §54.49808-7). disabled qualified beneficiary whose dis-

* x * * %

or any other reason (other than due to * ok ok k% ability resulted in the qualified berief

leave that is FMIA leave; see ciary's being entitled to the disability ex-

§54.4980B-10) is a reduction of hours of Pa. 9. Section 54.4980B-7 is amendegknsion is no longer disabled, whichever

a covered employés employment if by: is earlier; or

there is not an immediate termination of 1. Revising paragraph (aj A-1. (i) The end of the maximum coverage

employment. * * * 2. Adding Q&A-4. period that applies to the qualified benefi-
3. Revising the second sentence iviary without regard to the disability ex-

* *x *x *x %

paragraph (c)foA-5. tension.
Pa. 7. In §54.4980B-5, the penulti- 4. Revising paragraph (b) of Q&A-6.
mate sentence in paragraph (&)l is 5. Removing the language “Q&A-1"
amended by removing the languag@nd adding "“Q&A-4"in its place in para- ;.4 when does the maximum cover-

* *x * * %

“54.4980B-8” and adding “54.4980B-9raph (a) 6A-7. N age period end?
10” in its place. The addition and revisions read as fol- "5 _4- (a) Except as otherwise provided
Pa. 8. In §54.4980B-6, thexampein lows: in this Q&A-4, the maximum coverage

paragraph (c) foA-1 is revised to read as

§54.4980B—7 Duration of COBRA period ends 36 months after the qualify-
follows: '

continuation coverage. ing event The maximum coverage period

§54.4980B—6 Electing COBRA for a qualified beneficiary who is a child

. : ¥ ok ok % & born to or placed for adoption with a cov-
continuation coverage. ered employee during a period of
ok Ak % A-1: (a) Except for an interruption of cOBRA continuation coverage is the

T coverage in connection with a walv@s - maximum coverage period for the quali-
: described in Q&A-4 of §54.4980B-6.fying event giving rise to the period of
Example (i) An unmarried employee without COBRA continuation coverage that hascOBRA continuation coverage during
children who is receiving employpaid coverage been elected for a qualified beneficiaryyhich the child was born or placed for
under a group health plan voluntarily terminates emmust extend for at least the period begir}idoption. Paragraph (b) of this Q&A-4

ployment on June 1, 200The employee is not dis- [ipy on the date of the qualifving even . . . .
abled at the time of the termination of employment 9 d ying Hescribes the starting point from which

nor at any time thereafteand the plan does not pro- and e_ndlng not before the earliest of ththe end of the maximum coverage period
vide for the extension of the required periods (as 0llowing dates — is measured The date that the maximum
permitted under paragraph (b) of Q&A-4 of (1) The last day of the maximum cov-coverage period ends is described in para-
§54.4980B-7). erage period (see Q&A-4 of this section)graph (c) of this Q&A-4 in a case where

(i) Case 1 If the plan provides that thame (2) The first day for which timely pay- the qualifying event is a termination of
ployer-paid coverage ends immediately upon the ter- . . q ying .
mination of employment, the election period mus{Nent 1S nOt.made to the plan with respe@mployment or reduction of hours of em-
begin not later than June 1, 2001, and must not e#@ the qualified beneficiary (see Q&A-5ployment, in paragraph (d) of this Q&A-4
earlier than July 31, 2001. If notice of the right toin §54.4980B-8); in a case where a covered employee b
f;‘iﬁ;i?niﬁyg‘ﬂ::f‘;'g;‘eci;’eg%el'ih”:telloef;‘i’(')‘:]eg (3) The date upon which the employecomes entitled to Medicare benefits under
riod must not end earlier thaugust 14, 2001, %-r employee manization ceases .to pro-Title XVIII of the Social Securit Act (4_2

(i) Case 2 If the plan provides that the em- vide any group health plan (including suct.S.C. 1395-1395ggg) before experienc-

ployer-paid coverage does not end until 6 month€essor plans) to any employee; ing a qualifying event that is a termination
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of employment or reduction of hours ofciary is later determined to no longer beoverage is measured from the date on
employment, and in paragraph (e) of thigisabled, then a plan may terminate thevhich the coverage would be lost). * * *
Q&A-4 in the case of a qualifying eventCOBRA continuation coverage of an af-
that is the bankruptcy of the emplaye fected qualified beneficiary before the
See Q&A-8 of §54.4980B-2 for linéit end of the disability extension; see para- p_g. * *
tions that apply to certain health flexiblegraph (a)(6) in Q&A-1 of this section. (b) The requirements of this paragraph
spending arrangements. See also Q&A-6 (d)(1) If a covered employee becomegy are satisfied if a qualifying event that
of tr:i? section in the case 0:1 multipleentitled to Medicare benefits und€itle gives rise to an 18-month maximum cov-
qualifying events. Nothing in XVIII of the Social Securiy Act (42 ; ) i
§854.4980B-1 through 54.4980B-10 proy.S.C. 1395-1395ggg) before experientggigfaggr;é?iédorinathzjcrgsoengc gwgizl;r;lijlirtr;
hibits a group health plan from providinging a qualifying event that is a terminasyiension) is followed, within that 18-
coverage that continues beyond the end @bn of employment or reduction of hours,onth period (or within that 29-month
the maximum coverage period. of employment, the maximum coverageyeriod, in the case of a disability este
(b)(1) The end of the maximum cover-period for qualified beneficiaries other |
age period is measured from the date @han the covered employee ends on t
the qualifying event even if the qualifying|ater of —
event does not result in a loss of coverage (j) 36 months after the date the covere
under the plan Ung' a Iﬁter Idate_. Ilf, howemployee became entitled to Medicar
eve, coverage under the plan is lost at Benefits: or )
tr dte and h plan prvides 0 1 0 ()35 mons (o1 2 monts, 1 et e svo v sepant
tension of the required periods, then thg 4 gisability extension) after the date ofne maximum coverage period; the bank-
maximum coverage period is _measureqw covered employé® termination of ruptcy of an employer also cz;nnot be a
from the date when coverage is I0®  employment or reduction of hours of €Msecond qualifying event that expands the
plgn prov@es f'or' the e.xtensmn of the r€ployment. maximum coverage period.) In such a
quired periods f it provides both ~ (2) See paragraph (b) of Q&A-3 of thiscase the original 18-month [.)eriod (or 29-

(i) That the 30-day notice period (dursection regarding when a covered €Mhonth period, in the case of a disability
ing which the employer is required to Noypoyee becomes entitled to Medicare bensytension) is expanded to 36 months, but
tify the plan administrator of the occur- P '

efits. P
: Py only for those individuals who were qual-
rence of certain qualifying events such as () | the case of a qualifying eveniﬁez beneficiaries under the group r?ealth

EZ?quZIZ: fotfh (;;0}/: rﬁqdes{n (E)rloryé%e ;rot:}?\at is the bankruptcy of the employte a1 in connection with the first qualify-
e’ POy L O maximum coverage period for a qualifiecﬁwg event and who are still qualified bene-

of h(ljurs ofbem_ploymerr]lt ?jf the fof:’erleq)eneficiary who is the retired covered eMyqiaries at the time of the second qualify-
employee) begins on the date of the lo oyee ends on the date of the retired cOYrq event. No qualifving event (other
of coverage rather than on the date of t 9 : q ying

qualifying event; and ed employes death The maximum nan g qualifying event that is the bank-
(i) That the end of the maximum cov-—o < 29¢ Pperiod for a qualified benefiy, ey of the employer) can give rise to a
erage period is measured from the date ctary who IS the spouse, SUnviving SpoUSenayimum coverage period that ends more
th % g f ther than from tha! dependent child of the retired covereghan 36 months after the date of the first
daeteoosfs:[hoe ;3;5533 ;?,eftr_ an oM Memployee ends on the earlier of — _qualifying event (or more than 36 months
(2) In the case of a plan that provides; (1) The date of the qualified benefi-atier the date of the loss of coverage, in

Ciary's death; or the case of a plan that provides for the ex-

for the extension of the required periods, .
whenever the rules of §§54.4980B-1 (2) The date that is 36 months after thgsnsjon of the required periods; see para-

through 54.4980B-10 refer to the megleath of the retired covered employee.  grapn (b) in Q&A-4 of this section). For

* x *x *x %

sion), by a second qualifying event (for
k@(ample, a death or a divorce) that gives
rise to a 36-month maximum coverage
Heriod. (Thus, a termination of employ-
fhent following a qualifying event that is a

surement of a period from the date of the * ok x % % example, if an employee covered by a
qualifying event, those rules apply in such group health plan that is subject to
a case by measuring the period instead A-5: * * * COBRA terminates employment (for rea-
from the date of the loss of coverage. (c) *** For this purpose, the period ofsons other than gross misconduct) on De-

(c) In the case of a qualifying eventhe first 60 days of COBR continuation cember 31, 2000, the termination is a
that is a termination of employment or recoverage is measured from the date of trgualifying event giving rise to a max
duction of hours of employment, the maxqualifying event described in paragrapmum coverage period that extends for 18
imum coverage period ends 18 month) of this Q&A-5 (except that if a loss of months to June 30, 2002. If the employee
after the qualifying event if there is nocoverage would occur at a later date in theties after the employee and thm-e
disability extension, and 29 months afteabsence of an election for COBRon- ployeés spouse and dependent children
the qualifying event if there is a disabilitytinuation coverage and if the planopr have elected COBRcontinuation cover-
extension. See Q&A-5 of this section fowides for the extension of the required peage and on or before June 30, 2002, the
rules to determine if there is a disabilityriods (as described in paragraph (b) adpouse and dependent children (except
extension. |If there is a disability extenQ&A-4 of this section) then the period ofanyone among them whose COSRon-
sion and the disabled qualified benef the first 60 days of COBR continuation tinuation coverage had already ended for
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some other reason) will be able to receivigades or businesses under common con-Q-5: In the case of a stock sale, is the
COBRA continuation coverage throughtrol, of which a corporation ceases to be sale a qualifying event with respect to a
December 31, 2003. See Q&A-8(b) ofmember as a result of the stock sale;  covered employee who is employed by
§54.4980B-2 for a special rule that ap- (b) The acquired aganizatin is the the acquired ianization before the sale
plies to certain health flexible spendingcorporation that ceases to be a member ahd who continues to be employed by the
arrangements. the selling group as a result of the stockcquired oganization after the sale, or
sale; and with respect to the spouse or dependent
() Thebuying goup is the controlled children of such a covered employee?
Pa. 10. Sections 54.4980B—9 androup of corporations, or the group of A-5: No. A covered employee who
54.4980B—10 are added to read as foftades or businesses under common cooentinues to be employed by the acquired
lows: trol, of which the acquiredrganization organization after the sale does not expe-
_ o becomes a member as a result of the stordknce a termination of employment as a
§54.4980B-9 Businessaganizations  sale. If the acquiredrganization does not result of the saleAccordingl, the sale is
and employer withdrawalsdm become a member of such a group, theot a qualifying event with respect to the
multiemployer plans. buying group is the acquiredganization. covered employee, or with respect to the
. . Q-3: In the case of an asset sale, whabvered employés spouse or dependent
The following questions-and-answers : ) .
oL are the selling group and the buyinghildren, regardless of whether they are
address who has the obligation to make . :
. . . group? provided with group health coverage after
COBRA continuation coverage available .
e e A-3: In the case of an asset sale — the sale, and neither the covered-e
to dfected qualified beneficiaries in the Th li is th trolled ol th q |
context of business reganizations and (@ Theselling gow is the controlled ployee, nor the covered emp oyee
: . group of corporations or the group ofspouse or dependent children, become
employer withdrawals from multiem- . i L
ployer plans: tradgs or businesses undt_ar common contigplialified beneficiaries as a result of the
O-1: For purposes of this section, whatthatt) mgludesr;the_corp"(_)ran%n or othe.r tra(;jeale.& - f -
are a business reganization, a stock sale,O" usiness that is selling the assets; and Q-6: In the case of an asset sale, is the

and an asset sale? (b) Thebuying goup is the controlled sale a qualifying event with respect to a
A-1: For purposes of this section: group of corporations or the group oﬁ:overe_d employee whose employmen.t
(@) A businesseaganization is a stock trades or businesses under common coimmediately before the sale was associ-

sale or an asset sale. trol that includes the corporation or otheated with the purchased assets, or with re-
(b) A stock satis a transfer of stock in trade or business that is buying the assetspect to the spouse or dependent children

a corporation that causes the corporation Q-4: Who is an M&A qualified benefi- of such a covered employee who are cov-

to become a ffierent employer or a mem-ciary? ered under a group health plan of the sell-
ber of a diferent employe (See Q&A-2 A-4: (3 Asset sales: In the case of aing group immediately before the sale?

of §54.4980B—2, which definesmployer asset sale, an individual is an M&uali- A-6: (3 Yes, unless —
to include all members of a controlledi€d beneficiary if the individual is a qual- (1) The buying group is a successor
group of corporationy. Thus, for exam- ified beneficiary whose qualifying eventemployer under paragraph (c) of Q&A-8
ple, a sale or distribution of stock in a coro¢curred prior to or in connection with theof this section or Q&A-2 of §54.4980B—
poration that causes the corporation tdale and who is, or whose qualifying?, and the covered employee is employed
cease to be a member of one controlle@Vent occurred in connection with, a covby the buying group immediately after the
group of corporations, whether or not i€fed employee whose last employmersale; or
becomes a member of another controllgrior to the qualifying event was associ- (2) The covered employee (or the
group of corporations, is a stock sale. ated with the assets being sold. spouse or any dependent child of the cov-
(c) An asset salis a sale of substantial (b) Stock sales: In the case of a stookred employee) does not lose coverage
assets, such as a plant or division oyale, an individual is an M& qualified (within the meaning of paragraph (c) in
substantially all the assets of a trade dteneficiary if the individual is a qualified Q&A-1 of §54.4980B-4) under a group
business. beneficiary whose qualifying event oc-health plan of the selling group after the
(d) The rules of §1.414(b)-1 of thiscurred prior to or in connection with thesale.
chapter apply in determining what constisale and who is, or whose qualifying (b) Unless the conditions in paragraph
tutes a controlled group of corporationsgvent occurred in connection with, a cova)(1) or (2) of this Q&A-6 are satisfied,
and the rules of §81.414(c)-1 througleéred employee whose last employmerduch a covered employee experiences a
1.414(c)-5 of this chapter apply in deterprior to the qualifying event was with thetermination of employment with the sell-
mining what constitutes a group of tradegcquired aganization. ing group as a result of the asset sale, re-
or businesses under common control. (c) In the case of a qualified benef gardless of whether the covered employee
Q-2: In the case of a stock sale, whatiary who has experienced more than orie employed by the buying group or
are the selling group, the acquiragani- qualifying event with respect to her or hisvhether the covered employseemploy-

* *x *x * %

zation, and the buying group? current right to COBR continuation cov- ment is associated with the purchased as-
A-2: In the case of a stock sale — erage, the qualifying event referred to irsets after the saleAccordingly, the cov-
(@ Theselling goup is the controlled paragraphs (a) and (b) of this Q&A-4 isered employee, and the spouse and
group of corporations, or the group othe first qualifying event. dependent children of the covered em-
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ployee who lose coverage under a plan dditer of the following two dates and con-qualified beneficiaries of the selling
the selling group in connection with thetinuing as long as the buying group congroup who are not M& qualified benefi-
sale, are M& qualified beneficiaries in tinues to maintain a group health plan (butiaries with respect to that sale.

connection with the sale. subject to the rules in §54.4980B-7, relat- (d) The rules of Q&A-1 through Q&A-
Q-7: In a business reganization, are ing to the duration of COBR continua- 7 of this section and this Q&A-8 are illus-
the buying group and the selling grougion coverage) — trated by the following examples; in each

permitted to allocate by contract the re- (i) The date the selling group ceases texample, each group health plan is sub-
sponsibility to make COBR continua- provide any group health plan to any emject to COBRA:
tion coverage available to M&qualified ployee; or
beneficiaries? (i) The date of the stock sale. Stock Sale Examples

A-7: Yes. Nothing in this section pro- (2) The determination of whether the Eexample 1 (i) Selling Groups consists of three
hibits a selling group and a buying grouelling groups cessation of providing any corporationsA, B andC. Buying GroupP consists
from allocating to one or the other of thegroup health plan to any employee is inf two corporationsP ard E. P enters into a con-
parties in a purchase agreement the reennection with the stock sale is based dffict t© purchase all the stock Gffrom S effective

S . - July 1, 2002. Before the sale@fSmaintains a sin-

sp9n5|blllty to provide the coverage-r all of the relevant facts and CIrCUM-y.”sroup health plan for the employees\of, and
quired under §854.4980B-1 througlstances A group health plan of the buy-¢ (and their families). P maintains a single group
54.4980B-10. Howeveif and to the ex- ing group does not, as a result of the stoclkalth plan for the employeesbfard E (and their
tent that the party assigned this responssale, have an obligation to make COBR/Aamilies). Efective July 1, 2002, the employees of
bility under the terms of the contract failscontinuation coverage available to thosga(s”%;h;';nfeag“gg)o ;’iﬁg?;eaf:‘igrzgaﬂzfdgbene
tp perform, the party Who ha; the obligaqualified beneficiaries of _the sellllngficiaries receiving COBR continuation coverage
tion under Q&A-8 of this section to makegroup who are not M& qualified benefi- n4¢ S5 plan, 15 of whom are M& qualified ben-
COBRA continuation coverage availableciaries with respect to that sale. eficiaries with respect to the sale@f (The other 33
to M&A qualified beneficiaries continues (c)(1) In the case of an asset sale, if thealified beneficiaries had qualifying events in con-
to have that obligation. selling group ceases to provide any grouffction with a covered employee whose last em-

Q-8 Which group health plan has thehealth plan to any employee in connectiofe’l:t?]im:;‘:;)efore the qualifying event was with
obligation to make COBR continuation with the sale and if the buying group con-" iy ynder these factsS's plan continues to have
coverage available to M&qualified ben- tinues the business operations associatg@ obligation to make COBRcontinuation cover-
eficiaries in a business ng@nization? with the assets purchased from the sellingge available to the 15 M&qualified beneficiaries

A-8: (a) Inthe case of a business reogroup without interruption or substantialunde Ss plan after the sale Gfto P. The employ-
ganization (whether a stock sale or anhange, then the buying group is a succe&s /o continue in employment withdo not ex-

. . . perience a qualifying event by virtue Bfs acquisi-
asset sale), so long as the selling growgor employer to the selling group in CoNgy of . if they experience a qualifying event after
maintains a group health plan after theection with that asset sale. If the buyinghe sale, then the group health planFohas the
sale, a group health plan maintained bgroup is a successor employa group obligation to make COBR continuation coverage
the selling group has the obligation tdealth plan maintained by the buyingvailable tothem. _
make COBRA\ continuation coverage group has the obligation to make COBRA F*ample 2 (i) Seliing GroupSconsists of three

. e . . . . corporations A, B, andC. Each ofA, B, andC
available to M&A qualified beneficiaries continuation coverage available to M&A | -iniains a group health plan for its employees
with respect to that sale. This Q&A-8qualified beneficiaries with respect to thatand their families). Buying Gr@uP consists of
prescribes rules for cases in which thasset saleA group health plan of the buy-two corporationsD and E. P enters into a contract
selling group ceases to provide any grouimg group has this obligation beginning oric purchase all of the stock &f from S effective
health plan to any employee in connectiothe later of the following two dates ang’“! 1, 2002As of June 30, 2002, there are 14 qual-

. . L . Ified beneficiaries receiving COBRcontinuation
with the_ sale. Paragraph (b) of this Q&Acont_mumg as Io_ng as the buying 9roUR,yerage undeE's plan. C continues to employ all
8 contains these rU|eS fOI’ StOCk Sa|eS, amntlnues to maintain a grOUp health plasf its emp|0yees and continues to maintain its group
paragraph (c) of this Q&A-8 contains(but subject to the rules in §54.4980B-7health plan after being acquired Byon July 1,
these rules for asset sales. Neither a storiating to the duration of COBRcontin-  2002. _ , _
sale nor an asset sale has affigot on the uation coverage) — (i) Under these fact%; is an acquiredganiza-
. . . . . tion and the 14 qualified beneficiaries undgs
COBRA coptmuaﬂon coverage require- (|). The date the selling group ceases t,gqan are M&A qualified beneficiaries A group
ments applicable to any group health plaprovide any group health plan to any emheaith plan ofs (that is, either the plan maintained
for any period before the sale. ployee; or by A or the plan maintained H) has the obligation
(b)(2) In the case of a stock sale, if the (ii) The date of the asset sale. to make COBR continuation coverage available to
selling group ceases to provide any group (2) The determination of whether the"® 14 M&A qualified beneficiaries S and P could
. . . . - negotiate to hae C's plan continue to make
hgalth plan to any employee in connectlioselllng groufs cessation of providing anY coBRa continuation coverage available to the 14
with the sale, a group health plan maingroup health plan to any employee is ifyg A qualified beneficiaries. In such a case, neither
tained by the buying group has the obligaconnection with the asset sale is based @t plan noB's plan would make COBRcontinua-
tion to make COBR continuation cover- all of the relevant facts and circum-tion coverage available to the 14 Mégualified
age available to M& qualified stances A group health plan of the buy-Peneficiaries unlesS's plan failed to fulfill its con-

L . . tractual responsibility to make COBReontinuation
beneficiaries with respect to that st.oclmg group does nqt, asa result of the assg} erage available to the M&qualified beneficia-
sale A group health plan of the buyingsale, have an obligation to make COBRAyes. c's employees (and their spouses and depen-

group has this obligation beginning on theontinuation coverage available to thoseent children) do not experience a qualifying event
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in connection withP's acquisition ofC, and conse- plan of Swhose qualifying events occurred in con- (i) Under these facts, a group health plarSof
quently no plan maintained by eitieior Shas any nection with a covered employee whose last enhas the obligation to make COBRcontinuation
obligation to make COBR continuation coverage ployment prior to the qualifying event was associeoverage available to M& qualified beneficiaries
available toC's employees (or their spouses or deated with the assets soldRo with respect to the sale RiL. (If an M&A qualified
pendent children) in connection with the transfer of (i) These two qualified beneficiaries are M&A beneficiary first became covered und®l's plan
stock inC from Sto P. qualified beneficiaries with respect to the asset sale #dter electing COBR continuation coverage under
Example 3 (i) The facts are the same asHr- P. Under these facts, a group health plaSadtains  Ss plan, therSs plan could terminate the COBRA
ample 2 except thaC ceases to employ two em- the obligation to make COBRcontinuation cover- continuation coverage once the M&ualified ben-
ployees on June 30, 2002, and those two employeage available to these two M&qualified beneficia- eficiary became covered undefl's plan, provided
never become covered und®s plan. ries. In addition, the one employBeloes not hire as that the remaining conditions of Q&A-2 of
(ii) Under these facts, the two employees experiwell as all of the employedshires (and the spouses §54.4980B—7 were satisfied.)
ence a qualifying event on June 30, 2002 becaused dependent children of these employees) who (iii) Several months after the saleRd, S sells
their termination of employment causes a loss ofiere covered under a group health plarsoin the the assets of its remaining division to Buying Group
group health coverageA group health plan 08 day before the sale are M&qualified beneficiaries P2, andSceases to provide any group health plan to
(that is, either the plan maintained Ayor the plan with respect to the salé group health plan ddalso any employee on the date of that saldwus, under
maintained byB) has the obligation to make has the obligation to make COBRontinuation cov- Q&A-1 of §54.4980B—7Sceases to have an obliga-
COBRA continuation coverage available to the twecerage available to these M&gualified beneficiaries. tion to make COBR continuation coverage avail-
employees (and to any spouse or dependent child of Example 6 (i) Selling GroupS provides group able to any qualified beneficiary on the date of the
the two employees who loses coverage ur@er health plan coverage to employees at each of its opale toP2. PL andP2 are unrelatedrganizations.
plan in connection with the termination of employ-erating divisions.S sells substantially all of the as-  (iv) Even if it was foreseeable th&would sell
ment of the two employees) because they are M&A&ets of all of its divisions to Buying Grolfy andS its remaining division to an unrelated third party
qualified beneficiaries with respect to the sal€of ceases to provide any group health plan to any erafter the sale t®1, under these facts the cessation of
Example 4 (i) Selling GroupSconsists of three ployee on the date of the sale.hires all but one of Sto provide any group health plan to any employee
corporationsA, B andC. Buying GroupP consists S's employees on the date of the asset sal§, by on the date of the sale®2 is not in connection with
of two corporationsD and E. P enters into a con- gives those employees the same positions that théye asset sale tB1l. Thus, even after the dag
tract to purchase all of the stock ©ffrom Seffec- had withS before the sale, and continues the busieeases to provide any group health plan to any em-
tive July 1, 2002. Before the sale@fSmaintains a ness operations of those divisions without substamloyee, no group health plan B has any obliga-
single group health plan for the employeeé\pB, tial change or interruption.P provides these em- tion to make COBR continuation coverage avail-
and C (and their families). P maintains a single ployees with coverage under a group health plamble to M&A qualified beneficiaries with respect to
group health plan for the employeesand E  Immediately before the sale, there are 10 qualifiethe asset sale 81 by S If P2 is a successor em-
(and their families). fective July 1, 2002, the em- beneficiaries receiving COBRcontinuation cover- ployer under the rules of paragraph (c) of this Q&A-
ployees ofC (and their families) become coveredage under a group health planSihose qualifying 8 and maintains one or more group health plans after
unde P’s plan. On June 30, 2002, there are 25 quadvents occurred in connection with a covered e the sale, then a group health plarP@fwould have
ified beneficiaries receiving COBRcontinuation ployee whose last employment prior to the qualifyan obligation to make COBRcontinuation cover-
coverage unde$s plan, 20 of whom are M&qual-  ing event was associated with the assets sdid to age available to M& qualified beneficiaries with
ified beneficiaries with respect to the sal&€of(The (i) These 10 qualified beneficiaries are M&Arespect to the asset sateR2 by S (but in such a
other five qualified beneficiaries had qualifying qualified beneficiaries with respect to the asset satmse employees & before the sale who continued
events in connection with a covered employe& P. Under these fact® is a successor employer working for P2 after the sale would not be M&A
whose last employment before the qualifying evendescribed in paragraph (c) of this Q&A-8hus, a qualified beneficiaries). Howeveeven in such a
was with eitherA or B.) Sterminates its group group health plan oP has the obligation to make case, no group health plaf B2 would have an
health plan Bective June 30, 2002 and begins to lig-COBRA continuation coverage available to these 1@bligation to make COBR continuation coverage
uidate the assets éfand B and to lay € the em- M&A qualified beneficiaries. available to M&A qualified beneficiaries with re-
ployees ofA andB. (i) The one employee th& does not hire and spect to the asset saleRb by S Thus, under these
(i) Under these factsS ceases to provide a the family members of that employee are also M&Aacts, afteiShas ceased to provide any group health
group health plan to any employee in connectioqualified beneficiaries with respect to the sake plan to any employee, no plan has an obligation to
with the sale ofC to P. Thus, beginning July 1, group health plan oP also has the obligation to make COBR continuation coverage available to
20@ P's plan has the obligation to make COBRAmake COBR continuation coverage available toM& A qualified beneficiaries with respect to the
continuation coverage available to the 20 M&Athese M&A qualified beneficiaries. asset sale tB1.
qualified beneficiaries, HuP is not obligated to (iv) The employees who continue in employment Example 8 (i) Selling GroupS provides group
make COBR continuation coverage available toin connection with the asset sale (and their familjealth plan coverage to employees at each of its op-
the other 5 qualified beneficiaries with respecB®o members) and who were covered under a grougrating divisions.S sells substantially all of the as-
plan as of June 30, 2002 or to any of the employeé®alth plan ofS on the day before the sale are nosets of all of its divisions to Buying GrpP. P
of A or B whose employment is terminated 8yor M&A qualified beneficiaries becauseis a succes- hires most ofSs employees on the date of the pur-
to any of those employeespouses or dependentsor employer t@& in connection with the asset sale.chase ofSs assets, retains those employees in the
children). Thus, no group health plan Bfhas any obligation to same positions that they had witbefore the pur-
make COBR continuation coverage available tochase, and continues the business operations of
these continuing employees with respect to the quatihose divisions without substantial change or inter-
Example 5 (i) Selling GroupS provides group fying event that resulted from their losing coverageuption. P provides these employees with coverage
health plan coverage to employees at each of its opnde S's plan in connection with the asset sale. under a group health plarg continues to employ a
erating divisionsSsells the assets of one of its divi- Example 7 (i) Selling GroupS provides group few employees for the principal purpose of winding
sions to Buying Grouf. Under the terms of the health plan coverage to employees at each of its twip the &fairs of Sin preparation for liquidation.S
group health plan covering the employees at the dpperating divisions.S sells the assets of one of itscontinues to provide coverage under a group health
vision being sold, their coverage will end on the datéivisions to Buying Grou?1l. Under the terms of plan to these few remaining employees for several
of the sale.P hires all but one of those employeesthe group health plan covering the employees at thveeeks after the date of the sale and then ceases to
gives them the same positions that they had ®ith division being sold, their coverage will end on theprovide any group health plan to any employee.
before the sale, and provides them with coverag@éate of the saleP1 hires all but one of those em- (i) Under these facts, the cessationSip pro-
under a group health plan. Immediately before theloyees, gives them the same positions that they haitle any group health plan to any employee is in
sale, there are two qualified beneficiaries receiving/ith Sbefore the sale, and provides them with coveonnection with the asset salefo Because of this,
COBRA continuation coverage under a group healterage under a group health plan. and becausP continued the business operations as-
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sociated with those assets without substantiabhose last employment prior to the qualiployment (and the loss of coverage for their spouses
chapge or interruptiorR is a successor employer to fying event was with the employe aqd dependent children) does not constitute a quali-
Swith respect to thg as;et salEhus, a group hgalth (b) The rules of Q&A-9 of this section fying event. _
plan ofP has the obligation to make COBRontin- . . Example 3 (i) EmployerX employs a class of
uation coverage available to M&qualified benefi- and this Q&A-10 are illustrated by theemployees covered by a collectivedsining agree-
ciaries with respect to the sale beginning on the dat@llowing examples; in each examplement and participating in multiemployer group
that Sceases to provide any group health plan to angach group health plan is subject toealth planM. As required by the collective ba
employee. A group health plan o§ retains this BRA: gaining agreemenk has been making contributions
obligation for the several weeks after the date of the to M. The employees covered by the collective bar-
sale untilS ceases to provide any group health plan Example 1 () EmployerZ employs a class of gaining agreement vote to decertify their current
to any employee.) employees covered by a collectivedmining agree- employee representative effective January 1, 2002
. . ment and participating in multiemployer groupand vote to certify a new employee representative
Q-9: Can the cessation of contributiongeaith planM. As required by the collective ba  €ffective the same daté\s a consequence, on Janu-
by an employer to a multiemployer groupaining agreemeng, has been making contributions ary 1, 2002 they cease to be covered undemd
health plan be a qualifying event? to M. Z experiences financial fficulties and stops commence to be covered under multiemployer
A-9: The cessation of contributions bymaking contributions &4 but continues to employ ng(L_J_;J hEeffahht_p'aJN- L 2008 has the obii
; Il of the employees covered by the collective bar- (Il ective January 1, as the obliga-
an employgr to a mUItlempl.oyer grouljgaining agreepme)zlntZ‘s cessationyof contributions to tion to make COBR continuation coverage avail-
health pla‘n IS not Itself a‘ quallfylngeventM causes those emp|0yees (and their spouses ?Me to any quallfled beneficiary who experienced a
even though the cessation of contributiongpendent children) to lose coverage uride z qualifying event that preceded or coincided with the
may cause current employees (and theaibes not establish any group health plan coveringgssation of contributions td and whose coverage
spouses and dependent children) to losey of the employees covered by the collective baknderM on the day before the qualifying event was
coverage under the multiemployer plangaining agreement. _ due to an emzbé”;e”ttf:'at'on W”T X Tr}eo'?ssr?f
An event coinciding with the emploge (i) After Z stops contributing tdé1, M continues COverage undewl 1or those employeest &K who

on of buti h qulo have the obligation to make COBRontinuation continue in employment (and the loss of coverage
cessation of contributions (such as are Utsverage available to any qualified beneficiary whéor their spouses and dependent children) does not

tion of hours of employment in the case Ofyperienced a qualifying event that preceded or c&onstitute a qualifying event.

striking employees) will constitute a quali-incided with the cessation of contributionsMcand )

fying event if it otherwise satisfies the rewhose coverage undst on the day before the qual- $54-4980B—10 Interaction of FMLand
quirements of Q&A-1 of §54.4980B—4.  ifying event was due to an employment affiliationCOBRA.

. : with Z. The loss of coverage underfor those em-

. Q-10: If an employer stops ContrlbUt-ployees ofZ who continue in employment (and the The following questions-and-answers
ing to a muluemployer group health plan,gg o coverage for their spouses and dependeatidress how the taking of leave under the
does the multiemployer plan have thenildren) does not constitute a qualifying event. Family and Medical LeavAct of 1993
obligation to make COBR continuation Example 2 (i) EmployerY employs a class of (FMLA) (29 U.S.C. 2601-2619) affects

coverage available to a qualified benefiemployees covered by a collectivedzining agree- the COBRA continuation coverade re-
ciary who was receiving coverage undepent and participating in multiemployer group g

: ealth planM. As required by the collective ba quirements:
tEe mUItler.anO%er plapbop the dag bﬁforgaining agreement; has been making contributions  Q-1: In what circumstances does a
the cessation 0. C_Ont” utions and w 0_'%0 M. Y experiences financial difficulties and isqualifying event occur if an employee
or whose qualifying event occurred irnforced into bankruptey by its creditor¥. continues

- : picy by does not return from leave taken under
connection with, a covered employeeo employ all of the employees covered by the col- °
whose last employment prior to the qua"lective bagaining agreement.Y also continues to FMLA® )
fying event was with the employer thatmake contributions &/ until the current collective A-1: (8 The taking of leave under
has stopped contributing to the multiemP@9aining agreement expires, on June 30, 2001, aeMLA does not constitute a qualifying

then Y stops making contributions td. Ys em-  ayent A qualifying event under Q&A-1

poner pIan? ployees (and their spouses and dependent childre, p
A-10: (a) In general, yes. (See Q&Aose coverage undevl effective July 1, 2001.Y 8? §54.4980B-4 occurs, howayé —
(1) An employee (or the spouse or a

3 of 854.4980B-2 for a definition of does not enter into another collectivergeining . ¢
multiemploye plan.) If, howeve the em- agreement covering the class of employees covergtependent child of the employee) is cov-
ployer that stops contributing to the multiby the expired collective bgaining agreement. Ef- ered on the day before the first day of

employer plan establishes one or mor:éaecetl'l\t';]e Sleptember. 1, 200% establishes a group FMLA leave (or becomes covered during
. plan covering the class of employees for,[-he FMLA leave) under a group health

group health plans (or starts Con'[”bu'['mﬂnerly covered by the collective bargaining agree- )

to another multiemployer plan that is @ment The group health plan also covers theiPlan of the employes employer;

group health plan) covering a significanspouses and dependent children. (2) The employee does not return to

number of the employes employees for- (i) Under these factsyl has the obligation to employment with the employer at the end

merly covered under the mu|tiemp|oye'make COBR\ continuation coverage available from of the FMLA leave; and

. July 1, 2001 untiAugust 31, 2001, and the group 3) The emplovee (or the spouse or a
plan, the plan established by the employ%’éalth plan established by has the obligation to 3) ployee ( P

(or_the_other multiemployer pla_n) ha_IS thehake COBR continuation coverage available from fjependent child of the employge) VYOUld,
obligation to make COBR continuation September 1, 2001 until the obligation ends (se! the absence of COBRcontinuation
coverage available to any qualified beneQ&A-1 of §54.4980B-7) to any qualified benef coOverage, lose coverage under the group
ficiary who was receiving coverage undefiary who experienced a qualifying event that prehealth plan before the end of the maxi-
the multiemployer plan on the day beforéeded or coincided with the cessation of contribuy, ;m coverage period.
the cessation of contributions and who ig - toM and whose coverage unddron the day (b) Howeve, the satisfaction of the
L ,%efore the qualifying event was due to an employ- L .
or whose qualifying event occurred inment 4filiation with Y. The loss of coverage under thr€€ conditions in paragraph (a) of this

connection with, a covered employeeu for those employees of who continue in em- Q&A-1 does not constitute a qualifying
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event if the employer eliminates, on or Q-3: If an employee fails to pay theof the Federal Register for February 3, 199964
before the last day of the employse employee portion of premiums for cover237)
FMLA leave, coverage under a grou@ge under a group health plan during
health plan for the class of employeeEMLA leave or declines coverage under a
(while continuing to employ that class ofgroup health plan during FMA_ leave,
employees) to which the employee wouldioes this #ect the determination of
have belonged if the employee had nayhether or when the employee has expe-
taken FMLA leave. rienced a qualifying event?

Q-2: If a qualifying event described in  A_3: No. Any lapse of coverage under
Q&A-1 of this section occurs, when doeg group health plan during FMUeave is
it OCCUga”d how is the maximum cover-jrelevant in determining whether a set of
age period measured? circumstances constitutes a qualifying

A-2: A qualifying event described in ¢y ent under Q&A-1 of this section or
Q&A-1 of this section occurs on the last,hen such a qualifying event occurs
day of FMLA leave The maximum cov- under Q&A-2 of this section.

erage period (see Q&A-4 of §54'49808_b Q-4: Is the application of the rules in
. . Q&A-1 through Q&A-3 of this section af-
fying event (that is, the last day of I:MI‘Afected by a requirement of state or local
leave). If, howevg coverage under theI w to provide a period of coverage
group health plan is lost at a later date ar]cé)lnger than that required under FMLA?
the plan provides for the extension of the A-4: No. Any state or local law th;a\t
required periods (see paragraph (b) Orfequir.es cc.)verage under a group health
Q&A-4 of 854.4980B-7), then the maxi-

mum coverage period is measured frorﬂIan to be mainta.ined during a leave of
the date when coverage is lodthe rules absence for a period longer than that re-

of this Q&A-2 are illustrated by the fol- quired under FMA (for example, for 16
lowing examples: weeks of leave rather than for the 12
weeks required under FMLA) is disr
Example 1 (i) EmployeeB s covered under the garded for purposes of determining when

group health plan of EmployeX on January 31, . _
2001. B takes FMIA leave beginning February 1, a qualifying event occurs under Q&A-1

2001. B's last day of FMA leave is 12 weeks late through Q&A-3 of this Se_Ction:

on April 25, 2001, andB does not return to work ~ Q-5: May COBRA continuation cover-
with X at the end of the FMA leave. IfB does not age be conditioned upon reimbursement
elect COBRA continuation coveragd3 will not be of the premiums paid by the employer for

covered under the group health plarXais d April .
26, 2001, coverage under a group health plan during

(i) B experiences a qualifying evern april 25, FMLA leave?
2001, and the maximum coverage period imme A-5: No. The U.S. Department of
sured from that date. (This is the case even if, fQr ghor has published rules describing the

t Il of the FMAA | ,B fails t th - . .
part orat o e eave,b1als o pay e M- ¢jroymstances in which an employer may
ployee portion of premiums for coverage under the

group health plan o and is not covered undis ~ '€COVEr premiums it pays to maintain cov-
plan. See Q&A-3 of this section.) erage, including family coverage, under a
Example 2 (i) EmployeeC and C's spouse are group health plan during FMA leave
covered under the group health plan of Emploger from an employee who fails to return from
onAugust 15, 2001 C takes FMIA leave beginning .
August 16, 2001.C informs Y less than 12 weeks leave. See 29 CFR 825.213. Even if re-
later, on September 28, 2001, tf@will not be re-  covery of premiums is permitted under 29
turning to work. Under the FMA regulations, 29 CFR 825.213, the right to CORRcontin-
CFR Part 825 (88825.100—-825.800)s last day of uation coverage cannot be conditioned

FMLA leave is September 28, 200C.does not re- th love imb t of th
turn to work withY at the end of the FMA leave. If upon the employee reimbursement o e

C ard C's spouse do not elect COBRontinuation €mployer for premiums the employer paid
coverage, they will not be covered under the groufo maintain coverage under a group health

hea'l'th plan ofY as of September ?9, 2001. - plan during EMIA leave.

(i) Cand C's spouse experience a qualifying
event on September 28, 2001, and the maximum
coverage period (generally 18 months) is measured Robert E_W?nzel’
from that date. (This is the case even if, for part or Deputy Commissioner of
all of the FMLA leave,C fails to pay the employee Internal Revenue.

portion of premiums for coverage under the group
health plan ofY ard C or C's spouse is not covered (Filed by the Gfice of the Federal Register on Feb-
unde Y's plan. See Q&A-3 of this section.) ruary 2, 1999, 8:45 a.m., and published in the issue
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