theNotice of Proposed Rulemaking the Internet by selecting the “Tax Reg:

'“3nd Notice of Public Hearing option on the IRS Home Page, or by su
it i _ mitting comments directly to the IRS In
'%egstabllshment of a Balanced ternet site at http://www.irs.ustreas.go
't ddeasurement System prod/tax_regs/comments.html. The pu
est lic hearing will be held in room 2615, &
IREG-119192-98 10 a.m., Internal Revenue Building, 11
d as Constitution Avenue, NW, Washingtor

0 AGENCY: Internal Revenue Service
thgilRS), Treasury.

trib-

e ACTION: Notice of proposed rulemak-
_’r:SFﬁg and notice of public hearing.

DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the proposed regul:
tions, Julie Barry (202) 401-4013; cor

>d YUMMARY: This document contains C€Mning submission of comments, t
frlg)roposed regulations relating to the adop!€@ring. or to be placed on the buildir
ootion by the IRS of a balanced system tgCcess list to attend the hearing, the Re
Thmeasure organizational performanc.]éat'ons Unit, (202) 622-7180 (not toll-fre
- fayithin the IRS. These proposed regulalUmbers).

tions further implement a requirement tha‘éUPPLEMENTARY INEORMATION:
0@&ll employees be evaluated on whether '

they provided fair and equitable treatmengackground

to taxpayers and bar use of records of tax

enforcement results to evaluate or to im- This document contains proposed reg

pose or suggest goals for any employee lgtions to establish a Balanced System:

the IRS. These regulations implemenMeasuring Organizational and Individu:

sections 1201 and 1204 of the Interndterformance Within the Internal Revent
infRevenue Restructuring and Reform Act oP€rvice (26 CFR Part 801).
998998. These regulations affect internal Section 1201 of the Internal Revent
 nefperations of the IRS and the systems th&€'vice Restructuring and Reform Act ¢
thgigency employs to evaluate the perforl998 (RRA), Public Law No. 105-20t
‘edghance of organizations within IRS and in{112 Stat. 685, 718t seq.(1998)), re-
sidividuals employed by IRS. This docu-auires the Internal Revenue Service to «
aent also provides notice of pub”ctabllsh a performance management s

Itehearing on these proposed regulations. t€m for those employees covered by
U.S.C § 4302 thaiinter alia, establishes

DATES: Written comments and elec-‘goals or objectives for individual, groug
I onic comments must be received byr organizational performance (or ar
March 5, 1999. Outlines of oral com-combination thereof), consistent with tf
ments to be presented at the public hednternal Revenue Service’s performan
ing scheduled for Thursday, May 13planning procedures, including those €
c)4999 at 10 a.m. must be received btablished under the Government Perfc
paFhursday, April 22, 1999. mance and Results Act of 1993, divisic
tates E of the Clinger-Cohen Act of 1966.,
1aADDRESSES: Send submissions toRevenue Procedure 64-22., and tax-
CC:DOM:CORP:R (REG-119192-98),payer service surveys.” It further require
room 5226, Internal Revenue Servicethe IRS to use “such goals and objectiv
POB 7604, Ben Franklin Station, Washto make performance distinctions amot
, ington, DC 20044. Submissions may bemployees or groups of employees,” a
of hand delivered Monday through Fridayto use “performance assessments a
. between the hours of 8 a.m. and 5 p.m. tbasis for granting employee awards, &
CC:DOM:CORP:R (REG-119192-98),justing an employee’s rate of basic ps
I‘Zlgourier’s Desk, Internal Revenue Serand other appropriate personnel a
ryice, 1111 Constitution Avenue NW,tions...” Finally, section 1201 expressl
Washington, DC. Alternatively, taxpayersequires that any performance manac
may submit comments electronically vianent system adopted by the IRS confol



to the requirements of section 1204 oforms to define the level of performanceenforcement revenue collected or pro-
RRA. to be achieved by a program actyvit tected The two performance measures for
Section 1204 of RR provides that the  As indicated by the GendrAccount- field examination units contained in the
IRS shall not use “records of tax enforceing Office (“Executive Guide: Hec- FY 1997 budget request were examination
ment results” in the evaluation of IRS emtively Implementing the Governmentdollars recommended and examination
ployees or to suggest or impose produ®erformance and Resslt Act,” dollars recommended per employee
tion goals for such employees. It furthe(GAO/GGD-96-118 at 24)): (FTE). A similarly enforcement-focused
provides that the IRS shall use the “fair [L]eading aganizations... strive to set of measures applied to field collection
and equitable treatment of taxpayers by align their activities and resources tdunctions: dollars collected, dollarsleo
employees as one of the standards for achieve mission-related goals[;] theytected per FTE, and average cycles per
evaluating employee performance.” Fi- also seek to establish clear hierarchieBDA/TDI (tax delinquency account/tax
nally, section 1204 requires that “each ap- of performance goals and measureslelinquency investigation) disposition.
propriate supervisor” certify quarterly ina Under these hierarchies, theganiza-
letter to the Commissioner “whether or tions try to link the goals and perfo
not tax enforcement results are being used mance measures for each Organizﬁrograms.
in a manner prohibited by” that section.  tional level to successive levels and The |RS, apart from requirements-i

ultimately to the cganizations strate- posed upon it by statutes and regulations
gic goals They have recognized thatof general applicabilit has periodically
Until the recent change, the Mission without clea, hierarchically linked per- peen required by Congress to establish
Statement for the IRS had provided, in [0Mance measures, managers anfl stand to report on other performance mea-
part: “The purpose of the Internal Rev- throughout the manization will lack syres. For example, in connection with
enue Service is to collect the proper ﬁtra|ghh'§forvx'/lard roadmaps showingexpected additional funding promised for
amount of tax revenue at the least toovgt;[a;er:irndalyaar::itz“;l':ilce)ﬁv(\;%r:aCs()t?;:fui::eFY 1995 through ¥ 1999 pursuant to a
cost...” Consistent with this Mission goals and %gsion g€ Compliance Initiative, the IRS made a
Statement, the IRS has long adhered to Tho loaSlativns his.tor underivin as_cornlmltment to generate $9.179 billion in
the principle that all IRS féicials with cado ongPR indicateys ot gotgoal additional enforcement revenues. It was
discretion to make decisions regardinglnugSt Srormance anale be establish g expected both to track how those addi-
enforcement matters in individual cases P goars be estabisned Qidnal funds were employed and to pro-

an hierarchal basis throughout agani- vide “quarterly reports.. identifying the

should do so only on the basis of the cor-ation but those aoals must reflect th :
rect application of the law to the facts of : 9 Progress being made through these en-

each individual case. It has also sought {ull range of the manizations objectives. hanced activities to collect taxes due.” S.
give the taxpayers maximunffieiencies > the Senate Report accompanying Rep. No. 103-286, 103d Cong., 2d Sess.
in its day-to-day operations and hgs a -Ct ndicates (S. Rep. No. 103-58, 103dt 40 (1994); see H. R. Rep. No. 103-534,
lied d thec CONY-» 1st Sess. at 29 (1993)): 103d Cong., 2d Sess. at 33 (1994); “IRS
pi1ed many modern managementiies  rne committee believes agenciesy 1995 Compliance Initiatives Final Re-
2:;?;?;;2 measure and encourage such ef'should develop a range of related peport,” Document 9383 (Re 1-96), Cata-
' . formance indicators, such as quantit Jog Number 21508R.

In order to achieve these dual goals, the quality, timeliness, cost, and outcome. gMore recent, the appropriation for the
IRS has adopted a number of SyStems by , 1ange is important because most prars for FY 1998 provided additional
which it sets goals for and measures the g, acijyities require managers to bamonies for “funding essential earned in-
SUCCESS of its various operating units, and ance their priorities among several subcome tax credit compliance and error re-
dlrects_the aCt'.V't'eS of its employees. goals.... Reliance on any single oneduction initiatives. The Conference Re-
The ultimate op;ecnve of these MEASUre- it these measures could create & peport accompanying that appropriation bill
ment systems is to help the IRS achieve | o sq incentive for managers to achievstated (H. R. Conf. Rep. No. 105-284,
its overall mission. one subgoal at the expense of theo5th Cong.,1st Sess. at 64 (1997)) that
Measuring O rganizational Performance  Others. _ “the IRS should establish a method to

As a government agency responsiblgack the expenditure of funds and ane

In General. The Government Perfor- for collecting 95 percent of the natisn sure the impact [of the additional funding]
mance and ResuglAct of 1993, Public revenues, the IRS adopted, pursuant tin compliance The IRS shall submit
Law No. 103-62 (107 Stat. 285 (Aug. 3GPRA and other statutésa number of quarterly reports to the Committee Ap-
1993)) (GPRA), requires the IRS andcherformance measures that focus on theopriations which identify the expeind
other federal agencies to establish a hieamount of adjustments proposed by exantdres and the change in the rates of com-
archy of performance measures and goailsation units or the dollars collected bypliance.” In the absence of accurate
applicable to variousrganizational units collection dfices. For example, the bud-information regarding compliance rates,
within their agenciesThese performance gets submitted by the IRS since the midhe IRS has attempted to comply with this
measures and goals should be expressE@90s have contained performance meaongressional requirement by reporting,
in objective, quantifiable and measurablsures that were heavily focused upoimter alia, on amounts of revenueopr

Measures of Special Compliance

Antecedents to Sections 1201 and 1204

March 15, 1999 1999-11 I|.R.B.



tected or collected by various EITC comand district éfices], so that both supervi- measurement of any individualper-
pliance programs. See,g. “IRS Track- sors and employees know what is consid- formance.

ing Earned IncomTax Credi Appropria- ered normal. This advisory group re- )

tion,” Document 9383 (Re 6-98), ported that imposition of these standardg0licy Statement P—1200-9, app roved
Catalog Number 21508R. “appears to have caused a worsening dov. 24, 1959

the enforcement picture.” _ Questions regarding “the rating of rev-
[Ulnder the established production

~~''enue agents on the basis of numbers of
quota system proper standards of indisyaminations made and amounts of addi-
The IRS also must comply with a vari- Vvidual performance and proper stangona| tax recommended” were again
ety of government-wide mandates to mea- dards of examination are ignored inaiseq during the 1961 confirmation hear-
sure the performance of individuaine ~ favor of number of returns examined;, 4 he|d for Commissioner-designate
ployees The civil service rules require 1he established production quot&Pr caniin Hearings Before the Committee
that the IRS evaluate the performance of cedure has too frequently reduced thg, 'Finance, United States Senate, 87th
employees on an annual basis. Perfor- 2J€Nts Investigation to a CUrsonke cong 1st Sess., at 14-15 (1961). Fol-
mance evaluations also figure in recom- a@mination of readily available record§,\ing his confirmation, Commissioner
mendations for awards, incentives, al- @nd @ quick look for a few 0bviouscniin announced in July of 1961 that the
lowances or bonuses, an assessment of arftéms on which a change can be madgys \yas embarking on a “New Direc-
employees qualifications for promotion, SO as to close the case and meet the, » \hich was designed to counter
reassignment or other change in duties, andduota set. o . what he described as the “undue empha-
the ranking of other than full-time perma- N 1957 and again in 1959, questiongjs» n1aced upon production statistics and
nent personnel for purposes of release//Were raised during hearings before thg,o «;qyerse fect” the perception that
call schedulesWhile these individual per- HOUSe Ways and Means Committee rey ,qyction statistics formed the “main
formance ratings are based upon th@rding IRS production quotas. "Re@- aqis” for evaluation of flices and indi-
elements set forth in various workplandlization ad Administration of the Inter- \iy,a1s had upon examination qualit
and job elements, a managesuccess in Nal Revenue Service,” Hearings beforgy, o, this “New Direction,” production
achieving oganizational goals will in- the S'ubcommlttee on.InternaI RevenusOaIS and statistics would be de-emph
evitably play an important role in any eval-Taxation of the CommitteefVays and g, o ~statistical data would be given
uation of his or her performance. OtheMeans, 85th Cong., 1st Sess.188-119 .0 jimited circulation and qualitative
employeesperformance with respect to(1957); “InconeTax Revision, Panel Dis- 1\ o< res of performance would be

items set forth in their job elements will becussions before the Committee Ways  ,y,nt0q. “Nev Audit Program Concepts:

viewed in light of these goals. and Means, House of Representatives, o, s of commissioner Caplin on Evalu-

- ?Bth Cong:, Lst Sess. at 805, 808 (19_593'tion of Individuals, Programs and Of-
Past Criticisms Compendium of Papers on Broadening;..q i, the Audit Activity.”

the Tax Base Submitted to the Committee The following yea, Commissioner

Measuring the Performance of
Employees

Over the years, the IRS has been r "
years, ; f W d Means,” 86th Cong., 1 © .
peatedly criticized for placing too mucho, ' oY$ and imeans ong.. 1Skaplin issued a Special MessageAl|

. ess. at 1527, 1533 (1959). : ; . .
reliance upon tax enforcement measuresslt In November of 19(59 th)e IRS issued Audit Personnel, discussing some misun-
' %erstandings that had arisen regarding the

has adopted The critics have clrged : . . :
) revised policy statement that provided, i - e
that front-line personnel have felt gre policy P hew audit program. The Commissioner

sured by performance measures that WePé?r“ indicated that while supervisors were not

If the duties of the position require the
. . . allowed to evaluate performance on the
focused on tax enforcement outcomes, exercise of judgment based on detaﬂe@ p
such as dollars assessed per FTE or dol-

knowledge of laws and regulations of asis of statistics or to pressure agents to
i i- . _ roduce deficiencies at the cost of inade-
lars collected per FTE, t_o takg "NAPRTOPI 1\ 61lve material factors of technical orp

ate enforcement actions in order to

professional judgment performancqq]uate audits or inequities to the taxpaye
i i . o othing in the new audit program prohib-
achieve percglve_d_ (_enforcement goals. must be evaluated in the light of the ac; 9 brog P

The bulk of this criticism has focused on

the impact such tax enforcement mea-

tual th . tsh ited supervisors from keeping track of the
ual cases or other assignments ac{uality and amount of work produced by
sures have had upon field personnel in the

dled, and no quantlt_anve measuremerl‘gemsl Indeed, “this is exactly what the
S . . may be utilized which does not take

examination and collection functions.

For example, in 1955, a report by an

such diferences into account. DoIIarSUperVIsor of a group of agents is ex-
advisory group appointed by the Chai

ducti hall not b d th ected to dd. The Message went on to

production shafl not be used as tate “Special Message from the Commis-
man of the Joint Committee on Internal siong,” dated September 7, 1962, at 2:
RevenueTaxation (The Internal Revenue 1 goth the Chief Financial fiicers Act of 1990, More serious than these misunder-
Service: Its Reo rganization an d AdmiiPub. L. No. 101-576, 104 Stat. 2838 (1990), and Di- Standings, is the fact that enforcement
tration July 25, 1955, at 6) describes #ision E, National DeferesAuthorization Act for results have fallenfb very substan-
1954 initiative by the IRS to “establish':'sca Year 1996 (the ClingeCohen Act of 1996), tially. Despite having 1,022 more

o . .~ 'Pub. L. No. 104-106110 Stat. 186, 679 (1996), also . . .

specific dfice standards of production agents and féice auditors in F¥ 62

. . - ” contain requirements that federal agencies establish .
[for examination personnel in regionalyerformance measurement systems. than in FY 61, the number of returns
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examined decreased by 13,000, whil& number of witnesses and the Commit- that this helps someone on the front line
additional taxes and penalties recomtee chairman expressed concerns that in-very much to tell them what not to do.

mended decreased by $66 million. dividual production statistics were being What we have started, within the
You can readily see how this dropused to evaluate field employees, last 18 months that | have been the
off endangers our Long Range Plan fonotwithstanding the existing polic Tes- Commissiong is to begin to develop at

gradually increasing our manpower antimony during those hearings also ind the working level criteria as to what

doing our work more f#ectively. cated that pressure to increase the numberconstitutes a quality collection action,

Under this plan, we have been allowedf cases closed in Collection directly led what constitutes a quality examination

almost 10,000 additional people oveto inappropriate seizures. Hearings-B action. It is an entirely &fierent ap-

the last three years, and it calls for théore the Subcommittee on the Department proach to collection and examination,
addition of about 24,000 more by 1968of the Treasuy, U.S. Postal Service, and trying to train the people as to how to

Yet, when a substantial increase irffstaGeneral Governmerppropriations of  approach what they are doing so that if

is followed by this kind of a drop in ourthe Committee wAppropriations, United  they do it the right wg the numbers

enforcement results, the appropriatingtates Senate, 93d Cong., 2d Sess., at 2-will flow. The idea is to get away from
authorities naturally begin to wonder25, 520, 543-546, 574-584, 586-601, simply dollar amounts, comparing one
about the wisdom of financing the res653-670 (1974); see alsdldxpaye As- another in terms of how they are doing
of our proposed expansion. sistance and Compliance Programs,” with respect to collections, or seizures,

Issues regarding the IR8se of pro- Hearings before the Senate Committee on or anything like that.
duction statistics also came up during\ppropriations, 93d Cong., 1st Sess. at The GenerAccounting Qfice has ex-
Commissione Alexande’s 1973 confir- 41-46, 568-569, 642-643, 680—-68pressed a somewhaffeéirent view of the
mation hearings before the Senate F{1974). appropriate use of enforcement results to
nance Committee When questioned In 1988, the SenatAppropriations measure IRS performance. Its December
about his opinion toward production quo<Committee held hearings focusing agaid0, 1991, report on “IRSmplementation
tas, CommissionmeAlexander responded on allegations that the IRSise of en- of the 198 Taxpayer Bill of Rights”
that he was completely opposed to theforcement statistics to evaluate programstated (GAO/GGD-92-23 at 14-15):
use. Hearings Before the Committee oand personnel had led to inappropriate en- In an October 1987 letter to the Chair-
Finance, United States Senate, 93d Condorcement actions Treasuy, Postal Ser- men of the House Committea WVays
1st Sess., at 4-5 (1973). vice and General Governmekppropria- and Means and the Senate Committee

In November of 1973, the IRS adoptedions, Fisch Year 1989, Before the on Finance, we commented on various
the current version of Policy StatemenCommittee @ Appropriations, 100th  proposals to prohibit the use of collec-
P-1-20, revising its policies regardingCong., 2d Sess. at 588-590 (1988). On tion statistics in performance evalua-
the use of records of tax enforcement reNovember 10, 1988, éhTechnical and  tions. Our position then and now is
sults and prohibiting absolutely the use ofliscellaneous Reverict of 1988, Pub-  that collection statistics should not be
enforcement statistics to evaluate the pelic Law No. 100-647 (102 Stat. 3734 the only indicator of performance but,
formance of enforcement personnel; thig1988)) (TBOR 1) was enacted. Section along with other factors, could very
statement permitted the accumulatio®231 of that measure prohibits the use of well be a useful tool in evaluating em-
and use of enforcement statistics only forecords of tax enforcement results: ployees We pointed out that relying on
“long-range planning, financial planning, 1) to evaluate employees directlyi  a single factor can place more emphasis
allocation of resources, work planning volved in collection activities and their on that factor than on overall perfo
and control, Hective functional manage- immediate supervisors, or mance We said that it is not totally in-
ment, or other related $fang utilization 2) to impose or suggest production appropriate to generally consider the
systems and plans.” In an accompanying quotas or goals [for such employees amount of revenues collected as part of
Special Message to all Enforcement Per- and supervisors]. an employes evaluation if that con-
sonnel, CommissiomeAlexander stated  During the appropriation hearings for sideration is only one of several factors
that this prohibition was applicable to allFy 1989, Commissioner Gibbs testified under revigv. We added that setting ar-
personnel who exercised judgment in deabout te TBOR 1 prohibition Treasuy, bitrary quotas for amounts collected,
termining tax liability or the ability to Postal Service and General Government property seized, or cases closed cannot
pay. CommissioneAlexander further Appropriations, Fisdayear 1989, Before be justified in evaluating performance,
declared, “[i]ndividual case or dollarthe Senate Committeadppropriations, particularly because of the negative im-
goals—formal, informal, or implied—are100th Cong., 2d Sess. at 589 (1988)): pact that trying to achieve those quotas
not permitted and will not be tolerated.” The problem that | have with our can have on taxpayers.

During 1974, SenatAppropriations policy statement—that policy s&t In its May 11, 1993, report onTax Ad-
Committee hearings again focused on al- ment, by the wg being in the taxpayer ministration: New Delinquentax Col-
legations that taxpayers were being mis- hill of rights—is that it tells our people lection Methods for IRS” (GAO/
treated as a result of production quotas what not to do. It says, “Donuse en- GGD093-67 at 9), GAO reiterated this
(both case closings and dollar amounts). forcement statistics.” ... | ddnthink view:
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As we have stated in the past, IRS Following these hearings, the IRS Ofperformance measures used by the IRS.
should be able to use collection perforfice of Chief Inspector undertook threeSection 1201 directs the IRS, consistent
mance as a criterion in determiningnanagement audits to determine how envith its current performance planning pro-
compensation and rewards for individforcement statistics were then being usetkdures, including those established under
ual collectors We believe that infor- as part of the IRS performance measuréhe GPRA, to establish a performance
mation such as taxes collected is a reaent system. See, “Review of the Use ahanagement system that will establish
sonable basis on which to judge thé&tatistics and the Protectio @axpayer “goals or objectives for individual, group,
performance of employees whose job iRights in tke Arkansas-Oklahoma District or organizational performance.The IRS
is to collect taxes as long as other critecollection Field Function,” Interh@udit  is directed to use this performance system
ria, such as fair and courteous treatReference Number 380402 (December i the evaluation of employees or groups
ment of taxpayers, are also evaluated.1997); “Use of Enforcement Statistics inof employees, in determining salarg-a
In a similar vein, a December 23, 1993the Collection Field Function,” Internal justments and awards, and in other person-
report by the GAO on theffer in com- Audit Reference Number 081904 (dan nel matters The Conference Report ac-
promise program {Fax Administration: ary 12, 1998); “Examination Divisios companying RR (H. R. Conf. Rep. No.
Changes Needed to Cope with Growth it/se of Performance Measures and Stati$05-599, 105th Cong., 2d Sess., at 228
Offer in Compromise Program”tics,” Interna Audit Reference Number (June 24, 1998) indicates that “in no event
(GAO/GGD-94-47 at 24) indicated: 084303 (July 7, 1998) These three in- would performance measures be used
The Commissioner of Internal Revenuguiries generally confirmed that IRS perwhich rank employees or groups of em-
should develop the indicators necessaf@rmance measures were focusedyddy ployees based solely on enforcement re-
to evaluate the fer in Compromise on enforcement goals and productivity asults, establish dollar goals for assess-
Program as a collection and compl defined by statistics relating to dollarsments or collections, or otherwise
ance tool The indicators should berecommended, assessed or collected, ondermine fair treatment of taxpayers.”
based on accurate data and include (@fher enforcement actions taken. They Section 1204 of RR repealed section
the yield of the program in terms offound a lack of corresponding emphasi6231 ¢ TBOR 1 and replackTBOR Is
costs expended and amounts collecte@n quality casework, adherence tavla prohibition on the use of “records of tax
(2) the amount of revenues collecte@nd protection of taxpayer rights. enforcement results” to evaluate or to im-
that would not have been collected In order to deal with specific allega-pose or suggest goals for personnel di-
through other collection means. . tions of misconduct made during the Seprectly involved in collection activity with
In September 1997, the Senate Finanéémber hearings, or discovered in tha prohibition against using such records
Committee held three days of widely-course of the management audits deof tax enforcement results to evaluate, or
publicized oversight hearings on the Inscribed above, the IRSffize of Chief In-  to impose or suggest production quotas or
ternal Revenue Service. During thesgpector also undertook a number of indigoals fa, any IRS “employee.”
hearings, several IRS employees testifieddual investigations The Commissioner
that IRS performance measurement systhen established a Special Review Pan
tem was creating an environment if career executives from outside the 'Rﬁroposed Effective Date

which they felt pressured to achieve certo review the evidence and to recommend
tain quantitative goals for tax enforce2ppropriate personnel actionfhe Spe- ~ These regulations are proposed to be

ment results (such as dollars recomcial Review Panel issued a Report to theffective thirty days after the date of pub-
mended or collected). In his testimony aeommissionern August 1998. In its Re- lication in theFederal Registe of the
the conclusion of these hearings #ct-  Port, the Special Review Panel agreefinal regulations.

ina Commissioner responded to the conWith earlier conclusions that IRS had re-
cegrns that had been ra?sed about the negionded to external pressures to close talanced Measu rement System

tive impact of the IRS performancere¢venue gap through improved productiv- these proposed regulations provide
measurement system by announcing I/ by shifting management emphasis tQ,ijance and direction for the establish-
number of immediate changes in the sy§0als and measures that placed a hea¥yant of a balanced performance measure-
tem. In particulg he announced that IRS€Mphasis on use of enforcement statistiGgent system for the Internal Revenue Ser-
would suspend the comparative rankin%ee als 8RS PersonneAdministration: yjjce  They also provide guidance for
of its 33 district éfices and suspend dis-USe of Enforcement Statistics in EMyypiementing the restrictions on the use
tribution of any goals related to revenu®!0yee Evaluations” (GAO/GGD-9%, 4t «racords of tax enforcement results” in

Explanation of P rovisions

production to field ffices. “Practices and November 39, 1998). evaluating, or imposing or suggesting
Procedures of the Internal Revenue Sefxianal Revenue Service Restructuring goals for employees and for establishing
vice,” Hearings before the Committee O nd Refor mAct of 1998 “fair and equitable treatment of taxpay-
Finance, United States Senate, 105th ers” as one of the standards for evaluating

Cong., 1st Sess., at 3, 105-106, 123-128,Sections 1201 and 1204 of the Interna@mployees.

153, 155- 156, 162-163, 206-209Revenue Service Restructuring and-R  These proposed regulations establish a
212-213, 303- 304, 310, 317-318form Act of 1998 (RRA) represent thenew balanced system for measuring the
320-322, 325-326, 330, 333, 351-356. most recent legislative action regardingerformance of and establishing petfo
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mance goals for various operational units 1. Quality Measures tutes only one element in a set of goals or
within the Internal Revenue Servic&he The first of these approaches will focuone element in an evaluation based also
three elements of this balanced measuren the quality of the work done in a samupon the balanced measurement system.
ment system are (1) Customer Satisfag@le of cases that were worked on by em-
tion Measures, (2) Employee Satisfactioployees. Such reviews will be conducte®Pecial Analyses
Measures and (3) Businesg Resultg Meaf a statistically \{alid sgmple of cases |t has been determined that this notice
sures These measures WI‘|‘|, con_s!stenWOrkeq on by units deS|gnat§d by th%f proposed rulemaking is not a signifi-
with GPRA, be"based on quantlflabIeComm!SS|ong such as a collection or ex-, . regulatory action as defined in EO
gnd measurable” data, and will be numela_mlnatlon_um.t A stdf of person_nel SPe- 12866 Therefore, a regulatory asses
ically scored. . cially dedu_:ated to the task WI|| FeVIEW ot is not required. It also has been de-
'The proposed regulayo'ns do noopr and numerically score the quality of W,°rktermined that section 553(b) ofetthd-
vide procedures for certifying whether ord(_)ne by IRS personnel. These reviews,i .ciotive ProcedurAct (5 U.S.C.
not records of tgx enforcement.relzsultwnl focus on suph factors as whgther IR%hapter 5) does not apply to these regula-
have_: been used in a manner pr_ohlblted t_nfarsonnel provided proper and timely Selions and, because these regulations do
sectl_on 1204. Subs_equent guidance willice to the taxpaye properly analyzed not impose on small entities a collection
provide that |nforma_1t|on._ the facts, correctly applied thev\l;;_lpro— of information requirement, the Regula-
a. Customer Satisfaction . . te.cted taxpayer. r-|ghts by following ap-tory Flexibility Act (5 U.S.C. chapter 6)
To measure customer satisfaction, thplicable IRS policies and procedures, dedoes not apel Theref Reaqulat
. . ) pp! erefore, a Regulatory
!RS WI” develop c_Jata frpm customer se_ltvoted an appropriate ar_nount of time tqilexibility Analysis is not required. Pur-
|§fact|on surveys it receives from a stgus&he case, m.a.de appropriate Jgngents "€ ant to section 7805(f) of the Internal
tically valid sample of taxpayers withgarding liability for tax and ability to pay Revenue Code. this notice of broposed
whom it has dealt Among other things, and provided accurate answers to tax IawI i il b bmitted E (p:h_ f
taxpayers will be asked to provide infor-or account questions posed by callers. glema I”;g W(; e su r;nt:]e ot ”e '
mation regarding whether they were 2. Quantity Measures ounse .OA vocacy o the Sma B“?"
treated courteously and professiogall The quantity measures element of threje$ Administration _for comment on its
. . . : Impact on small business.
whether they were informed of theirbusiness results measure will focus exclu-
rights and whether they were given an ogsively on outcome-neutral productionComments and Requests for a Public
portunity to voice their concerns and adedata Accordingly, as described in the reg-Hearing
guate time to respond to IRS requestsilation, data concerning the enforcement
Using data derived from these surveyqutcome in cases, such as the dollar Before these proposed regulations are
the IRS will derive quantitative indices ofamount of audit adjustments, the numbe@dopted as final regulations, consier
customer satisfaction which will be usedf liens filed or levies served, and thdion will be given to any electronic and
to measure progress in achievingscu number of referrals for criminal investiga-Written (a signed original and eight (8)
tomer satisfaction goals. tion, would be excluded from the produccopies) comments that are submitted
b. Employee Satisfaction tion data used in the quantity measure§mely to the IRS. the IRS drlreasury
To measure employee satisfaction, th&n the other hand, outcome-neutral praspecifically request comments on the clar-
IRS will utilize an employee survey thatduction data, such as cases closed, tinff¢ of the proposed regulations and how
permits employees to provide, on amper closing or cycle time, which do not rethey may be easier to understanlll
anonymous basis, their assessment of tfect the outcome produced by any IRS ofcomments will be available for public in-
wide variety of factors that determineficial’s exercise of judgment in determinspection and copying.
whether employees believe that the worlng liability for tax or the collection A public hearing has been scheduled for
environment permits them to performmechanism to be employed may be usethursdy, May 13, 1999, beginning at 10
their duties in a professional manne in determining the production element oft.m. in room 2615 of the Internal Revenue
Among other items included in the emthe business results measures. The IR&Iilding, 1111 Constitution Avenue NV,
ployee survg the questionnaires shouldhas determined, howayehat as a matter Washington, DC. Due to building security
elicit information regarding employees’of policy such outcome-neutral productiorprocedures, visitors must enter at the 10th
assessment of the quality of supervisiodata may not be used to set goals for or f&@treet entrance, located between Constitu-
and the adequacy of training and suppoevaluating any non-supervisory employegon and PennsylvaaiAvenues, NV. In
services As in the case of the Customemith tax enforcement responsibilities. addition, all visitors must present photo
Satisfaction measures, the goals and theFurthe, an aganization with enfore identification to enter the building. eB
accomplishments of units subject to thenent responsibilities may not be given &ause of access restrictions, visitors will
balanced measurement system will be egjoal or an evaluation based on enforcetot be admitted beyond the immediate en-

pressed in quantified form. ment-neutral production data regardingrance area more than 15 minutes before
c. Business Results matters calling for the exercise of judgthe hearing starts. For information about
The IRS will employ two parallel av- ment with respect to tax enforcement rehaving your name placed on the building

enues to measure business results. sults unless that goal or evaluation constaccess list to attend the hearing, see the
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“FOR FURTHER INFORMATION CON- Service of a balanced performanceame defined in § 801.0-5) except in conjunc-
TACT” section of this preamble. surement system. tion with an evaluation or goals based

The rules of 26 CFR 601.601 (a) (3) (b) Effective date This part 801 is ef- also uponCustomer Satisfaction Mea-
apply to the hearing. Persons who wish tective thirty days after the date these regures, Employee Satisfaction Measu  r¢
present oral comments at the hearing mustations are published as final regulationand Quality Measu res.

submit comments and an outline of thén the Federal Registe (c) Measuring individual performance.
topics to be discussed and the time to be All employees of the IRS will be eval
devoted to each topicybThursdg, April  §801.0-2 Balanced performance ated according to thaitical elements and
22, 1999 A period of 10 minutes will be Méasurement system. standa rdsr other performance criteria es-

(3 In general .Modern management tablished for their positions. In accor-
' ance with the requirements of

ractice and various statutory and regulg:

ory provisions require the IRS to set per-§ 4312 and 9508 of 5 U.S.C. and §1201
N .. of the Internal Revenue Service Restruc-

ormance goals forrganizational units

&nd to measure the results achieved tugmfogigolzign;‘;: (25](8;98%9;)[]%;5
those oganizations with respect to those ‘ X

oot T ks e, e o e e,
IRS has established a balanced perfo_ .

The principal author of these regul mance measurement system, composedvfgI be co_mp(_)sedl of elements tfhat support
tions is Jule A. Barry, Office of Assistant three elements: Customer Satisfactiotge.afgan.lz‘m'OEna Imeasu;es.of Cgstome(jr
Chief Counsel (General Legal Servicesleasures; Employee Satisfaction e Batl_s actloRn, Im.pr?yee atﬁ act|qn an
Howeve, other personnel from the IRSgyres; and Business Results Measureﬁc,(l:slrllesS esu ts,."owte?j/.euctl mgatnlza-_
and Treasury Department participated inThe RS is likewise required to establish g . o 1o ooures WI NOT AIrecty determine

i fhe evaluation of individual employees
their development. ; -- ployees.
p pgrformance evaluation system for iind (1) Fair and equitable t reatment of
* x % % % vidual employees. n

b M . L | ; taxpayers In addition to all other criteria
. (b) Measuring or?anrllzatlor;a per Or'required to be used in the evaluation of
Proposed Amendments to the Regulatiomsance—(1) In general .The performance employee performance, all employees of

; ; measures that comprise the balanced M&fe IRS will be evaluated on whether the
Accordingb, 26 CFR Chapter | 1S pro- surement system will, to the maximummyovided fair and equitable treatment tc))/
posed to be a mended by adding part 8QLent possible, be stated in objectiveaypavers.

allotted to each person for making com-
ments An agenda showing the schedul-
ing of the speakers will be prepared aft
the deadline for receiving outlines ha
passed. Copies of the agenda will b
available free of chrge at the hearing.

to Subchapter H to read as follows: quantifiable and measurable terms and, " (2) senior Executive Service and
PART 801—BALANCED SYSTEM subject to the limitation set forth in paraypecial positions Employees in the Se-
FOR MEASURING graph 2, will be used to measure the ovefjo; Executive Service will be rated in ac-
ORGANIZATIONAL AND all performance of various operationalgrgance with the requirements of 5
INDIVIDUA L PERFORMANCE units within the IRS. In addition to im- 5 . § 4312 and employees selected to
WITHIN THE INTERNAL REVENUE ~ Plementing the requirements of the Interg) positions under 5 U.S.C. § 9503 will
SERVICE nal Revenue Service Restructuring ange evaluated pursuant to workplans, em-
Refom Act of 1998, Pub. L. No. 105—p|oyment agreements, performance
Sec. 206, 112 Stat. 685 (1998), the measureggreements or similar documents entered
801.0-1 Balanced performance measurgescribed here will, where appropriate, bgito between the Internal Revenue Ser-
ment system; in general. used in performance goals and perfofzice and the employee.
801.0-2 Balanced performance measurgnance evaluations establishétter alia, (3) General Wrkfo rceThe perfor-
ment system under Division E, National Defea#\u- mance evaluation system for all other em-

801.0-3 Customer satisfaction measureghorizatin Act for Fisca Year 1996 (the ployees will:

801.0-4 Employee satisfaction measureglinger-Cohen Act of 1996), Pub. L. No. (i) Establish one or more retention stan-

801.0-5 Business results measures  104-106,110 Stat. 186, 679 (1996); thedards for each employee related to the
Authority: 88 1201 and 1204, PUb"CGovernment Performance and ResAlit  \work of the employee and expressed in

Law No. 105-206 112 Stat. 685, 715~ of 1993, Pub. L. No. 103-62, 107 Statterms of individual performance; and

716, 722 (July 22, 1998)). 285 (1993); and the Chief Financialf®  (A) require periodic determinations of
Act of 1990, Pub. L. No. 101-576,whether each employee meets or does not
8801.0-1 Balanced performance cers w pioy
P 108 Stat. 2838 (1990). meet the employég established retention

measu ement system; in general. L .
y g (2) Limitatio -A-Quantity Measu réas standards; and

(a) In general .The regulations in this described in § 801.0-5) will not be used (B) require that action be taken, in ac-
part 801 implement the provisions of secto evaluate the performance of or to imeordance with applicable laws and regula-
tions 1201 and 1204 of the Internal Revpose or suggest production goals for anyons, with respect to employees whose
enue Service Restructuring and Reforrorganizational unit with employees whoperformance does not meet the ésta
Act of 1998 and provide rules relating toare responsible for exercising judgmertished retention standards.
the establishment by the Internal Revenusith respect to tax enforcement results (as (ii) Establish goals or objectives for in-

1999-11 I.R.B. March 15, 1999



dividual performance consistent with thevisory employee who is responsible fo(ACS) The quality review of the handling
IRS's performance planning proceduresxercising judgment with respect to taof cases involving particular taxpayers

and enforcement results (as defined imwill focus on such factors as whether IRS
(A) use such goals and objectives t@ 801.0-5). personnel devoted an appropriate amount

make performance distinctions amon% ) ) of time to a matte properly analyzed the

employees or groups of employees; and 3 801.0-3 Customer satisfaction issues presented, developed the faets r

(B) use performance assessments ag &aSU €s. garding those issues, correctly applied the
basis for granting employee awardé; a  tpe cystomer satisfaction goals and aflf*gw t?ethszl;?g:s,;:(;j |CROén plr'ggevgﬁrr]esstaitﬁ:
Justing an employ('-:‘e rate of basic pa complishments of operating units will be l?t/d’in gtimelin)(/ass ade ugc of not'&@'ic
gnd o appropnate pt_arsonnel actlonetermined on the basis of data derivegilons agnd required ,conta?:ts w):th taxpayers
n acfctc?rdance with applicable laws angom questionnaires, surveys and other (2) Tollf qree telephone sTtes qﬂa}ll '
reguiations. types of information gathering mesh i : .

imitati i . . ity review of telephone services will focus
() Limtation -{1) Mo employee of pismes. Surveys designed to measure cu% such factors I;s whether IRS personnel
the IRS may use records of tax endrc o mer satisfaction for a particular worky o ided accurate tax law and account in-
ment results (as defined in § 801'9'5) Qnit will be distributed to a statistically ¢5mation
evaluate any other employee or t0 iImpoSg,jiq sample of the taxpayers served b '

. y . . _
or suggest production quotas or goals f : : : (3) Other workunits The quality re
any e?r?ployge. a g that operating unit and will be used Qiew of other workunits will be deter-

(A) For purposes of the limitation con- o prc whether those taxpayers belieYginey according to criteria prescribed by
. . E P h | that they received courteous, timely anghe commissioner or his delegate.
tained in this paragraph (c)(4), emp Oye(grofessional treatment by the IRS Person- (¢ ouantity measuresThe quantity

has the meaning as defined in 5 U.S. . .
§ 2105(a) g bel with Whodm they dggltT_m;payer; will - measures will consist of outcome-neutral
' N, e permitted to provide Information re-production and resource data, such as the
B) For purposes of the limitation con- : ’
(®) purp quested for these purposes under contumpber of cases closed, work items com-

tained in this paragraph (c)(4), evaluatg < ihat : (LTS
; : guarantee them anonymit leted, hours expended and similar inven-
includes any process used to appraise or 'E)ory workload aF:]d stéing information

measure an employeeperformance for § 801.0-4 Employee satisfaction that does not contain information regard-
purposes of providing the following: measur es. ing the tax enforcement result reached in

(1) Any required or requested perfo . . ) . ! .
mance rating. The numerical ratings to be given oper@ny case involving particular taxpayers.

(2) A recommendation for an award@ting units within the IRS for employee () Definition -s-(1) Tax enfo rcement
covered by Chapter 45 @itle 5: 5 U.S.C. satisfaction will be determined on the €sult A tax enforcement result is the out-
§ 5384: or section 1201(a) of the Interndpasis of information derived from a quesfome pr?duged by an IRS empélpxaaex—d
Revenue Service Restructuring and Rdionnaire which will be distributed to all 8"¢!S€ 7 Ju gment recommending or de-
form Act of 1998. Pub. L. No. 105-206,employees of the operating unit; the emiermining whether or how the IRS should
112 Stat. 685, 713-716 (1998), ployees will be permitted tg provide inffor_'g;rsue enforcement of the tax law with re-

3) An assessment of an emplotvge Mation on an anonymous basis. Data front > ST
qu(al)ifications for promotion, regssyizn-these surveys will measure, among Oth%(,flgoﬁxra emglrzsinOftgit:n?gﬁtgé%negn;?g;:lts
ment or other change in duties. factors bearing upon employee satisfa ' fO||OV\%I’I arge examples of data con- |

(4) An assessment of an emplojgeli-  tion, the quality of supervision and the ad: 9 P

e . taining information regarding tax enforce-
ibili i i equacy of training and support services. . .
gibility for incentives, allowances or €quacy 9 PP ment results: number of liens filed; num-

bonuses. _ § 801.0-5 Business results measu resber of levies served; number of seizures
(5) Ranking of employees for executed; dollars assessed; dollars col-
release/recall and reductions in force. (a) In general .The business resultsjected: full pay rate; no change rate; and

(i) Employees who are responsible fomeasures will consist of numerical scoregumber of fraud referrals.
exercising judgment with respect to taxietermined under the Quality Measures (ji) Examples of data that do not con-
enforcement results (as defined imnd the Quantity Measures describethin information regarding tax enfo rce-
§ 801.0-5) in cases concerning one djelow. mentresults The following are examples
more taxpayers may be evaluated with re- (b) Quality measu resThe quality of data that do not contain information re-
spect to work done on such cases only aneasure will be determined on the basigarding tax enforcement results: number
the basis of information derived from aof a review by a specially dedicatedféta of cases closed; time per case; direct ex-
review of the work done on the taxpayewithin the IRS of a statistically valid sam-amination time/out of ffice time; cycle
cases handled by such employee. ple of work items handled by certaintime; number or percentage of overage

(iii) Performance measures based ifunctions or eganizational units deter- cases; inventory information; toll-free
whole or in part olQuantity Measu réas mined by the Commissioner or his delelevel of access; talk time; and data derived
described in § 801.0-5) will not be usedjate such as the following: from a quality review or from a review of
to evaluate the performance of or to im- (1) Examination and collection unitsan employes or a workunis work on a
pose or suggest goals for any non-supeand Automated Collection System unitsase, such as the number or percentage of
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cases in which correct examination adjus
ments were proposed or appropriate lie
determinations were made.

(iii) Records of tax enforcement result:
Records of tax enforcement resudtise
data, statistics, compilations of informa
tion or other numerical or quantitative
recordations of the tax enforcement resu
reached in one or more cases, but does
include information, including the tax en
forcement result, regarding an individue
case to the extent the information is d¢
rived from a review of an employee’s or
workunit's work on individual cases.

(e) Permitted Uses of Records of Ta
Enforcement ResultsRecords of tax en-
forcement results may be used for pu
poses such as forecasting, financial pla
ning, resource management, and tl
formulation of case selection criteria.

(f) Examples.The following examples
illustrate the rules of this section:

Example 1 In conducting a performance evalua
tion, a supervisor may take into consideration info
mation showing that the employee had failed to pr
pose an appropriate adjustment to tax liability in or
of the cases the employee examined, provided tl
information is derived from a review of the work
done on the case. All information derived from suc
a review of individual cases handled by an employe
including time expended, issues raised, and enfort
ment outcomes reached may be considered in sett
goals or evaluating the employee.

Example 2.A supervisor may not establish a goa
for proposed adjustments in a future examinatio
even though the goal was derived from analyses
previously-handled cases, because such enforcern
goals are not based upon an analysis of the new
assigned case.

Example 3 A headquarters unit may use record
of tax enforcement results to develop methodologi
and algorithms for use in selecting tax returns |
audit.

Charles O. Rossotti,
Commissioner of
Internal Revenue.

(Filed by the Office of the Federal Register on Jan
ary 4, 1999, 8:45 a.m., and published in the issue
the Federal Register for January 5, 1999, 64 F.
457)



