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Notice of Proposed Rulemaking
by Cross-Reference to
Temporary Regulations

Compromises

REG–116991–98

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing by cross-reference to temporary regu-
lations.

SUMMARY: In T.D. 8829, on page 235,
the IRS is issuing temporary regulations
relating to the compromise of tax liabili-
ties.   These regulations provide addi-
tional guidance regarding the compromise
of internal revenue taxes.  The temporary
regulations reflect changes to the law
made by the Internal Revenue Service Re-
structuring and Reform Act of 1998 and
the Taxpayer bill of Rights II. The text of
the temporary regulations also serves as
the text of these proposed regulations.

DATE: Written or electronically gener-
ated comments and requests for a public
hearing must be received by October 19,
1999.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG–116991–98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R  (REG–116991–98),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Washing-
ton, DC.  Alternatively, taxpayers may
submit comments electronically via the
Internet by selecting the “Tax Regs” op-
tion on the IRS Home Page, or by submit-
ting comments directly to the IRS Internet
site at http://www.irs.gov/prod/tax_regs/
comments.html.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations, Carol
A. Campbell, (202) 622-3620 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:

Background

Temporary regulations in T.D. 8829
amend the Procedure and Administration
Regulations (26 CFR part 301) under sec-
tion 7122 of the Internal Revenue Code.
The temporary regulations reflect the
amendment of section 7122 by section
3462 of the Internal Revenue Service Re-
structuring and Reform Act of 1998
(“RRA 1998”) Public Law, 105–206, (112
Stat. 685, 764) and by section 503(a) of
Taxpayer Bill of Rights II Public Law
104-168, (110 Stat. 1452, 1461). 

The text of the temporary regulations
also serves as the text of these proposed
regulations.  The preamble to the tempo-
rary regulations explains the regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866.  Therefore, a regulatory assess-
ment is not required.  It also has been de-
termined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because the regulation does not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805 (f) of the Inter-
nal Revenue Code, this notice of pro-
posed rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written comments (a
signed original and eight (8) copies) or
electronically generated comments that
are submitted timely to the IRS.  The IRS
generally requests any comments on the
clarity of the proposed rule and how it
may be made easier to understand.  

Section 3462 of RRA 1998 and its leg-
islative history provide for the considera-

tion of factors such as equity, hardship,
and public policy in the compromise of
tax cases, if such consideration would
promote effective tax administration.
The legislative history also states that the
IRS should use this new compromise au-
thority “to resolve longstanding cases by
forgoing penalties and interest which
have accumulated as a result of delay in
determining the taxpayerís liability.”  H.
Conf. Rep. 599, 105th Cong., 2d Sess.
289 (1998).  The text of the temporary
regulation provides the authority to com-
promise cases involving issues of equity,
hardship, and public policy, if such a
compromise would promote effective tax
administration.  The temporary regulation
provides factors to be considered and ex-
amples of cases that could be compro-
mised under this authority when collec-
tion of the full amount of the tax liability
would create economic hardship.  The
temporary regulation also provides lim-
ited examples of cases that could be com-
promised when the facts and circum-
stances presented indicate that collection
of the full tax liability would be detrimen-
tal to voluntary compliance.  The tempo-
rary regulation does not contain examples
of longstanding cases that could be com-
promised to promote effective tax admin-
istration when penalties and interest have
accumulated as the result of delay by the
Service in determining the tax liability. 

The public is specifically encouraged to
make comments or provide examples re-
garding the particular types of cases or sit-
uations in which the Secretaryís authority
to compromise should be used because:
(1) collection of the full amount of tax lia-
bility would be detrimental to voluntary
compliance or (2) IRS delay in determin-
ing the tax liability has resulted in the ac-
cumulation of significant interest and
penalties.   In formulating comments re-
garding delay in interest and penalty cases,
consideration should be given to the possi-
ble interplay between cases compromised
under this provision and the relief ac-
corded taxpayers under I.R.C. § 6404(e).

All comments will be available for
public inspection and copying.

A public hearing may be scheduled if
requested in writing by a person that



timely submits written comments.  If a
public hearing is scheduled, notice of the
date, time, and place for the hearing will
be published in theFederal Register. 

Drafting Information

The principal author of these regula-
tions is Carol A. Campbell, Office of the
Assistant Chief Counsel (General Litiga-
tion) CC:EL:GL, IRS.  However, other
personnel from the IRS and Treasury De-
partment participated in their develop-
ment.

* * * * *

Proposed Amendments to the Regulations

Accordingly, 26 CFR Part 301 is pro-
posed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1.  The authority citation for
part 301 continues to read in part as fol-
lows:

Authority: 26 U.S.C. 7805 ***
Paragraph 2.  Section 301. 7122–1 is

added to read as follows:

§ 301.7122–1 Compromises.

[The text of this proposed section is the
same as the text of § 301.7122–1T pub-
lished in T.D. 8829, on page 235.]

Charles O. Rossotti,
Commissioner of 

Internal Revenue.

(Filed by the Office of the Federal Register on July
19, 1999, 8:45 a.m., and published in the issue of the
Federal Register for July 21, 1999, 64 F.R. 39106)

Boyd Gaming Corporation v.
Commissioner

Announcement 99–77

The Service (1) acquiesces in the opin-
ion, (2) withdraws proposed training ma-
terials relating primarily to the application
of section 119 of the Internal Revenue
Code to employer-provided meals in the
hospitality industry, and (3) terminates the
settlement initiative related to this issue.

The Internal Revenue Service (Service)
announces three actions as a result of the

opinion of the United States Court of Ap-
peals for the Ninth Circuit in Boyd Gam-
ing Corporation v. Comm’r, ___ F.3d ___
(9th Cir. May 12, 1999), reversing T.C.
Memo 1997–445 T.C. Dkt. Nos. 3433–95,
3434–95 (1997). 

First, the Solicitor General has decided
not to file a petition for a writ of certiorari
with the United States Supreme Court
with respect to the Ninth Circuit’s opin-
ion. Accordingly, the Service announces
today that it acquiesces in the Ninth Cir-
cuit’s opinion in Boyd Gaming Corpora-
tion. The acquiescence will appear in
1999–32 I.R.B. (August 9, 1999), and a
copy of the Action on Decision memoran-
dum in support of that acquiescence ac-
companies this announcement.  

Second, the Service withdraws the pro-
posed training materials described in An-
nouncement 98–77, 1998–34 I.R.B. 30.
See also Announcement 98-100, 1998–46
I.R.B. 42.  These materials relate primar-
ily to the application of section 119 of the
Internal Revenue Code to meals provided
to employees in the hospitality industry.  

Finally, the Service terminates the set-
tlement initiative relating to employee
meals described in Announcement 98–78,
1998–34 I.R.B. 30.  Pending cases involv-
ing this issue will be resolved on the basis
of their particular facts in light of the
Ninth Circuit’s opinion in Boyd Gaming
Corporation and the Service’s acquies-
cence in that opinion.  

The principal author of this announce-
ment is Thomas Burger, Director, Office
of Employment Tax Administration and
Compliance (OETAC).  For further infor-
mation regarding this announcement con-
tact Mr. Burger at (202) 622-3650 (not a
toll-free call).

ACTION ON DECISION

Subject: Boyd Gaming Corporation v.
Commissioner, __F.3d__ (9th Cir. 1999),
rev’g T.C. Memo. 1997–445 T.C. Dkt.
Nos. 3433–95, 3434–95

Issue: Whether a meal furnished by the
taxpayer/employer on its business
premises to an employee is furnished for
“the convenience of the employer” within
the meaning of  that phrase in section 119
of the Internal Revenue Code. 

Discussion: Section 119 of the Internal
Revenue Code provides that an em-
ployee’s gross income does not include
the value of any meal furnished to him in
kind by or on behalf of his employer for
the convenience of the employer if the
meal is furnished on the employer’s busi-
ness premises.  Treas. Reg. § 1.119–1(a)-
(2) provides that a meal is furnished for
“the convenience of the employer” if it is
furnished for a substantial noncompen-
satory business reason of the employer.
Whether an employer-provided meal is
furnished for “the convenience of the em-
ployer” is important to the employer for
federal tax purposes because the interplay
of sections 119, 132, and 274 of the Inter-
nal Revenue Code determines whether the
employer can fully deduct the cost of the
meal.  

During the years in issue, the taxpayer
furnished free meals on its business
premises to all of its employees, most of
whom were required to stay on the tax-
payer’s business premises during their
working hours primarily because of the
particular security concerns of the casino
industry.  The taxpayer argued that, be-
cause its employees were required to re-
main on its business premises during their
working hours, the meals it provided to its
employees were provided for a substantial
noncompensatory business reason.

The Tax Court held that the taxpayer’s
stay-on-the-business-premises require-
ment did not satisfy the convenience-of-
the-employer requirement of section 119,
determining that there must be a “closer
and better documented connection be-
tween the necessities of the employer’s
business and the furnishing of free meals.” 

The Ninth Circuit reversed the Tax
Court decision.  The Ninth Circuit found
that the taxpayer’s particular security and
other business-related concerns provided
sufficient justification for its policy of re-
quiring employees to stay on the em-
ployer’s business premises to satisfy “the
convenience of the employer” test of sec-
tion 119.  Specifically, the Ninth Circuit
stated that –

Boyd was required to and did support
its closed campus policy with adequate
evidence of legitimate business rea-
sons.  While reasonable minds might
differ regarding whether a “stay-on-
the-premises” policy is necessary for
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