Part IV. Items of General Interest

Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- the marital trust) to pay administration ex-

and Notice of Public Hearing TACT: Concerning the proposed regulapenses, and the executor does so. Th
tions, Deborah Ryan (202) 622-3090jssue before the Supreme CourtHstate

Marital Deduction; Valuation of concerning submissions of comments, thef Hubertwas whether the executor’s use

Interest Passing to Surviving hearing, and/or to be placed on the buildsf the income to pay estate administration
Spouse ing access list to attend the hearingexpenses was a material limitation on the
LaNita Van Dyke (202) 622-7190 (notsurviving spouse’s right to the income
REG-114663-97 toll-free numbers). which would reduce the marital deduction
i . under 820.2056(b)-4(a).
AGENCY: Internal Revenue ServicegyppLEMENTARY INFORMATION: The issue irEstate of Huberalso in-

(IRS), Treasury. volved the estate tax charitable deduction,

and the proposed regulations relate to the
On March 18, 1997, the Supreme Couitaluation of property for both marital and
of the United States issued its decision igharitable deduction purposes. However,
SUMMARY: This document contains Commissioner v. Estate of HubeB0 for simplicity and clarity, this discussion
proposed regulations relating to the effedy.S. 93 (1997) (1997-32 1.R.B. 8), infocuses on the provisions of the estate tax
of certain administration expenses on thehich it considered the proper interpretamarital deduction.
valuation of property which qualifies for tion of §20.2056(b)—4(a) of the Estate Tax In Estate of Hubertthe Commissioner
the estate tax marital or charitable dedud?egulations. On November 24, 1997, thargued that the payment of administration
tion. The proposed regulations define edRS issued Notice 97-63 (1997-47 |.R.Bexpenses from income is, per se, a mater
tate transmission expenses and esta®® requesting comments on alternativeiél limitation on the surviving spouse’s
management expenses and provide thi@ amending §20.2056(b)—4(a) in light offight to income for purposes of
estate transmission expenses, but not ¢§e Supreme Court'&state of Hubert §20.2056(b)-4(a), and, therefore, the
tate management expenses, reduce tgecision. value of the marital bequest should be re-
value of property for marital and charita- Section 2056(b)(4) provides that, in deduced dollar for dollar by the amount of
ble deduction purposes. This documerigrmining the value of an interest in propincome used to pay administration ex-
also provides notice of a public hearingrty which passes from the decedent teenses. The Court agreed that the value
on these proposed regulations. the surviving spouse for purposes of thef the marital bequest should be reduced
marital deduction, account must be takeff the use of income to pay administration
DATES: Written comments must be reof any encumbrance on the property ogxpenses is a material limitation on the
ceived by February 16, 1999. Outlines ofiny obligation imposed on the survivingspouse’s right to income. The Court
topics to be discussed at the public heaspouse by the decedent with respect to tiieund, however, that the regulation does
ing scheduled for April 21, 1999, at 10property. Section 20.2056(b)-4(a) of theaot define material limitation and that the
a.m., must be received by March 31Estate Tax Regulations amplifies this rul€ommissioner had not argued that the use
1999. by providing that account must be takef income in this case was a material limi-
of the effect of any material limitations ontation. Thus, the Court held for the tax-
ADDRESSES: Send submissions tehe surviving spouse’s right to the incomegayer.
CC:DOM:CORP:R (REG-114663-97).,from the property. The regulation pro- In Notice 97-63 (November 24, 1997),
room 5226, Internal Revenue Servicevides, for example, that there may be the IRS requested comments on possible
POB 7604, Ben Franklin Station, Washmaterial limitation on the surviving approaches for proposed regulations in
ington, DC 20044. Submissions may bepouse’s right to the income from maritalight of the Estate of Huberdecision.
hand delivered Monday through Fridaytrust property where the income is used thlotice 97—-63 suggested three alternative
between the hours of 8 a.m. and 5 p.m. tpay administration expenses during thapproaches for determining when the use
CC:DOM:CORP:R (REG-114663-97),period between the date of the decedentd income to pay administration expenses
Courier’s Desk, Internal Revenue Serdeath and the date of distribution of theonstitutes a material limitation on the
vice, 1111 Constitution Avenue, NW,assets to the trustee. surviving spouse’s right to income. One
Washington, DC. Alternatively, taxpay- The facts inEstate of Huberaire simi- approach distinguished between adminis-
ers may submit comments electronicallyar to a common fact pattern wherein thération expenses that are properly chargec
via the Internet by selecting the “Taxdecedent's will provides for a residuaryto principal and those that are properly
Regs” option on the IRS Home Page, doequest to a marital trust which qualifiecharged to income and provided that there
by submitting comments directly to thefor the marital deduction and also prois a material limitation on the surviving
IRS Internet site at http://www.irs.ustreasvides that estate administration expenseapouse’s right to income if income is used
gov/prod/tax_regs/comments.html. Theare to be paid from the residuary estatéo pay an estate administration expense
public hearing will be held in Room 2615 Further, the will (or state law) permits thehat is properly charged to principal. A
Internal Revenue Building, 1111 Constiexecutor to use the income generated Isecond approach providedda minimis
tution Avenue, NW, Washington, DC. the residuary estate (otherwise payable &afe harbor amount of income that may be

Background
ACTION: Notice of proposed rulemak-
ing and notice of public hearing.



used to pay administration expenses wittbright line test for determining materialityform application to all estates, will be
out constituting a material limitation onin the context of the marital deduction, isimple to administer, and will reflect the
the surviving’s spouse’s right to incomeis unclear how this approach would applygconomic realities of estate administra-
A third approach provided that any chargéor charitable deduction purposes becaudmn. These same rules will also apply for
to income for the payment of administrathere is no measuring life for valuing thepurposes of the estate tax charitable de-
tion expenses constitutes a material limincome interest. duction.
tation on the spouse’s right to income. One commentator suggested that, con- Under the proposed regulations, a re-
Notice 97-63 also asked for commentsistent with the plurality opinion iEstate duction is made to the date of death value
on whether the test for materiality shoulaf Hubert,the test for materiality should beof the property interest which passes from
be based on a comparison of the relativguantitative, based upon a comparison béhe decedent to the surviving spouse (or to
amounts of the income and the expensegeen the amount of income charged wita charitable organization described in sec-
charged to the income; whether materiabdministration expenses and the total irtion 2055) for the dollar amount of any
ity should be based on projections as @fome earned during administration. Thestate transmission expenses incurred
the date of death rather than on the facggmmentator, however, considered the reluring the administration of the dece-
that develop afterwards; and whether preyuirement that projected income and exdent’'s estate and charged to the property
sent value principles should be applied. penses be presently valued to be iminterest. Such a reduction is proper be-
In response to Notice 97-63, severairactical, complex, and uncertain. Anothegause these expenses would not have bee
commentators suggested that local lawommentator considered a quantitative teiitcurred but for the decedent's death. No
should be determinative of whether an ey pe impractical. A third commentatorreduction is made for estate management
pense is a proper charge to income @ ggested that a quantitative test would réxpenses incurred with respect to the
principal. If the testamentary documenfyire a factual determination in each caseroperty and charged to the property be-
directs the executor to charge expenses i, as a result, the period of estate admigause these expenses would have been ir
income, and the charge is allowed undg&tration would be greatly prolonged. curred even if the death had not occurred.
applicable local law, then the charge to in- gecayse these tests for materiality agdowever, a reduction is made for estate
come should not be treated as a materighar to be complex and difficult to adminmanagement expenses charged to the
limitation on the spouse’s right to incomeigter the proposed regulations adopt nefarital property interest passing to the
This approach was not adopted becaugger 4 quantitative test nor a test based G#irviving spouse if the expenses were in-
statutory provisions relating 0 inCOMeyresent values of projected income angurred in connection with property pass-
and principal may vary from state to stat€, nenses. ing to someone other than the surviving
and this would result in disparate treat- Many commentators Opposed an arﬁpouse and a person other than the surviv:
ment of estates that are similarly situateBroach in which every charge to income i§1g spouse is entitled to the income from
but governed by different state law, aterial limitation on the spouse’s righthat property. Estate transmission ex-
Moreover, in states that have adopteg) income. Two commentators contendeB€nses are all estate administration ex-
some form of the Uniform Principal andy, .. adoption of this approach would efPenses that are not estate management e>
Income Act, the definitions of principal g .61y overrule the result iEstate of Penses and include expenses incurred ir
and income, and the allocation of exg, .+ collecting estate assets, paying debts, es

gtrattrel:JSI;:/CStr'lL'lmjints?;d ?'Vfiﬂ;cvemeﬁgtc;gz)roach adopted in the proposed reguld?d the decedent's property. Estate man-
: ’ Pl 9 tions, a description of which follows, and@ge€ment expenses are expenses incurre
law was thought to be too malleable t

0 . __fwo commentators suggested similar ag connection with the investment of the
prc:jte(;]t the Slc’"g'ej underlying the marital, . pes, estate assets and with their preservation
and charitable deductions.

and maintenance during the period of ad-
Several commentators agreed with thgxplanation of Provisions ministration.
de minimissafe harbor approach whereby
a certain amount of income could be used After carefully considering the com-Proposed Effective Date
to pay administration expenses withoufents, the Treasury and the Internal Rev- ,
materially limiting the surviving spouse’seénue Service have determined that a teStThese regulations are proposed_to be
right to the income. Under this approackpased on what constitutes a material |imﬁﬁecuve for estates of deced'ents dying on
the safe harbor amount is determined itation would prove too complex andOr after the date the regulations are pub-
two steps: first, the present value of thwould be administratively burdensomelished in theFederal Registeras final
surviving spouse’s income interest for lifeFor this reason, the proposed regulatiorf§gulations.
is determined using agtuarial prin'cipleﬁliminate the concept of mater_ia!ity andSpeciaI Analyses
and, second, the resulting amount is mulnstead, establish rules providing that
tiplied by a percentage, for example, ®nly administration expenses of a certain It has been determined that this notice
percent. character which are charged to the maritalf proposed rulemaking is not a signifi-
The proposed regulations do not adopiroperty will reduce the value of the prop-cant regulatory action as defined in Exec-
this approach. Although de minimis erty for marital deduction purposes. It isitive Order 12866. Therefore, a regula-
safe harbor approach would provide anticipated that these rules will have unitory assessment is not required. It also



has been determined that section 553(bhe Assistant Chief Counsel (Passadministration of the decedent’s estat
of the Administrative Procedure Act (5throughs and Special Industries). Howand paid from the principal of the prop-
U.S.C. chapter 5) does not apply to thesever, other personnel from the IRS andrty interest or the income produced b
regulations, and, because the regulatio$easury Department participated in theithe property interest. For purposes of thi

do not impose a collection of informationdevelopment. subsection, the term estate transmissi
on small entities, the Regulatory Flexibil- expenses means all estate administratic
n * * * * *

ity Act (5 U.S.C. chapter 6) does not expenses that are not estate managem
apply. Pursuant to section 7805(f) of th@roposed Amendments to the Regulatiorféxpenses (as defined in paragraph (e)(
Internal Revenue Code, this notice of pro- of this section). Estate transmission ex
posed rulemaking will be submitted to the Accordingly, 26 CFR part 20 is pro-penses include expenses incurred in tf
Chief Counsel for Advocacy of the Smallposed to be amended as follows: collection of the decedent’s assets, th
Business Administration for comment on payment of the decedent’s debts and dez

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER
Comments and Public Hearing AUGUST 16, 1954

its impact on small business. taxes, and the distribution of the dece
dent’s property to those who are entitlel
to receive it. Examples of these expens
Before these proposed regulations are Paragraph 1. The authority citation fofnclude executor commissions and attot

adopted as final regulations, considergpart 20 continues to read in part as foloey fees (except to the extent specificall

tion will be given to any written com- lows: related to investment, preservation, an
ments (a signed original and eight (8) Authority: 26 U.S.C. 7805 * * * maintenance of the assets), probate fee
copies) that are submitted timely to the Par. 2. In §20.2055-1, paragraph (d)(@XPenses incurred in construction pro
IRS. All comments will be available forjs added to read as follows: ceedings and defending against will con
public inspection and copying. tests, and appraisal fees.

A public hearing has been scheduled fd$20.2055-1 Deduction for transfers for  (2) Estate management expens€§
April 21, 1999, beginning at 10 a.m. inPublic, charitable, and religious uses; in In general. For purposes of determining

Room 2615 of the Internal Revenuedleneral. the marital deduction, the value of any de
Buildhing, 1111ConstitutiorE)A}/denue, NW,  ox % % % SUCtibrI]e grop(;rty interr]est which passe
Washington, DC. Due to building security rom the decedent to the surviving spous
procedures, visitors must enter at the 10th (d) * * * shall not be reduced by the amount of e:

Street entrance, located between Constitu- (6) For the effect of certain administratate management expenses incurred

tion and Pennsylvania Avenues, NW. Inion expenses on the valuation of transfei@nnection with the property interest dur
addition, all visitors must present photdor charitable deduction purposes, seig the administration of the decedent
identification to enter the building. Be-§20.2056(b)-4(e). The rules provided irestate and paid from the principal of th
cause of access restrictions, visitors willhat section apply for purposes of both thproperty interest or the income produce
not be admitted beyond the immediate efmarital and charitable deductions. Thi®y the property interest. For marital de
trance area more than 15 minutes befogﬁaragraph (d)(6) is effective for estates afuction purposes, the value of any de
the hearing starts. For information abouecedents dying on or after the date theskictible property interest which passe
having your name placed on the buildingegulations are published in tfi@deral from the decedent to the surviving spous

access list to attend the hearing, see “F@agisteras final regulations. shall be reduced by the amount of any e
“FOR FURTHER INFORMATION CON- Par. 3. Section 20.2056(b)-4 idate management expenses incurred
TACT” section of this preamble. amended by: connection with property that passed to
The rules of 26 CFR 601.601(a)(3) 1. Removing the last two sentences dieneficiary other than the surviving
apply to the hearing. Persons who wish tgaragraph (a). spouse if a beneficiary other than the su
present oral comments at the hearing must 5. Adding paragraph (e). viving spouse is entitled to the income
submit written comments and an outline The addition reads as follows: from the property and the expenses al
of the topics to be discussed and the time charged to the deductible property intere:
to be devoted to each topic (signed origi§20.2056(b)—4 Marital deduction; which passed to the surviving spouse
nal and eight (8) copies) by March 31yaluation of interest passing to surviving For purposes of this subsection, the ten
1999. A period of 10 minutes will be al-spouse. estate management expenses means
lotted to each person for making com- e e x penses incurred in connection with the in
ments. An agenda showing the schedul- vestment of the estate assets and wi

ing of the speakers will be prepared after () Effect of certain administration ex- their preservation and maintenance durir
the deadline for receiving outlines hagenses—(1) Estate transmission ex-the period of administration. Examples o
passed. Copies of the agenda will bgenses. For purposes of determining thethese expenses include investment ad
available free of charge at the hearing. marital deduction, the value of any desory fees, stock brokerage commission
ductible property interest which passedustodial fees, and interest.
from the decedent to the surviving spouse (i) Special rule where estate manage
The principal author of these proposeghall be reduced by the amount of estateent expenses are deducted on the fe
regulations is Deborah Ryan, Office otransmission expenses incurred during theral estate tax returnFor purposes of de-

Drafting Information



termining the marital deduction, the valuenanagement expenses are deducted on the estate
of the deductible property interest whicHeturn rather than on the estatencome tax return,

.. the marital deduction remains $3,900,000, eve
passed from the decedent to the SUI’VIVIr}Qough the federal and state estate taxes now to

spouse is-not increased as a resuIF Of_ .ﬂaﬁly $1,880,000 The marital deduction is not in-
decrease in the federal estate tax liabilityreased by the reduction in estate taxes attributat

attributable to any estate management ee-deducting the management expenses on the fe
penses that are deducted as expensestf estate tax return.

. . . Example 3 During the period of administration,
administration under section 2053 on thﬁme estate incurs estate management expenses

federal estate tax return. _ $400,000 in connection with the beque$tABC
(3) Examples The following examples Corporation stock to the decedanchild The ex-

illustrate the application of this paragraplgcutor cheges these management expenses to tl

(e) In each example the decedent WHSSidue' For purposes of determining the marital de

. uction, the value of the residue is reduced by tf
dies after 2006, makes a bequeSt of Shar%ﬁeral and state estate taxes and by the managen

of ABC C_orporation stock to the dece-expenses The management expenses reduce tt
dents child The bequest provides thatvalue of the residue because they areggthto the

the child is to receive the income from thé@roperty passing to the spouse even though they we
shares from the date of the decedsntincurred with respect to stock passing to the chil

nd the spouse is not entitled to the income from tt
death The value of the bequeathe(ﬁtock during the period of estate administration. |

shares, on the decedentiate of death, is the management expenses are deducted on the
$3,000,000 The residue of the estate igates income tax return, the marital deduction i
bequeathed to a trust which satisfies th&,011,111 ($6,000,000 minus $400,000 manage
requirements of section 2056(b)(7) agment expenses and minus $2,588,889 federal a

lified t inable int ¢ t state estate taxes). If the management expenses
qualined terminable Interest propgr deducted on the estate tax return rather than on t

The value of the residue, on the decestates income tax return, the marital deduction re
dents date of death, before the paymembains $3,a1,111, even though the federal and stat
of administration expenses and estatstate taxes now total only $2,368,88te marital

taxes, is $6,000,000. Under applicablgeduction is not increased by the reduction in esta

. . taxes attributable to deducting the management e
local law, the executor has the dlscretlorbenses on the federal estate tax return.

to pay administration expenses from the

income or principal of the residuarg-e  (4) Effective date This paragraph (e) is
tate All estate taxes are to be paid froneffective on the date these regulations a
the residue The state estate tax equalgpublished in the Federal Register as fin:
the state tax credit available under sectioregulations.

2011. The examples are as follows:
Robert EWenzel,

Example 1 During the period of administration, Deputy Commissioner of
the estate incurs estate transmission expenses of Internal Revenue
$400,000, which the executor ebes to the residue. ’

For purposes of determining the marital deductiorh:iled by the Gfice of the Federal Register on De-
the value of the residue is reduced by the federal ar&i.mber 15, 1998, 8:45 a.m., and published in tt

state estate taxes and by the estate transmission @ o of the Federal Register for December 16, 19
penses. |If the transmission expenses are deductggFR 69248) '

on the federal estate tax return, the marital deduction
is $3,500,000 ($6,000,000 minus $400,000 ¢ran
mission expenses and minus $2,100,000 federal and
state estate taxes). If the transmission expenses are
deducted on the estéeincome tax return rather
than on the estate tax return, the marital deduction is
$3,011,111 ($6,000,000 minus $400,000 transmis-
sion expenses and minus $2,588,889 federal and
state estate taxes).

Example 2 During the period of administration,
the estate incurs estate management expenses of
$400,000 in connection with the residue property
passing for the benefit of the spouskhe executor
chages these management expenses to the residue.
For purposes of determining the marital deduction,
the value of the residue is reduced by the federal and
state estate taxes but is not reduced by the estate
management expenses. If the management expenses
are deducted on the estaténcome tax return, the
marital deduction is $3,900,000 ($6,000,000 minus
$2,100,000 federal and state estate taxes). If the




