s Notice of Proposed Rulemaking mark to market election for stock of a pas

en sive foreign investment company (PFIC)
uld2assive Foreign Investment The proposed regulations interpre
s itompanies; Definition of changes made by the Taxpayer Relief Ac
Marketable Stock of 1997. The proposed regulations affec
persons holding PFIC stock that is regu

|, REG-113744-98 larly traded on certain U.S. or foreign ex

of A\GENCY: Internal Revenue Servicechanges or markets or holding stock i
2 certain PFICs comparable to U.S. regu

"~ (IRS), Treasury. . )
lated investment companies (RICs). Th
ZguéCﬂON' Notice of proposed rulemaking.Proposed regulations also reserve trea

FR ment of and request comments on makin
SUMMARY: This document contains the mark to market election for options or
proposed regulations relating to the newnarketable stock.



DATES Written comments or requests Congress recognized that the interegign corporation which is comparable to a
for a public hearing must be received bgharge rules are a substantial source &IC and which fiers for sale or has out-
May 3, 1999. complexity for PFIC shareholders andtanding any stock of which it is the issuer
that some shareholders would prefer thend which is redeemable at its net asset
ADDRESSES: Send submissions t@urrent inclusion methodforded by the value will be marketable stockThird,
CC:DOM:CORP:R (REG*13744-98), QEF election, but are unable to make theection 1296(e)(1)(C) states that, to the
room 5226, Internal Revenue Serviceglection because they cannot obtain thextent provided in regulations, any option
POB 7604, Ben Franklin Statioiash- necessary information from the PFICon stock described in section 1296(e)-
ington, DC 20044. In the alternative, sub€ongress accordingly enacted newe-se(1)(A) or (B) will constitute marketable
missions may be hand delivered Mondayion 1296 in tie Tax Refom Act of 1997  stock.
through Friday between the hours of 8o provide PFIC shareholders with an al- Section 1296(e)(2) provides that in the
a.m. and 5 p.m. to: CC:DOM:CORP:Reernative method to include incomercu case of any RIC which igfering for sale
(REG-110524-98), Courigs Desk, In- rently with respect to their interests in ar has outstanding any stock of which it is
ternal Revenue Servick] 11 Constitution PFIC by allowing PFIC shareholders tdahe issuer and which is redeemable at net
Avenue, NV, Washington, DC Alterna-  elect to mark to market PFIC stock thaasset value, all stock in a PFIC which it
tively, taxpayers may submit commentsyualifies as marketable stock. owns directly or indirectly shall be treated
electronically via the Internet by selecting |n general, a PFIC shareholder whas marketable stock for purposes of sec-
the “Tax Regs” option on the IRS Homeelects under section 1296 to mark to mation 1296. Section 1296(e)(2) further pro-
Page, or by submitting comments directljet the marketable stock of a PFIC invides that except as provided in regula-
to the IRS Internet site at: http://wwwrs. cludes in income each year an amourions, similar treatment as marketable
ustreas.gov/prod/tax_regs/comments.htmkqual to the excess, if grof the fair mar- stock shall apply in the case of any other
ket value of the PFIC stock as of the closRIC which publishes net asset valuations
FOR FLRTHER_'NFOR'\AT'ON CON-  of the taxable year over the shareholde at least annuail
TACT: Concerning the proposed regulaygjysted basis in such stack share-  The proposed regulations define mar-
tions, Robert Laudeman, (202) 622-38403|der is also generally allowed a dedudketable stock for purposes of section
concerning submissions, LaNitagon for the excess, if gnof the adjusted 1296. Specificayl the proposed regula-
VanDyke, (202) 622-7190 (not toll-free hasis of the PFIC stock over the fair martions define regularly traded and list at-
numbers). ket value as of the close of the taxabl&ibutes that a foreign exchange or market
) yea. Deductions under this rule, howeye must have in order for PFIC stock traded
SUPPLEMENARY INFORMATION: are allowable only to the extent of any nebn such an exchange or market to be eligi-

Backgound mark to market gains with respect to théle for the mark to market electioThe
stock included by the shareholder fodefinition of regularly traded and the at-
This notice contains proposed amendprior taxable years. tributes required of foreign exchanges or

ments to the Incoefax Regulations (26  Section 1296(e)(1) definemarketable markets are intended to ensure that the
CFR Part 1) regarding the taxation of U.Sstodk as including several categories oprices of PFIC shares listed on the ex-
holders of PFIC stock. stock. First, section 1296(e)(1)(A) stateshange or market represent legitimate and
Since the enactment ofetflax Reform that marketable stock includes any stockound fair market valuesThe proposed
Act of 1986, U.S. holders of PFIC stockwhich is regularly traded on (i) a nationaregulations also list the attributes that a
have been subject to two alternative setscurities exchange which is registeretbreign corporation must satisfy to be
of inclusion rules: the interest chge with the Securities and Exchange Comeomparable to a RIC, and thus for its
rules under section 1291 of the Internahission (SEC) or the national market sysstock to be marketable stocKhe attrib-
Revenue Code and the qualified electingem established pursuant to sectibbA utes are intended to ensure that the for-
fund (QEF) rules under section 1293.  of the Securities Exchaadict of 1934, eign corporation is an investment vehicle
The interest chege rules apply to or (ii) any exchange or other markesimilar in relevant respects to a U.S. mu-
shareholders of PFICs that are not QERshich the Secretary determines has rulgsal fund and that its representations of
or for which a QEF election is unavai adequate to carry out the purposes of theet asset value represent a legitimate fair
able. Under the interest chge rules, the PFIC provisions With respect to (ii) market value.
PFIC shareholders pay tax and an intereabove, the conference report specifies that . L
charge that is attributable to the value ofPFIC stock is considered marketable if iExPlanation of Povisions
deferral on reqe:-ipt of certain distributionds regularly traded on any exchange ORegularlyTraded
and on disposition of the PFIC stock. Bymarket that the Secretary ofetfireasury
contrast, PFIC shareholders who make determines has rules ffigcient to ensure  Under the proposed regulations, the
QEF election include currently in grosshat the market price represents a legitclass of PFIC stock held by the skar
income their respective shares of thenate and sound fair market value.” H.Rholder must be traded, other thamde
PFIC’s total earnings, with a separat€onf. Rep. No. 2014, 105th Cong., lsiinimis quantities, on at least 15 days
election to defer payment of tax, subjecBess. 625 (1997). Second, sectioduring each calendar quarteThe pro-
to an interest chaye, on income not cur-1296(e)(1)(B) states that, to the extenjosed regulations also include an anti-
rently received. provided in regulations, stock in any for-abuse rule to prevent persons from manip-
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ulating the number of trades in order tdions and described bekp with respect to ally. This requirement approximates the
meet this test. the class of shares held by the electingquirements imposed on U.S. mutual
taxpaye. These conditions are intendedunds by the SEC and is intended te e
to describe PFICs that are comparable ®ure that shareholders and prospective
The proposed regulations require that Y.S. RICs in- relevant respects and to irrpurchasgrs have regulqr access to.financial
foreign exchange or market be regulateB'ement the intent of the statute by ensurnformaﬂon for the foreign corporatlon.
or supervised by a governmental authorit&pg that_the net asset ve_ll_uatlons of such F|fth,' the foreign corporatlon.must be
of the country in which the market is lo-cOmMPanies represent legitimate and s.oumﬂjperwsed or regul_ated as an investment
cated This requirement will help to en- fair market values for the companiescompany by a foreign government or an
sure that the prices of the stock listed bytPc- agency or instrumentality thereofThis
the exchange are legitimate and sound fair Flr_st, the class of stock held by arcondition is |r_1tended to approximate the
market values. Because the degree Ig}ectlng shareholder must be held by on8ECs regulation of U.S. RICs while tak-
governmental regulation or supervisio undred or more unrelated shareholder'mg_into account th_e variety of regulatory
for each foreign exchange or market maThe relationships set_forth in SeCtlorreg|mes used by_ﬁﬁarent gove!'nments,
vary by exchange or market or couptr 67(b) are used to define reIated_shgre— Sixth, the fqre|gn cor.p.oratlon may not
the proposed regulations also list addii®/ders that are excluded from satisfyiniave any senior securities authorized or
tional characteristics that the foreign extS t€st This condition is consistent with outstanding, including any debt other than
change or market must have for stock that€ requirements for RICs under sectiode minims amounts This requirement is
is regularly traded on the exchange o 1(a).and §1.851-1 of the income taximilar to the requirement imposed on
market to be considered marketable stodgdulations. _ U.S. RICs by the SEC. _
for purposes of section 1296. Second, the applicable class of shares Finally, the foreign corporation must
First, the exchange must have trading the foreign corporation must be regumeet the PFIC income and asset tests in
volume, listing, financial disclosure and rly available for purchase by the generajections 1297(a)(1) and (2) with the requi-
blic at its net asset value in initialsite percentages increased from 75 percent

. . u
other requirements, designed to prever%
fraud, perfect the mechanism of a free an?{nounts not greater than $10,000 (U.Sje 90 percent and from 50 percent to 90

open market, and protect investors. sea'e IRS ad Treasury Department invite percent respectivgl This condition is in-

section 6 of the Securities Exchargt comments on whether $10,000 is the apended to approximate the characteristic of
of 1934, 15 U.S.C. 78fThere must be ProPriate ceiling to ensure that the shareg.s. RICs as passive investment vehicles.

actual enforcement of these requiremeng the company will be widely available The proposed regulations also include

by the exchange and government of the the general publicThe IRS ad Trea- an anti-abuse rule to prevent a foreign

; . . sSury Department also invite comments o i i i -
country in which the exchange is located>-" <P Gorporation from improperly manipulat

Second, the rules of the exchange mu\révéhitlgtei(r)nasngh%ﬁ?deglmr\}vatsrfgrnedsltgnj ]}:rﬁwg its net asset valuations to reduce the
ensure active trading of listed stocks. g U.S. tax under section 1296 of one or

Finally, the IRS ad Treasury Depart- eign corporation to be purchased afore shareholders of the corporation.

ment invite comments on whether PFICEimourlts dierent from their net asset ;
Value, such as for a price that includes @ptions on Marketable Stock

stock that is regularly traded on any Othe§ales load Additional comments are re-

type of exchange or market, such as at?uested about whether the regulations The proposed regulations reserve the
ove-the-counter market, should be CONZhould cover foreign corporations thaparagraph for defining how and when op-
sidered marketable stockAdditional otherwise qualify but are closed to neV\;ions on marketable stock, as defined by
comments are requested about what fei vestors these regulations, will be eligible for
tures those exchanges or markets shouf&lThird t-he proposed regulations requirépark to market treatmentThe IRS and
have to ensure that the stock prices quot Lt quo,tations for the class of shares of the€asury Department invite comments re-
on such markets are legitimate and sou reign corporation be determined ané;arding the conditions under which the
fair market values. regulations should define options on mar-

?table stock to be marketable stock.

Exchange or Other Market

published on a daily basis in a widely
Stock in Certain PFICs available medium, such as a newspaper K
general circulation This requirement ap- gpecial Rules for RICs
The proposed regulations provide thaproximates the practice of U.S. RICs and is

stock in certain PFICs will @marketable intended to ensure that shareholders andThe proposed regulations clarify that
stok if the PFIC is a corporation de-prospective purchasers have regular accegigares in a PFIC that are owned directly or
scribed in section 1296(e)(1)(B) (foreignto publicly available price information. indirectly by a U.S. RIC, which igfering
corporations comparable to RICs) and if Fourth, financial statements of the forfor sale or has outstanding any stock of
the PFIC dfers for sale or has outstandingign corporation prepared by independenthich it is the issuer and which is re-
stock of which it is the issuer and which isauditors that include balance sheets (statdeemable at net asset value, shall be
redeemable at its net asset valbePFIC ments of assets, liabilities, and net assetisated as marketable stock for purposes of
will be a corporation described in sectiorand statements of income and expensesgction 1296 The IRS ad Treasury De-
1296(e)(1)(B) if the PFIC satisfies themust be prepared and made available fzartment invite comments regarding situa-
conditions listed in the proposed regulathe public no less frequently than ann tions where PFIC stock held by other U.S.
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RICs that publish asset valuations at leagtssociate Chief Counsel (International)ducted to meet the requirement of para-
annually should not be treated as maHoweve, other personnel from the IRSgraph (b)(1) of this section.
ketable stock for purposes of section 129@nd Treasury Department participated in (c) Qualified exchange or other

b d Effective D their development. market—(1) General rule For purposes
ropose ective Date of paragraph (a)(1) of this section, the
* * * * * .
The regulations are proposed to be ap- term qualified exchange or other market

plicable for shareholders whose taxablErOPOS& Amendments to the Regulationsmeans, for any taxable year—

years end on or after the date these regula (i) A national securities exchange
tions are published as final regulations i which is reglstered_wn_h the Securme_s and
the Federal Registe. In addition, it is Exchange Commission or the national

“Accordingl, 26 CFR part 1 is pro-
r[~Sosed to be amended as follows:

proposed that shareholders may elect ART 1—INCOMETAXES market system established pursuant to
apply these regulations to taxable years section11A of the Securities Exchange
beginning after December 31, 1997. Paragraph 1 The authority citation for Act of 1934 (15 U.S.C. 78f); or
, part 1 is amended by adding an entry in (ji) Aforeign securities exchange that is
SpeCIaI Analyses numerical order to read as follows: regu|ated or Supervised by a governmen-
1 . * % % . . .

It has been determined that this notice of @ZLT%Tyi 12269;’(';% TBO5 " g 2 2uthority of the country in which the
proposed rulemaking is not a significan : [ Fharket is located and which has the fol-
regulatory action as defined in EO 1286 26 U.S.C. 129§(e). i lowing characteristics—

Therefore, a regulatory assessment is not”&- 2: Section 1.1296(€)-1 is added t0 (A) The exchange has trading volume,
required. It also has been determined th&gad as follows: listing, financial disclosure, and other re-
section 553(b) of thAdministrative Pro- g1 1296(e)—1 Definition of marketable quirements designed to prevent fraudulent
cedue Act (5 U.S.C. chapter 5) does nok,ck. and mqmpulaﬁuve acts and practices, to re-
apply to these regulations, and, because the move impediments to and perfect the

regulations do not impose a requirement (a) General rule For purposes of sec-mechanism of a free and open market,
for the collection of information on smalltion 1296, the ternmarketable stock and to protect investors; and the laws of
entities, the Regulatory FlexibijitAct (5 means— the country in which the exchange is lo-
U.S.C. chapter 6) does not appPursuant (1) Passive foreign investment comcated and the rules of the exchange ensure
to section 7805(f) of the Internal Revenu@any (PFIC) stock that is regularly tradedthat such requirements are actuallp-e
Code, this notice of proposed rulemakings defined in paragraph (b) of this sectioriprced; and
will be submitted to the Chief Counsel foron a qualified exchange or other market, (B) The rules of the exchange ensure
Advocacy of the Small Busis#sdminis-  as defined in paragraph (c) of this sectiorgctive trading of listed stocks.
tration for comment on its impact on small (2) Stock in certain PFICs, as described (2) Exchange with multiple tiers. If an
business. in paragraph (d) of this section; and exchange in a foreign country has more
(3) Options on stock that is described ithan one tier or market level on which
paragraph (a)(1) or (2) of this section, tstock may be separately listed or traded,
the extent provided in paragraph (e) ogach such tier shall be treated as a sepa-
Before these proposed regulations ardis section. rate exchange.
adopted as final regulations, consider (b) Regularly traded—(1) General (d) Stock in certain PFIGs-(1) Gen-
tion will be given to any written com- rule. For purposes of paragraph (a)(1) oéral rule. Except as provided in para-
ments (a signed original and eight (8}his section, a class of stock that is tradegraph (d)(2) of this section, a foreign cor-
copies) that are submitted timely to then one or more qualified exchanges oporation will be a corporation described
IRS The IRS ad Treasury Department other markets, as defined in paragraph () section 1296(e)(1)(B), and paragraph
request comments on the clarity of thef this section, is considered to be regua)(2) of this section, if the foreign corpo-
proposed rules and how they can be mad&ly traded on such exchanges or marketation dffers for sale or has outstanding
easier to understandAll comments will for any calendar year during which suctstock of which it is the issuer and which is
be available for public inspection andclass of stock is traded, other thamdie redeemable at its net asset value and if the
copying Apublic hearing may be sched-minimis quantities, on at least 15 daygoreign corporation satisfies the following
uled if requested by any person thaduring each calendar quante conditions with respect to the class of
timely submits comments. If a public (2) Anti-abuse rule Trades that have shares held by the electing taxpayer—
hearing is scheduled, notice of the dat@s one of their principal purposes the (i) The foreign corporation has one
time, and place for the hearing will bemeeting of the trading requirement ohundred or more shareholders witle-r
published in thé-ederal Registe. paragraph (b)(1) of this section shall bepect to the class, other than shareholders
disregarded. Furthe a class of stockwho are related under section 267(b);
shall not be treated as meeting the trading (ii) The class of shares of the foreign
The principal author of these regul requirement of paragraph (b)(1) of thiorporation is readily available for pu
tions is Robert Laudeman,ffi@e of the section if there is a pattern of trades corehase by the general public at its net asset

Comments and Requests for a Public
Hearing

Drafting Information
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value by new investors in initial amountgo shareholders whose taxable year en
not greater than $10,000 (U.S.); on or after the date these regulations a
(i) Quotations for the class of sharegublished as final regulations inéked-
of the foreign corporation are determineeral Registe for stock in a foreign corpo-
and published on a daily basis in aation whose taxable year ends with c
widely-available medium, such as awithin the shareholdés taxable yea In
newspaper of general circulation; addition, shareholders may elect to app
(iv) No less frequently than annuall these regulations to any taxable year b
independent auditors must prepare finarginning after December 31, 1997, fo
cial statements of the foreign corporatiorstock in a foreign corporation whose tax
that include balance sheets (statements alfle year ends with or within the share
assets, liabilities, and net assets) antlde’s taxable yea
statements of income and expenses, and

those statements must be made available Robert EWenzel,
to the public; Deputy Commissioner of
(v) The foreign corporation is super- Internal Revenue.

vised or regulated as an investment com-

anv by a foreign government or aAFiIEd by the dfice of the Federal Register on Feb-
pany Dby gng ruary 1, 1999, 8:45 a.m., and published in the issi

agency or instrumentality thereof; of the Federal Register for February 2, 1999 F6R.
(vi) The foreign corporation has no seso012)

nior securities authorized or outstanding,
including any debt other tham de min-
imisamounts;

(vii) Ninety percent or more of the
gross income of the foreign corporation
for its taxable year is passive income, as
defined in section 1297(a)(1) and the reg-
ulations thereunder; and

(viii) The average percentage of assets
held by the foreign corporation during its
taxable year which produce passive in-
come or which are held for the production
of passive income, as defined in section
1297(a)(2) and the regulations thereunde
is at least 90 percent.

(2) Anti-abuse rule If a foreign corpo-
ration undertakes any action with a princi-
pal purpose of manipulating the net asset
value of a class of its shares in order to re-
duce the United States tax under section
1296 of one or more of its shareholders,
the class of shares will not qualify as mar-
ketable stock for purposes of paragraph
(d)(2) of this section.

(e) [Reserved]

(f) Special rules foregulated invest-
ment companies (RICs)(1) General
rule. In the case of any RIC which is of-
fering for sale or has outstanding any
stock of which it is the issuer and which is
redeemable at net asset value, its stock in
any passive foreign investment company
which it owns directly or indiregl) as de-
fined in sections 958(a)(1) and (2), shall
be treated as marketable stock owned by
that RIC for purposes of section 1296.

(2) [Reserved]

(g) Effective date This section applies




