
the redetermined qualified expenses and
the relevant facts and circumstances of
the prior taxable year, such as modified
adjusted gross income (redetermined
credit).  Any redetermination of the tax li-
ability for the prior taxable year (by audit
or amended return) will be taken into ac-
count in computing the redetermined
credit.

(4) Excludable educational assista
r eceived in a subsequent taxable year
t reated as a refund.If, in a taxable year,
any excludable educational assistance
(described in paragraph (c)(1) of this sec-
tion) is received for the qualified tuition
and related expenses paid during a prior
taxable year (or attributable to enrollment
at an eligible educational institution dur-
ing a prior taxable year), the educational
assistance is treated as a refund of quali-
fied tuition and related expenses for pur-
poses of paragraphs (f)(2) and (3) of this
section.  If a taxpayer (or the taxpayer’s
spouse or a claimed dependent) receives
any excludable educational assistance be-
fore the taxpayer files a federal income
tax return for the prior taxable year, the
amount of the qualified tuition and related
expenses for the prior taxable year is re-
duced by the amount of the excludable
educational assistance as provided in
paragraph (f)(2) of this section.  If a tax-
payer (or the taxpayer ’s spouse or a
claimed dependent) receives excludable
educational assistance after the taxpayer
has filed a federal income tax return for
the prior taxable year, any education
credit claimed for the prior taxable year is
subject to recapture as provided in para-
graph (f)(3) of this section.

(5) Examples .The following examples
illustrate the rules of this paragraph (f).
In each example, assume that all the re-
quirements to claim an education credit
are met.  The examples are as follows: 

Example 1 . In January 1998, Student A, a full-
time freshman  at University X, pays $2,000 for
qualified tuition and related expenses for a 16-hour
work load for the 1998 Spring semester.  Prior to be-
ginning classes, Student A withdraws from 6 course
hours.  On February 15, 1998, Student A receives an
$800 refund from University X.  In September 1998,
Student A pays University  X $1,000 to enroll half-
time for the 1998 Fall semester.  Prior to beginning
classes, Student A withdraws from a 2-hour course,
and she receives a $200 refund in October 1998.
Student A computes the amount of qualified tuition
and related expenses she may claim for 1998 by: 

(i) Adding all qualified expenses paid during the
taxable year ($2,000 + 1,000 = $3,000);
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SUMMARY:  This document contains
proposed Income Tax Regulations relat-
ing to the allocation of loss recognized on
the disposition of stock and other personal
property.  The loss allocation regulations
primarily will affect taxpayers that claim
the foreign tax credit and that incur losses
with respect to personal property and are
necessary to modify existing guidance.
Prior proposed regulations are withdrawn.
This document also provides notice of 
a public hearing on these proposed 
regulations.

DATES: Written comments must be re-
ceived by May 5, 1999.  Outlines of oral
comments to be discussed at the public
hearing scheduled for May 26, 1999, must
be received by May 5, 1999.

ADDRESSES:  Send submissions to
CC:DOM:CORP:R (REG–106905–98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC  20044.   Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG–106905–98),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the Internet by selecting the “Tax  Regs”
option on the IRS Home Page, or by sub-
mitting comments directly to the IRS In-
ternet site at http://www.irs.ustreas. gov/
prod/tax_regs/comments.html.  The pub-
lic hearing will be held in room 2615, In-
ternal Revenue Building, 1111 Constitu-
tion Avenue, NW, Washington, DC. FOR
FURTHER INFORMATION CONTACT:
Concerning the regulations in general,
Seth B. Goldstein of the Office of Associ-
ate Chief Counsel (International), (202)
622-3810; concerning submissions of
comments, the hearing, and/or to be
placed on the building access list to attend
the hearing, Michael Slaughter, (202)
622-7190 (not toll-free numbers).
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SUPPLEMENTARY INFORMATION:

Backg round

Temporary regulations published in
T.D. 8805, 1999–5 I.R.B. 14, provide
guidance concerning the allocation of loss
with respect to personal property.  The text
of those temporary regulations also serves
as the text of these proposed regulations.
The preamble to the temporary regulations
explains the proposed regulations.  Pro-
posed §1.865–1, published on July 8, 1996
(REG–209750–95 [formerly INTL–4– 95,
1996–2 C.B. 484], 61 F.R. 35696), is with-
drawn. 

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in Exec-
utive Order 12866.  Therefore, a regula-
tory impact analysis is not required.  

An initial regulatory flexibility analysis
has been prepared for this notice of pro-
posed rulemaking under 5 U.S.C. 
§ 603.  A summary of the analysis is set
forth below under the heading ‘Summary
of Initial Regulatory Flexibility Analysis.’
Pursuant to section 7805(f) of the Internal
Revenue Code, this notice of proposed
rulemaking will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small businesses.

Summary of Initial Regulatory Flexibility
Analysis

These proposed regulations under sec-
tions 861 and 865 of the Internal Revenue
Code address the allocation of loss with
respect to personal property and are nec-
essary for the proper computation of the
foreign tax credit limitation under section
904 of the Internal Revenue Code.  These
regulations are promulgated under sec-
tions 861, 865(j)(1) and 7805 of the Inter-
nal Revenue Code.  If adopted, these pro-
posed regulations will affect small entities
such as small businesses but not other
small entities such as government or tax
exempt organizations, which do not pay
taxes.  The IRS and Treasury Department
are not aware of any federal rules that du-
plicate, overlap or conflict with these reg-
ulations.  None of the significant alterna-
tives considered in drafting these
regulations would have significantly al-

tered the economic impact of these regu-
lations on small entities.  There are no al-
ternative rules that are less burdensome to
small entities but that accomplish the pur-
pose of the statute.  The IRS and Treasury
Department request comments from small
entities concerning this analysis.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written com-
ments that are submitted timely to the IRS
(a signed original and eight (8) copies).
In particular, the IRS requests comments
on the clarity of the proposed regulations
and how they may be made easier to un-
derstand.  All comments will be available
for public inspection and copying.

A public hearing has been scheduled for
May 26, 1999, beginning at 10 a.m. in
room 2615 of the Internal Revenue Build-
ing, 1111 Constitution Avenue, NW,
Washington, DC.  Due to building security
procedures, visitors must enter at the 10th
Street entrance, located between Constitu-
tion and Pennsylvania Avenues, NW.  In
addition, all visitors must present photo
identification to enter the building.  Be-
cause of access restrictions, visitors will
not be admitted beyond the immediate en-
trance area more than 15 minutes before
the hearing starts.   For information about
having your name placed on the building
access list to attend the hearing, see the
“FOR FURTHER INFORMATION CON-
TACT” section of this preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.  Persons who wish to
present oral comments at the hearing must
submit written comments and an outline
of the topics to be discussed and the time
to be devoted to each topic (signed origi-
nal and eight (8) copies) by May 5, 1999.
A period of 10 minutes will be allotted to
each person for making comments.  An
agenda showing the scheduling of the
speakers will be prepared after the dead-
line for receiving outlines has passed.
Copies of the agenda will be available
free of charge at the hearing.

Drafting Information

The principal author of these regula-
tions is Seth B. Goldstein, of the Office of
the Associate Chief Counsel (Interna-
tional), IRS.  However, other personnel

from the IRS and Treasury Department
participated in their development.

* * * * *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1.   The authority citation for
part 1 is amended by adding an entry in
numerical order to read as follows:

Authority:  26 U.S.C. 7805 * * *
Section 1.865–1 also issued under 26
U.S.C. 865. * * *

Par. 2.  Section 1.861–8 is amended by
revising paragraph (e)(8) to read as fol-
lows:

§1.861–8  Computation of taxable
income f rom sources within the United
States and f rom other sources and
activities.

*  *  *  *  *

(e) * * *
(8) [The text of this proposed para-

graph (e)(8) is the same as the text of
§1.861–8T(e)(8) published in T.D. 8805.]

*  *  *  *  *   

Par. 3.  Section 1.865–1 is added imme-
diately following §1.864–8T, to read as
follows:
§1.865–1  Loss with respect to personal
p r operty other than stock .[The text of
this proposed §1.865–1 is the same as the
text of §1.865–1T published in T.D.
8805.]

Par. 4.  Section 1.865–2 is amended by
adding paragraphs (b)(4)(ii i) and
(b)(4)(iv) Example 3through Example 6
to read as follows:

§1.865–2  Loss with respect to stock.

*  *  *  *  *

(b) * * *
(4) * * *
(iii) [The text of this proposed para-

graph (b)(4)(iii) is the same as the text of
§1.865–2T(b)(4)(iii) published in T.D.
8805.]

(iv) * * *
Example 3through Example 6[The text

of this proposed paragraph (b)(4)(iv) Ex-
ample 3through Example 6is the same as
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the text of §1.865–2T(b)(4)(iv) Example 3
through Example 6 published in T.D.
8805.]

*  *  *  *  *

Robert E. Wenzel,
Deputy Commissioner of 

Internal Revenue.

(Filed by the Office of the Federal Register on Janu-
ary 8, 1999, 8:45 a.m., and published in the issue of
the Federal Register for January 11, 1999, 64 F.R.
1571)
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AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY:  This document contains
proposed regulations that provide that
substantively separate and independent
shares of different beneficiaries are to be
treated as separate estates for purposes of
computing the distributable net income.
These proposed regulations also provide
that a surviving spouse’s statutory elec-
tive share of a decedent’s estate is a sepa-
rate share.  Further, a revocable trust that
elects to be treated as part of a decedent’s
estate is a separate share.  Section 1307 of
the Taxpayer Relief Act of 1997 amended
section 663 of the Internal Revenue Code
by extending the separate share rules to
estates.  These proposed regulations affect
estates of decedents.  This document also
provides notice of a public hearing on
these proposed regulations.

DATES:  Written and electronic comments
must be received by April 6, 1999.  Out-
lines of topics to be discussed at the public
hearing scheduled for April 22, 1999, at 10
a.m. must be received by April 1, 1999.

ADDRESSES:  Send submissions to:
CC:DOM:CORP:R (REG–114841–98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-

ington, DC  20044.  Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG–114841–98),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the internet by selecting the “Tax Regs”
option on the IRS Home Page, or by sub-
mitting comments directly to the IRS in-
ternet site at http://www.irs.ustreas.gov/
prod/tax_regs/comments.html.  The pub-
lic hearing will be held in room 2615, In-
ternal Revenue Building, 1111 Constitu-
tion Avenue, NW, Washington, DC.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations, Laura
Howell, (202) 622-3060; concerning sub-
missions of comments, the hearing,
and/or to be placed on the building access
list to attend the hearing, Michael L.
Slaughter, Jr., (202) 622-7190 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:

Background

Prior to amendment by Section 1307 of
the Taxpayer Relief Act of 1997, Public
Law 105–34, August 5, 1997, (TRA
1997), section 663(c) of the Internal Rev-
enue Code (Code) provided that, for the
purpose of determining the amount of dis-
tributable net income in the application of
sections 661 and 662, in the case of a sin-
gle trust having more than one benefi-
ciary, substantially separate and indepen-
dent shares of different beneficiaries (or
classes of beneficiaries) of the trust shall
be treated as separate trusts.  The applica-
tion of the separate share rule is manda-
tory where separate shares exist.  Section
1.663(c)–1(d) and H.R. Conf. Rep. No.
2014, 105th Cong. 1st Sess. 712–13 and
fn. 18. 

Section 1307 of TRA 1997 amended
section 663(c) of the Code by extending
the separate share rule to estates.  Prior to
this amendment, a distribution to an estate
beneficiary in the ordinary course of ad-
ministration often resulted in the benefi-
ciary being taxed on a disproportionate
share of the estate’s income.  The exten-
sion of the separate share rule to estates
promotes fairness by more rationally allo-

cating the income of the estate among the
estate and its beneficiaries thereby reduc-
ing the distortion that may occur when a
disproportionate distribution of estate as-
sets is made to one or more estate benefi-
ciaries in a year when an estate has dis-
tributable net income.  Under the separate
share rule, a beneficiary is taxed only on
the amount of income that belongs to that
beneficiary’s separate share.  

In addition, section 1305 of TRA 1997
added section 645 to the Code (originally
enacted as section 646 and redesignated
as section 645 by the Internal Revenue
Service Restructuring and Reform Act of
1998).  Under section 645, both the ex-
ecutor (if any) of an estate and the trustee
of a qualified revocable trust may elect to
treat the revocable trust as part of the
decedent’s probate estate for income tax
purposes.  The legislative history for sec-
tion 1305 provides that the separate share
rule applicable to estates will apply when
a qualified revocable trust elects to be
treated as part of the decedent’s estate.  

Explanation of Provisions

The proposed regulations conform the
current regulations to the statutory
changes.  In addition, the proposed regu-
lations address two specific matters in-
volving separate share treatment of inter-
ests in estates: the treatment of the
spousal elective share and the treatment
of an electing revocable trust under sec-
tion 645 of the Code. 

General Separate Share Rule

If an estate has multiple beneficiaries,
substantially separate and independent
shares of different beneficiaries (or
classes of beneficiaries) are to be treated
as separate estates only for purposes of
computing distributable net income.
There are separate shares in an estate
when the governing instrument of the es-
tate and applicable local law create sepa-
rate economic interests in one beneficiary
or class of beneficiaries such that the eco-
nomic interests of those beneficiaries
(e.g., rights to income or gains from spec-
ified items of property) are not affected
by the economic interests accruing to an-
other separate beneficiary or class of ben-
eficiaries.  Thus, there are separate shares
in an estate when a beneficiary or class of
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