Part IV. Items of General Interest
Notice of Proposed Rulemaking ternet site at http://ww.irs.ustreas.gov/ chase of service to provide information.

and Notice of Public Hearing prod/tax_regs/comments. htmThe pub-  The collection of information in this
lic hearing will be held in room 2615, In-proposed regulation is in §1.1502-9(c)-
Consolidated Returns — ternal Revenue Buildingl111 Constitu- (2)(iv). This information is required to
Consolidated Overall Foreign tion Avenue, NV, Washington, DC. help the Internal Revenue Service moni-
Losses and Separate Limitation tor compliance with the provisions of the
Losses FOR FIRTHER INFORMATION CON-  hroposed regulations and to ensure that

TACT: Concerning the regulations in géntaxpayers use consistent asset valuations
REG-106902-98 eral Trina Dang of the @ice dof Associ- applying the proposed regulations.

_ __ate Chief Counsel (International), (202)rhis information will be used for tax ad-
AGENCY: Internal Revenue Serviceg22-3850; concerning submissions ofyinistration purposes The collection of

(IRS), Treasuy. comments, the hearing, and/or to bgormation is mandatgr The likely re-

. placed on the building access list to atte ; :
ACTION: Notice of proposed rulemak- hearing, LaNitVan Dyke, (202) 622_”4500ndents are business or otherdmfit

ing; notice of proposed rulemaking b institutions.
crgss—referenceptoptemporary regulagt]ionys7;180 (not toll-free numbers). Estimated total annual reporting burden:
and notice of public hearing SUPPLEMENARY INFORMATION; 2000 hours.

Estimated average annual burden per re-
SUMMARY: This document contains Paperwork ReductivAct spondent: 1.5 hours.
proposed consolidated return regulations Estimated number of respondents: 2,000.

relating to the treatment of overall foreign 1 h€ collection of information con- Estimated annual frequency of responses:
losses and separate limitation losses in tfi@ined in this notice of proposed rulemakp occasion.

computation of the foreign tax credit limi-iN9 has been submitted to théfie of  Ap agency may not conduct or sponso
tation The proposed rules are necessafyfanagement and Budget for review in acang a person is not required to respond to,
to modify existing guidance with respectordance with the Paperwork Reduction cojlection of information unless it i

to overall foreign losses and to provide*Ct Of 1995 (44 U.S.C. 3507(d)). COom-yjavs a valid control number assigned by
guidance with respect to separate limita€Nts on the collection of information,e ffice of Management and Budget.
tion losses These proposed regulationsShould be sent to theffice of Manage-  gqoks or records relating to a collec-
affect consolidated groups that comput§'€nt and BudgetAttn: Desk Gficer for jon of information must be retained so
the foreign tax credit limitation or thatthe Department of #ifreasuy, Office of |, 4 their contents may become mater-
dispose of property used in a foreign tradé'formation and RegulatgrAffairs, 5 i, the administration of any internal
or business This document also provides\Vashington, DC 20503, with copies 19 enye 1@, General, tax returns and
notice of a public hearing on thesepr the Intemal Revenue ServiceAttn: IRS ., o1 information are confidential, as

osed requlations. Reports Clearance OfficeOP:FS:P, required by 26 U.S.C. 6103.
P g Washington, DC 20224. Comments on q y

DATES Written comments must be re-the collection of information should be reBackgound

ceived by February 10, 1999. Outlines of€ived by March 1, 1999. Comments are _ _
oral comments to be discussed at the pubPecifically requested concerning: This document contains proposed con-

IiC hearing SChedu|ed for 10 a.m. on FebWhether the proposed collection of inforsolidated return regu|ati0ns Under Section
ruary 17, 1999, must be received by Jantiation is necessary for the proper perfot502 of the Intemal Revenue Codehe

ary 27, 1999. mance of the Internal Revenue Servicdegulations provide guidance concerning
including whether the information will the application of the overall foreign loss
ADDRESSES: Send submissions tdave practical utility; (OFL) and separate limitation loss (SLL)

CC:DOM:CORP:R (REG-106902-98),The accuracy of the estimated burden agles of section 904(f) in the context of a
room 5226, Internal Revenue Servicesociated with the proposed collection ofonsolidated group.

POB 7604, Ben Franklin StatioWyash- information (see below); On January 12, 1998, the IRSddfrea-
ington, DC 20044. Submissions may below the qualiy, utility, and clarity of the sury published in thé&ederal Register
hand delivered Monday through Fridayinformation to be collected may be en{T.D. 8751, 63 FR 1740, 1998-10 I.R.B.
between the hours of 8 a.m. and 5 p.m. thanced; 23) temporary regulations modifying the
CC:DOM:CORP:R (REG-106902-98),How the burden of complying with therules governing the absorption of certain
Courig’s Desk, Internal Revenue Serproposed collection of information maytax attributes, including QFaccounts
vice, 1111 Constitutio Avenue, NW, be minimized, including through the ap-and foreign tax credit carryovers and car-
Washington, DC Alternatively, taxpayers plication of automated collection tec rybacks The temporary regulations elim-
may submit comments electronically vianiques or other forms of information techinated the limitation on OFrecapture
the Internet by selecting th8dx Regs” nology; and and foreign tax credit utilization with re-
option on the IRS Home Page, or by sulEstimates of capital or start-up costs anspect to separate return limitation years
mitting comments directly to the IRS In-costs of operation, maintenance, and pu¢(SRLYs). As explained in the preamble to
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those temporary regulations, one reasdions were borrowing in ways designed tdéeft the group, R would take the entire
for the repeal of the S limitation for inappropriately minimize the amount ofconsolidated OE account with it The

the foreign tax credit attributes was thénterest expense allocated against foreigigroup, howeve would retain the foreign
conceptual and practical fdiculty of source income, thus inflating the amounassets and the @QFaccount might never
measuring a membs contribution to a of foreign-source income that could bebe recaptured.

grougs ability to absorb these attributesheltered from U.S. tax by foreign tax As described in more detail belpthe

in light of foreign tax credit provisions credits. In the case of affiiated group, proposed regulations do not apply the no-
that allocate interest expense and certafpongress was concerned that interest etional account approach, but instead ap-
other expenses (and intercompany interegense allocation could be manipulated bgortion accounts to a departing member
income) of a member based upon the eflacing the borrowing function in groupbased upon the memiie share of the
tire groups assets or activitiesThe pre- members with no foreign assets, while digrougs foreign assets that produce for-
amble to those regulations noted thaterting available equity in the group toeign-source income that would be subject
these expense allocation provisions alg®embers with substantial foreign asset$o recapture The new approach does not
create similar problems with respect tecongress therefore enacted sectioattempt to measure a memlse‘contribu-

the notional account method of apportion864(e), which requires ariféiated group tion” to the groups consolidated account;
ing OFL accounts to a member ceasing t& allocate interest expense of each memathe, the asset approach associates an
be a member of a group and stated that ther as if all such members were a singl®FL or SLL account with a memip&s for-
IRS ard Treasury expected to modifycorporation. Under this rule, although thesign assets that produce income subject to

these rules in the near future. borrowing corporation incurs the interestecapture and measures each mersbe
expense, that expense is allocated amosfare of the group QFor SLL account
Overview U.S. and foreign income based upon thieased upon the membe share of these

. . assets of the group as a whole. (Groumssets This approach is more in keeping
.Th.e proposed. regulations modify theoased expense allocation is also requiretith the interest allocation provisions for
eX|_st|ng regulations “”deT §1'1502_9for research and experimental expendaffiliated groups enacted in 1986.
which were 'promulgated In 1987, (thetures under section 864(f) and expenses The proposed regulations also modify
1987 regulations) The 1987 regulgﬂons not directly allocable to specific incomethe interaction between section 904(f) and
are proposed to be amended in threg,qor section 864(e)(6).) the intercompany transaction rules of
major respects: the notional account p, ;e i |age measure to these group§1.1502—13. Under the 1987 regulations,
method for apportioning QFaccounts 10 aseq expense allocation provisions, the consolidated QFaccount could trigger
a departing member is replaced by afqtional account method can result in gain recognition with respect to an other-
asset-based allocation method, therinteyemper taking from a group an DBr  wise tax-free intercompany transaction
action between the intercompany ransag | account that is unrelated to either thésuch as a membs contribution under
tion rules and the disposition rules of seGyempe's activities or future income. Forsection 351 to another member of the
tion 904()(3) and (5)(F) is simplified and gyample, assume thaholds all the stock group) that is a disposition subject to sec-
refined, and guidance is provided cong 5 and S holds all the stock of R S,  tion 904(f)(3) or (5)(F) This gain recog-
cerning the computation of a grosp anq R file a consolidated retur®has no nition could occur even though the gain
SLLs (whereas the 1987 regulatiorss a 5ssets other than the stock of 3s &er- would not be taken into account currently
dressed only OFLs). ations are foreign and’®operations are under §1.1502—-13. Because the gain is
The 1987 regulations allocated an OFlgntirely domestic. 'S assets have a taxnot taken into account, howeyéhe con-
account to a departing member baseghok value of $600 and’'Rassets have asolidated OE account is not reduced.
upon the membrés “notional” OR ac-  tax book value of $400. S is entirely eqSince the consolidated QRccount is not
count A separate notional account wagjity financed, but R borrows funds fromreduced, it can continue to recharacterize
established for each member of a grougn unrelated lende S earns $100 for- foreign-source income or trigger gain
that contributed to a consolidatedIO&c-  eign-source income and incurs $100 afecognition with respect to subsequent
count The accounts were adjusted annUoreign-allocated expense. R earns $20fispositions subject to section 904(f)(3)
ally. A member was considered to have) S -source income and incurs $100 odr (5)(F) This regime thus has the poten-
contributed to a group OR. account if jnterest expense. Under section 864(e)(tipl to multiply the éfects of a consoli-
the member had an overall foreign losand §1.86141T, the $100 of interest ex- dated OE account This rule was neces-
(deductions allocated against foreignpense is allocated to®RU.S. and foreign- sary under the notional account system of
source income exceeded foreign-sourasource gross income based upon the aspportioning OE accounts to a departing
gross income) in a year in which thesets of the group as a wholghus R, with  member because otherwise a member
group added to its consolidated IO&c- no foreign operations, is treated as havingith a notional OE account could con-
count. a $60 foreign loss (no foreign income andribute appreciated foreign assets to a new
At the time the 1987 regulations weres60 foreign expense), but S, the onlgubsidiay, and the new subsidiary could
being drafted, howeve Congress sub- member with foreign operations, does nahen leave the group unencumbered by
stantially changed the rules for allocatindnave a foreign loss. 'Rnotional OE ac- the OR account, contrary to the purpose
interest expense inefTax Refom Act of count would thus be $60 (100 percent abf section 904(f)(3) As described in
1986. Congress believed that corporahe consolidated QFaccount) and, if R more detail belw, the proposed regula-
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tions ease the section 904(f)(3) and (5)(Fjount existing at that time. In the case afductions to the accounts to reflect cur-
disposition rules in the case of intercoman intercompany transaction in whichrent-year foreign-source income or loss.

pany transactions. gain is not recognized (such as a sectiofo the extent this rule conflicts with the
Finally, the proposed regulations pro-351 contribution), section 904(f) will notordering rules of §1.904(f)-1(e)(1), the
vide computational rules and nomenclaturtsigger gain recognition. proposed rule, when finalized, is intended

for SLLs as well as OFLs. Because the Proposed §1.1502-9(c) provides rulet supersede the existing regulations.
regulations issued in 1987 were actuallfjor members becoming or ceasing to be )

drafted prior to the enactment of the SLImembers of a group. Consistent with thEroposed Effective Dates

rules in 1986, the 1987 regulations provideemporary regulations issued in January tphese regulations are proposed to
rules only for OFLs, although rules for1998, and modified in March 1998 and iny 5|y o consolidated return years for
SLLs could be derived by analpg temporary regulatianT.D. 8800, 19994 \yhich a return is due after the date final

I.R.B. 20, a member that enters & groupsqyjations are published in tiederal
with an OR or SLL account adds this ac- Registg. Howeve, §1.1502-9(b)(5) (in-

The proposed regulations do nobpr gﬁltm;nto ;hFEYC(I)irr]:i(t);i(;jiiaed ,:lcdceougrtt'irr‘nw tercompany transactions) is not applicable
vide comprehensive guidance under sec- y ' P 9 for intercompany transactions that occur

tion 904(f) and address only particularmember takes a portion of the grosip pefore January 28, 199%\Iso, §1.1502—

section 904(f) issues that arise in the corzOn- and CSLL accounts based upon theyc) 2 (apportionment of consolidated
account to departing member) is not ap-

. membe’s share of the groUpassets that

text of a consolidated groupThe pro- enerate income subject to recapture (i.e,; ;

posed regu'ations must be read in Corg_ssets that generateJ income |npthe sa'%hcable for members CeaS|ng to be mem-
junction with general guidance undeg "BErs of a group before January 28, 1999.

. ) asket as the loss baskef)he proposed
?fgcgéoq go;(é)z,;uch as Notice 89— egulations rely on the characterizatiortlection to Defer Repeal of 8R
T ' inciples of §81.861-9T(g)(3) andLimitation
Proposed §1.1502-9(b)(1) through (4} gg1 ¢ 33 (0)(3) imitat

i ) | rules f i .861-17 to identify the membes share )
provides computational rules for consoliqe oqets that generate foreign-source in- 1€mporary regulatisnT.D. 8800 per-
dated OFE and SLL accounts. Genergl

_ _ come subject to recapture in each bask&pit consolidated groups to elect to con-
a group applies section 904(f) on a groUBrhe value of the foreign assets is detelinue to apply the SRY limitation for

wide basis Thus, it nets together all .04 inder the asset valuation rules dtverall foreign loss accounts for consoli-
membersincome and losses from the§1.861— 9T(g)(1) and (2) using either tadated years beginning before January 1,
same separate limitation income categony,k value or fair market value under tha298, @s announced in Notice 98-40
(or basket) to determine its consolidateghathod chosen by the group for purposé§998_35 I.R.B. 7) The text of those
separate limitation income or loss for they¢ interest apportionment as provided ifemporary regulations also serves as the
basket. Pursuant to section 904(f)(5), th§1.861—9T(g)(1)(ii) Although actual text of these proposed regulatiorﬁhe
group then nets any consolidated separatg; ket values generally provide a bette?re_amble to the temporary r(_agulatlons ex-
limitation loss for a basket (a loss basketheans of apportioning accounts than taRlains the temporary regulations.

against consolidated separate limitatiogook values (since market values mor .
income for all other baskets (the incomeccyrately reéresent the projected futur%peCIaI Analyses
baskets) on a proportionate basis. Su@hrnings of an asset), apportionment It has been determined that this notice
netting creates a consolidatedlS&c- pased upon tax book value is permitted inf proposed rulemaking is not a signifi-
count (a CSL account) for the loss bas-the interest of administrative conve<ant regulatory action as defined in Exec-
ket with respect to one or more incomMgjence. For groups using tax book valuejtive Order 12866 Therefore, a regula-
baskets The group then nets any remainhoweve, an upper limitation is placedtory impact analysis is not required. It is
ing consolidated separate limitation l0Sgpon a memhes share of the consoli- hereby certified that these regulations will
for a loss basket against its U.S.-sourcgated accounts to prevent extremeasitunot have a significant economic impact on
income. Such netting creates a consoliions in which disparities between taxa substantial number of small entities.
dated OF account (a COE account) for ook value and fair market value couldrhis certification is based on the fact that
the loss basket The group recaptures aresult in the removal of excessive IOBr these regulations principallyffact corpo-
COR. or CSLL account as required bySLL accounts from the groupThe pro- rations filing consolidated federal income
section 904(f). posed regulations provide an anti-abus@x returns that have overall foreign losses
Proposed §1.1502-9(b)(5) addresseale that is designed to prevent taxpayeis separate limitation losseAvailable
the interaction between section 904(f) anflom manipulating the CAQFand CSLL data indicates that many consolidated re-
the intercompany transaction rules. In thaccount apportionment rules to achieveurn filers are lege companies (not small
case of an intercompany transaction iresults inconsistent with the purpose obusinesses). In addition, the data indi-
which gain is recognized but not currentiithe OF and SIL rules. cates that an insubstantial number of con-
taken into account, the gain is treated as Proposed §1.1502-9(c)(2)(i) providesolidated return filers that are smaller
subject to section 904(f)(3) or (5)(F) onlythat a group apportions CQFand CSLL companies have overall foreign losses or
when taken into account under §1.1502accounts to a departing member only aftexeparate limitation losses. Therefore, a
13, to the extent of the CQFr CSLL ac- the group makes the annual additions dregulatory Flexibiliy Analysis under the

Explanation of Povisions
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Regulatory Flexibiliy Act (5 U.S.C. Dang, of the @ice of the Associate Chief 3. Adding a new heading to paragraph
chapter 6) is not required. Pursuant t€ounsel (International), IRS. Howeye (a), and new paragraphs (a)(1), (b)(1)(v)
section 7805(f) of the Internal Revenuether personnel from the IRS @iirea- and (b)(1)(vi).

Code, this notice of proposed rulemakingury Department participated in their de- The revisions and additions read as fol-
will be submitted to the Chief Counsel forvelopment. lows:

Advocacy of the Small Busing&dmin-
istration for comment on its impact on
small businesses.

FoxoR oo §1.1502-9 Application of overall

. foreign losgecaptue rules to
Proposel Amendments to the Regulationg,qrporations filing consolidatetbturns

Comments and Public Hearing Accordingly, 26 CFR Part 1 is pro- (rjéje (I)nt.or befie thti'dr?tzf'in?rLE doral
. ulations ae published in th&ederal
Before these proposed regulations af®Sed to be amended as follows: Reggiste. P
adopted as final regulations, cons@er py rT 1 INCOME TAXES
tion will be given to any written com- (a) Scope—(1) Effective date This

ments that are submitted timely to the IRS Paragraph .1 The authority citation for section applies only to consolidated return
(a signed original and eight (8) copies)part 1 is amended by adding entries in nyears for which the due date of the i

In particula, the IRS ad Treasury re- merical order to read as follows: come tax return (without extensions) is on
quest comments on the clarity of the pro- Authority: 26 U.S.C. 7805 * * * or before the date final regulations are
posed rules and how they may be madgection 1.1502-9 also issued under 2published in thé-ederal Registe.

easier to understandAll comments will U.S.C. 1502. * * * (2) In general * * *

be available for public inspection andSection 1.1502-Q also issued under 26 (b) ***

copying. U.S.C. 1502. * * * (1) *x**

A public hearing has been scheduled for Pa. 2. Section 1.1502—3, as proposed (V) [The text of this proposed par
February 17, 1999, beginning at 10 a.m. ito be amended at GBR. 12717, March graph (b)(1)(v) is the same as the text of
room 2615 of the Internal Revenue Build16, 1998, is further amended by removing1.1502-9T(b)(1)(v) publishediT.D.
ing, 1111 Constitutiod Avenue, NW, the last sentence of paragraph (c)(4) ar#800.]

Washington, DC. Due to building securityadding two sentences in its place to read (vi) [The text of this proposed para-
procedures, visitors must enter at the 10#s follows: graph (b)(1)(vi) is the same as the text of
Street entrance, located between Constitu- ) ) 81.1502-9T(b)(1)(vi) publishechiT.D.
tion and PennsylvaaiAvenues, NV. In §1.1502-3 Consolidated investment 8800.]

addition, all visitors must present photd™edit

* % *x *x %

identification to enter the building. B X ok kK ok
cause of access restrictions, visitors will Pa. 6. New §1.1502-9 is added to read
not be admitted beyond the immediate en- (c) * * * as follows:

trance area more than 15 minutes before (4) * * * [The last two sentences of pro-
the hearing starts. For information abouposed paragraph (c)(4) is the same as th&.1502-9 Consolidated overalréign
having your name placed on the buildindast two sentences of §1.1502-3T(c)(4psses and separate limitation losses.
access list to attend the hearing, see tipeiblishedn T.D. 8800.]

“FOR FURTHER INFORMATION CON- (@) In general This section provides

. ) . x % K Kk rules for applying section 904(f) (includ-
TACT" section of this preamble. ing its defiﬁi[iignsgand nomencgtlire) to a
The rules of 26 CFR 601.601(2)(3) pg. 3. Immediately following group and its members. Geneyabiec-
apply to the hearing. Persons who wish 191 15044 an undesignated center headon 904(f) concerns rules relating to

present orgl comments at the hearing MUSfy is added to read as follows: overall foreign losses (OFLs) and sep

submit written comments and an outline REGULATIONS APPLICABLE FOR rate limitation losses (SLLs) and the con-
of the topics to be dlscuss_ed a.md the timé TAX YEARS FOR WHICH A RE- sequences of such lossess provided in

to be devgted to each topic (signed origi- TURN IS DUE ON OR BEFOR THE section 904(f)(5), losses are computed
nal and eight (8) copies) by January 27, pATE FINAL REGULATIONS ARE  separately in each category of income de-
1999 A period of 10 minutes will be al- - pypg| [SHED IN THE FEDERAL scribed in section 904(d)(1) (basket).
lotted to each person for making com- geGISTER Paragraph (b) of this section defines terms
ments An agenda showing the schedul- pg 4 Section 1.1502-9 is redesigand provides computational and account-
ing of the speakers will be prepared aftef,ted as §1.1502A%nd added under theing rules, including rules regarding recap-

the deadline for receiving outlines hag,ey yndesignated center heading. ture. Paragraph (c) of this section pro-

passed. Copies of the agenda will be py 5 Newly designated §1.1502-9Avides rules that apply to OFLs and SLLs

available free of chrge at the hearing. s amended by: when a member becomes or ceases to be a
1. Revising the section heading. member of a group. Paragraph (d) of this

Drafting Information . i ) i )
2. Redesignating the heading and textection provides a predecessor and- su

The principal authors of these regulaef paragraph (a) as the heading and text oéssor rule. Paragraph (e) of this section
tions are Seth B. Goldstein é&frina paragraph (a)(2). provides &ective dates.
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(b) Consolidated application of sectionthe case of a CQFaccount) nor (5)(F) the relevant loss basket of $120 as of December 31,
904(f). A group applies section 904(f) for(in the case of a CSLaccount) applies at Year 1. B predominately uses the property in a trade
a consolidated return year in accordandhe time of a disposition that is an inter™" Z:J)Sg':f;u\'svghtﬁzt;Zi}lf:';er]dliﬁtf;m R
with that section, subject to the followingcompany transaction to which §1.1502+q ‘section 904(f)(3) does not requireptheygmup to
rules: 13 applies. Instead, section 904(f)(3) antlke into account any gain Year 1 Thus, under

(1) Computation of CSLI or C&land (5)(F) applies only at such time and onlyaragraph (b)(5)(i) of this section, the ClO&c-
consolidated U.S. soce income or loss. to the extent that the group is requiregountis notreducedivear 1.

The group gomputes its consolidated sgpnder §1.1502-13 (without regarq to seg; fg.r.):sggoJTsu;ry Di‘iﬁ:[,;‘; Sﬁi!f :,r?ethrzc;prglrjt; °
arate limitation income (CSLI) or consoli-tion 904(f)(3) and (5)(F)) to take into ac-cop. account is $60. (The CQFaccount was re-
dated separate limitation loss (CSLL) focount any intercompany items resultingiuced betweeYear 1 ad Year 4 due to unrelated
each basket under the principles ofrom the disposition, based on the COFfforeign-source income taken into account by the
§1.150241 by aggregating each mem-or CSLL account existing at the end of theJ"oupP-) _ ,

ber's foreign-source taxable income oconsolidated return year during which th‘?3's(lg)sérl;?:;piﬁnﬁn?;;r:r:ferctzxﬂwt/og;cﬂoi%? o
loss in such basket computed under thgroup takes the intercompany items intg,qyce the samefect on consolidated taxable in-
principles of §1.1502—-12, and taking intcaccount. come as if S and B were divisions of a single corpo-
account the foreign portion of the consoli- (ii) Example Paragraph (b)(5)(i) of ration. See §1.1502-13(cAll of B's $50 corre-
dated items described in §1_1502.this section is illustrated by the fonowingsponding gain is recharacterized under section

. . . 904(f)(3). If S and B were divisions of a single cor-
11(a)(2) through (8) for such baskethe ~examples The identity of the parties an(_jporation and the intercompany sale were a transfer

group computes its consolidated U.Sthe basic assumptions set forth ifepyeen the divisions, B would succeed 18 $100

source taxable income or loss under simg1.1502—13(c)(7)(i) apply to the @xa basis in the property and would have $200 of gain

lar principles. ples. Except as otherwise stated, assurt§0 of which would be recharacterized under sec-
(2) Netting CSLLs, CSLlIs, and consolifurther that the consolidated group recogion 904()(3)), instead of a $50 gain. Conseqyent

- . _— - 's $150 intercompany gain andsB$50 corre-
dated U.S. sage taxable income or loss.nizes no foreign-source income other thal onding gain are taken into account, and $10%f S

The group applies section 904(f)(5) to deas a result of the transactions describe?;in is recharacterized under section 904(f)(3) as
termine the extent to which a CSlor a The examples are as follows: U.S. source to reflect the $1Gference between's
$50 recharacterized gain and the $60 recomputed
basketl reduces CSLI for another pasket OF Example 1 () On June 10Year 1, S transfers oain that would have t?een A e oo e p
consolidated U.S.-source taxable incomeésondepreciable property with a basis of $100 and a
(3) CSLL and COR. accounts To the  fair market value of $250 to B in a transaction to (¢) Becoming or ceasing to be a mem-
extent provided in section 904(f), thewhich section 351 appliesThe property was pre- | of 4 goup—(1) Adding separate ac-

amount by which a CSLfor a basket (the dominantly used without the United States in a trade .
y ( or business, within the meaning of section 904(f)(3)(.:0umS on becomlng a membeAt the

loss basket) reduces CSLI for anOthe_r bag-continues to use the property without the Unitedime that a corporation becomes a mem-
ket (the income basket) shall result in thetates The group has a C@Faccount in the rele- ber of a group (a new member), the group
creation of (or addition to) a C&Lac- vantloss basket of $120 as of Decembe&ar 1. gdds to the balance of its COBr CSLL
count for the loss basket with respect to (ii) Because the contribution from S to B is an in-accoum the balance of the new menbe

the income basket. Likewise, the amour{f’company transaction, section 904(f)(3) does not i .
apply to result in any gain recognitianYear 1. See CorrESpondmg OF account or SL ac

by wh|ph a CSL for a loss pasket re(.jucespar‘,ﬂgh,jIph (b)(5)(i) of this section. count A new membgs OF account
consolidated U.S.-source income will cre- (jiiy on January 10Year 4, B ceases to be acorresponds to a CQFaccount if the ac-
ate (or add to) a consolidated overall formember of the group. Because S did not recognizegunt is for the same loss baskét new
eign loss account (a CQFRccount). gain n Year 1 under section 351, no gain is takeanembeyS SLL account corresponds to a

_into accountn Year 4 under §1.1502-13(d)hus, . .
(4) Recaptee of COR and CSL ac- portion of the grous COR. account is recap- CSLL account if the account is for the

counts In the case O.f a CQFaccount for yreq iy vear 4. For rules requiring apportionmenS@me: loss basket and with respect to the
a loss basket, section 904(f)(1) and (3jf a portion of the COE account to B, see para- same income basket. If the group does
recharacterizes some or all of the foreigrgraph (c)(2) of this section. not have a COFor CSLL account corre-
i i Example 2 (i) The facts are the same as in parag ; ;
e o o 01 Sy s . Sondna e b e poribesconn
) . sells the property to X for $300As of December creates a or account with a
count for a loss baSk_et with respect 10 agh vear 4, the group COR. account is $40. (The balance equal to the balance of the mem-
income basket, section 904(f)(5)(C) an@¢oR. account was reduced betwe¥ear 1 and ber’s account.
(F) recharacterizes some or all of the for.Year4 due to unrelated foreign-source income taken (2) Apportionment of consolidated ac-
eign- source income in the loss basket éiﬁ‘z‘f;cg‘iuﬂt by tthe group.)t i of $200vear 4. COUNE 1O departing membex(i) In gen-
—_ . : : _ (i) B takes into account gain o ear 4. .

foreign-source income in the income bas;, | $40 COE account i Year 4 recharacterizes €7@l A group apportions to a membe.r
ket The COR account or CSL account g40 of the gain as U.S. source. See sectidiiat ceases to be a member (a departing
is reduced to the extent amounts area4(3). member) a portion of each CORnd
recharacterized with respect to such ac- Example 3 (i) On June 1pYear 1, S sells nonde- CSLL account as of the end of the year
count. preciable property with a basis of $100 and a faiauring which the member ceases to be a

(5) Intercompany transactions(j) ~Market value of $250 to B for $250 casthe prob- oy ang after the group makes the ad-
o pany . - .erty was predominantly used without the Unitecm_ i 9 P
Nonapplication of section 904(f) dispOSisiates in a trade or business, within the meaning Gtions or reductions to such account re-

tion rules Neither section 904(f)(3) (in section 904()(3) The group has a CQ@Faccountin  quired under paragraphs (b)(3), (b)(4) and
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(c)(1) of this section (other than an addishall not appl. If the group uses the taxforeign assets in each such loss basket,
tion under paragraph (c)(1) of this sectiolbook value method, the membg por- and the value of the membs and the
attributable to a member becoming d@ons of COR and CSIL accounts are grougs foreign assets in each such loss
member after the departing membelimited by paragraph (c)(2)(iii) of this basket The common parent must also
ceases to be a memhefhe group com- section The assets should be valued durnish a copy of the statement to the de-
putes such portion under paragrapthe time the member ceases to be a meiparting membe

(c)(2)(ii) of this section, as limited by ber, but values on other dates may be used(v) Anti-abuse rule If a corporation
paragraph (c)(2)(iii) of this sectionThe unless this creates substantial distortionbecomes a member and ceases to be a
departing member carries such portion tBor example, if a member ceases to beraembe, and a principal purpose of the
its first separate return year after it ceasesember in the middle of the graspcon- corporation becoming and ceasing to be a
to be a memlre Also, the group reducessolidated return yeaan average of the member is to transfer the corporatisn
each account by such portion and carrieslues of assets at the beginning and e@FL account or SL account to the group
such reduced amount to its first consolief the year (as provided in §1.861-or to transfer the grotp COR or CSLL
dated return year beginning after the ye&T(g)(2)) may be usedrpif a member account to the corporation, appropriate
in which the member ceases to be a mereases to be a member in the early part afljustments will be made to eliminate the
ber. If two or more members cease to bthe groups consolidated return yeaval- benefit of such a transfer of accounts.
members in the same yedhe group ues at the beginning of the year may bgimilarly, if any member acquires assets
computes the portion allocable to eachsed, unless this creates substantial dior disposes of assets (including a transfer

such member (and reduces its accounts kgrtions. of assets between members of the group
such portion) in the order that the mem- (iii) Limitation on membres portion for and the departing member) with a princi-
bers cease to be members. groups using tax book value methdfla pal purpose of féecting the apportion-

(ii) Departing membes portion of group uses the tax book value method gfient of accounts under paragraph
groups account A departing membés valuing assets for purposes of paragrapig)(2)(i) of this section, appropriatel-a
portion of a groujs COR or CSLL ac- (c)(2)(ii) of this section and the aggregatgustments will be made to eliminate the
count for a loss basket is computed based a membe's portions of COE and penefit of such acquisition or disposition.
upon the membrés share of the grotp CSLL accounts for a loss basket (with re- (vi) Examples The following exam-
assets that generate income subject to rgpect to one or more income baskets) detes illustrate this paragraph (c):
capture at the time that the member ceasesmined under paragraph (c)(2)(ii) of this )
to be a membre Under the characteriza-section exceeds 150 percent of the actualEX@mple 1 () On November fYear 1, S, a
. .. . . member of thé®> group, a consolidated group with a
tion principles of §§1_.861_—_9T(g)(3) andfair marl_<et value of the membie foreign . .1dar consolidated return yeaeases to be a
1.861-11, the group identifies the assetassets in the loss basket, the mer#e memper of the group. On Decembey Baar 1, the
of the departing member and the remairportion of the COE or CSLL accounts P group has a $40 CQFaccount for the general
ing members that generate foreign-sourder the loss basket shall be reduced (prdmitation basket, a $20 C$Laccount for the gen-
income (foreign assets) in each baskeportionatey, in the case of multiple ac- €@ limitation basket (i.e., the loss basket) with re-
The assets are characterized based upoounts) by such excessThis rule does spect to the passive basket (i.e., the income basket),

. ’ . and a $10 CSL account for the shipping income
the income that the assets are reasonabigt apply if the departing member and aljasket (i.e., the loss basket) with respect to the pas-
expected to generate after the membe@ether members that cease to be membeige basket, (i.e., the income basket). No member of
ceases to be a membeThe membes as part of the same transaction own all (dine group has foreign-source income or lossdar
portion of a groufs COR. or CSLL ac- substantially all) the foreign assets in thé The group apportions its interest expense accord-
count for a loss basket is the grosip loss basket ing to the tax book value method.

. ) T . (i) On November 6Year 1, the group identifies
COHR. or CSLL account, respectivg| (iv) Determination of values of feign g assets and its own assets (includity @sets)
multiplied by a fraction, the numerator ofassets binding on departing memb&he expected to produce foreign general limitation in-
which is the value of the membs for- groupgs determination of the value of thecome. Use of end-of-the-year values will not create
eign assets for the loss basket and the deembe’s and the group foreign assets substantial distortions in determining the relative
nominator of which is the value of the for-for a loss basket is binding on the mem:2/ues of S and the group relevant assets on No-

. . . L . vember §Year 1 The group determines thatsSel-
eign a;sets of the group (including thder, unless the DIStI"ICt Dlrector conclu'de%vamt assets have a tax book value of $2,000 and a
departing member) for the loss baskethat the determination is not appropriat&air market value of $2,200Also, the groujs rele-
The value of the foreign assets is deteThe common parent of the group must atant assets (including’Sassets) have a tax book
mined under the asset valuation rules déich a statement to the return for the ta%alui of $8,0?0d- tO” Nsven}befﬁeafh% S has no

_ ; ; ; sets expected to produce foreign shipping income.
§1.861 9T(g)(1)_and (2) using either taxable year that the departing membe?® (i) Under paragraph (¢)(2)(i) of this section, S
book value or fair market value under theeases to be a member of the group t_hﬁ;(es a $10 CQFaccount for the general limitation
method chosen by the group for purposesets forth the name and taxpayer identifiasket ($40x $2000/$8000) and a $5 CSlac-
of interest apportionment as provided irtation number of the departing membe count for the general limitation basket with respect
§1.861-9T(g)(1)(ii). For purposes of thisthe amount of each C@For CSLL for to the passive basket ($20$2000/$8000). S does
paragraph (c)(2)(ii), §1.861-9T(g)(2)(iv)each loss basket that is apportioned to tH& take any portion of the shipping income basket

LN : . . SLL account The limitation described in par
(assets in intercompany tran;_gctlonsjepartlng member under this paragrapll. i c)2)iii) of this section does not applg: b
shall appy, but 81.861-9T(g)(2)(iii) (ad- (c)(2), the method used to determine thg,yse the aggregate of the Q0&nd CSIL ac-
justments for directly allocated interestyalue of the memlyés and the group counts for the general limitation basket that are
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apportioned to S ($15) is less than 150 percent of 1
actual fair market value of S’s general limitation for
eign assets ($2,200 150%).

Example 2. (i) Assume the same facts asERr-
ample 1except that the fair market value of S's ger
eral limitation foreign assets is $4 as of November
Year 1.

(ii) Under paragraph (c)(2)(iii) of this section, S’
COFL and CSLL accounts for the general limitatiol
basket must be reduced by $9, which is the exces:s
$15 (the aggregate amount of the accounts app
tioned under paragraph (c)(2)(ii) of this section
over $6 (150 percent of the $4 actual fair mark
value of S’s general limitation foreign assets).
thus takes a $4 COFL account for the general lirr
tation basket ($10 — ($9 $10/$15)) and a $2 CSLL
account for the general limitation basket with re
spect to the passive basket ($5 — ¥$$5/$15)).

(d) Predecessor and successArefer-
ence to a member includes, as the cont
may require, a reference to a predeces:
or successor of the member. Se
§1.1502-1(f).

(e) Effective datesThis section applies
to consolidated return years for which th
due date of the income tax return (witho
extensions) is after the date final regul:
tions are published in theederal Regis-
ter. However, paragraph (b)(5) of this
section (intercompany transactions) is n
applicable for intercompany transactior
that occur before January 28, 1999.
group applies the principles of §1.1502
9A(e) to a disposition which is an inter
company transaction to which §1.1502
13 applies and that occurs before Januz
28, 1999. Also, paragraph (c)(2) of thi
section (apportionment of consolidate
account to departing member) is not a
plicable for members ceasing to be mer
bers of a group before January 28, 199
A group applies the principles of
§1.1502-9A (rather than paragraph (c)(:
of this section) to determine the amoul
of a consolidated account that is appo
tioned to a member that ceases to be
member of the group before January 2
1999 (and reduces its consolidated a
count by such apportioned amount) b
fore applying paragraph (c)(2) of this sec
tion to members that cease to be memb
on or after January 28, 1999.

Robert E. Wenzel,
Deputy Commissioner of
Internal Revenue.

(Filed by the Office of the Federal Register on De
cember 28, 1998, 8:45 a.m., and published in tl
issue of the Federal Register for December 29, 19¢
63 F.R. 71609)



