al_Termination of Employment for
-nddisconduct; Request for Public
g3gomments

tg: Notice 99-27

fOSECTION I. PURPOSE
m

ces. Section 1203 of the Internal Revenut
ro-Service Restructuring and Reform Act o
dek998 (the “RRA") provides generally that
'milRS employees must be terminated fror
inFederal employment if they violate cer-
os t#in rules in connection with the perfor-
opmance of their official duties. The statute
ractso allows the Commissioner to mitigatt
the sanction of termination. This Notice
requests public comments on the prope
interpretation of section 1203.

Sé%fECHON Il. BACKGROUND
N

s do The basic rules governing disciplinary
nulactions against federal civilian employee



are set forth in Chapter 75 of Title 5 of theloyee” in 5 U.S.C. 2105, that is, an indipreciate the comment. The Agent pushes the ta
United States Code. In general, thesédual who is appointed in the civil ser-Payer. Acourtfinds the Agent liable for civil assault
rules permit discipline, up to and includ-vice, engaged in the performance of a Fedld Patery. Is the agency required to terminate t
. . . . . . employment of the employee pursuant to sectiol
ing termination of employment, to be im-eral function under authority of law, and;g3»

posed for such cause as will promote thgubject to the supervision of an individual

efficiency of the federal service. Agen-already appointed in the civil service Answer. Yes. Under the facts pre-
cies generally have discretion as tavhile engaged in the performance of theented, the physical altercation, while oc
whether to impose disciplinary action andluties of the position. As a consequenceurring off-duty, resulted from the
as to the form and severity of the action tof this definition, and since section 1203\gent’s interaction as an IRS employee
be imposed, based upon the facts and capplies only to acts or omissions of an enwith the taxpayer. Thus, the Agent's off
cumstances of the situation. Most agenayloyee of the IRS, any acts or omissionguty conduct has a nexus, or a clear an
decisions concerning the imposition othat occurred prior to the individual be-direct relationship, to the efficiency of the
discipline are subject to review by partiesoming an “employee” of the IRS wouldservice. Therefore, the civil judgment
outside the agenceg.g.,in arbitration or not be within the scope of section 1203. finding the employee liable for civil as-
by an appeal to the Merit Systems Prote, Acts or omissions of IRS employees@ult and battery would fall within the

tion Board. committed “in the performance of theSCOPe Of section 1203()(5).

RRA section 1203 made significantemployee’s official duties” include only D. Acts or omissions of Internal Revenue
changes in these general rules as appligébse acts or omissions listed under seService employees will be subject to the
to IRS employees. Specifically, sectionion 1203(b) that have a nexus to an endiscipline prescribed by section 1203 only
1203 provides that an IRS employee mugfioyee’s position in the IRS. To establistif those acts are taken, or those omissior
be terminated from employment if therenexus, a clear and direct relationship mustre made, with some degree of intent.
is a final administrative or judicial deter-pe demonstrated between the act or omis-Some of the acts or omissions specifie
mination that the employee violated angjon of the employee that constitutes thia section 1203 that are subject to the dis
of the rules set forth in sectionsgrounds for the employee’s removal andipline prescribed by that section appea
1203(b)(1)—(10) in the performance of ofeither the employee’s ability to accom+o be based upon standards that are four
ficial duties. In addition, section 1203(c)plish his or her duties satisfactorily orin the Internal Revenue Code (IRC).
of the statute provides that the Commissome other legitimate governmental interThus, section 1203 (b)(8) mandates re
sioner may decide to take a personnel aest promoting the “efficiency of the ser-moval of an IRS employee whose “failure
tion other than removal if certain mitigat-vice,” as required by 5 U.S.C. 7513(a)to file any return of tax required under the
ing factors are present; however, thiSee, Doe v. HamptoB66 F.2d 265, 272 Internal Revenue Code ... on or before
decision may only be made by the Com¢D.C. Cir. 1977). the date prescribed therefor” was “will-

missioner personally and is not subject to ful.” This language mirrors that found in

. . . . o Example 1. While at home after duty hours, an . - .
review in any administrative or JUdICIaIIRS employee becomes involved in a physical argL]-RC section 7203. Similarly, section

proceeding. The full text of section 1203ent with his neighbor. The neighbor sues the e 203 (b)(9) mandates removal of an em
is attached at Appendix A. ployee for assault and battery and a court finds theloyee whose “understatement of Federe

employee liable for civil assault and battery. Is thggx liability” was “willful.” This lan-
SECTION Ill. INTERPRETATION OF  agency mandated to terminate the employment ﬁuage implicates concepts found in IRC

i 2
SECTION 1203 the employee pursuant to section 1203 section 7201. The IRS will employ stan-

The Internal Revenue Service requests Answer. No. Section 1203 is triggereddards similar to those applicable to thes
comment with respect to the followingonly with respect to acts or omissiondRC provisions in implementing sections
matters under RRA section 1203: committed in the performance of the em1203(b)(8) and 1203(b)(9). To support ar
A, Existi |l d ployee’s official duties. Under the factsaction under either of these sections, th
tion 1203, unless explicitly provided Oth_duct was off-duty conduct having no conevu_der_me that the IRS em_ploye_es act o

. ’ r'ection to the IRS. Therefore, the civibmission was a voluntary, intentional vio-
erwise. For example, current p.rocedwaudgment finding the employee liable forlation of a known legal duty.
requirements of personnel law, 'nCI.Udm%ssault and battery on his neighbor woul@ection 1203(b)(1) requires removal of ar
advance wntten_ hotice, an opportunlty foF1ot fall under section 1203(b)(5). Addi-IRS employee who willfully fails to obtain
an oral and written reply, and a right tqignally, the assault and battery was nagignatures on documents authorizing th

appeal _the substance of the charge_s, Wil o taxpayer, taxpayer representative, @eizure of certain types of property. Sec
be provided employees who are subject t&h

N . er employee of the IRS,” as is requiretion 1203(b)(7) requires removal of em-
discipline under section 1203. ploy 9 (b)(7) req

by section 1203(b)(5). See F. for a disployees who engage in “willful” misuse of
B. The current personnel law definition ofcussion of the meaning of taxpayer antRC section 6103 “for the purpose of con-
“employee” will be applied in interpreting taxpayer representative. cealing information from a congressiona
seption 1203. Section 1203 is triggered Example 2Ataxpayer tells the Intemal ReVenueinquiry.” In order to support an action
with respect to “arjy emplpyee" of theAgent who is auditing the taxpayer that the Agent iynder either of these provisions, the IR
IRS. In implementing section 1203, th&ncompetent. While off duty, the Agent sees the taxNUSt prove by a preponderance of the ev

IRS will apply the definition of “em- payer at a restaurant and tells him that he did not agence that the employee’s act or omissio



was made with actual knowledge of theletermination that any employee commit- Example 1.An IRS employee is stopped by a po-
failure to comply with, or with a recklessted an act or omission within the coverag%hﬁz ‘;f]ffiiizrrft‘;:;p::m?b ng;;zz'?’fﬁet‘zﬁt:‘: 22
Fjlsregard of, the requirements fqr obtz?un.(-)f section 1203(b),. the employee will béreceives a ticket. The police officer does nﬂt ?:av'
ing approval signatures or for disclosingssued advance written notice of the pros, gpen, ongoing dispute with the IRS. Does th
information in response to a congressiongosal to remove the employee from themployee’s conduct come within the scope of sec
inquiry, as the case might be. IRS. The statutory and regulatory requiretion 1203(b)(10)?

E. A final administrative or judicial de- Ments of Title 5, United States Code, and ' ves  The definition of tax-

termination pursuant to section 1203(a) i€ 5, Part 752, Code of Federal Re_gular—)ayer does not require that the perso
a determination concerning an individuafons (CFR), must be followed in terminaty, "2y o ngoing dispute with the IRS
in a proceeding in which the individual is"9 the employment of the employeery, . .o officer fits the definition of a
granted full rights to participate as a party'nder section 1203. Moreover, the fin axpayer since the employee’s conduct i
to the action or proceeding. Such a detefleCision to remove the employee from thg, o o toward the police officeecause
mination becomes final when: IRS is subject to appeal, such as to thg, - icer i subject to the internal rev-
(1) if a judicial proceeding, all appealgVe'it Systems Protection Board (MSPB),, 1015y Additionally, the purpose of
have been exhausted or, if no appeals afgile the employee may challenge thg, o g employee’s conduct was to ex
taken, the time for all appeals has expireda'96s, & reviewing body may not mitiy,, personal gain or benefit. Based o
or gate the adverse action of removal if th o oo facts, a nexus would also exist (s¢
(2) if an administrative proceeding: facts establish a violation of section 1203(:. above).

. (I) all appeals have been e.XhaUSted’ Example 2..An. IRS gmployeg files a formal Example 2. A taxpayer service representative is
or if no appeals are taken, the time for allomplaint of discrimination, alleging that his Man-y. ing her car and sees an empty parking spot. B
appeals has expired, or ager has retaliated against him by giving him a IOVlvore the taxpayer service representative can pu.II int

(i) a disciplinary decision is madepe_rformac?ce gyaluat;]on because olf Lhe e(rjnployelet’ﬁat parking space, another driver parks her cz
oy e kg il In conclymorf, 0 220, T e et e
of a process that included an advancge determination that the.manager has violated Sj’epresents taxpayers. The employee, unable to cc

. . T ffol her anger, shoves the taxpayer representati
written notice to the individual of the pro-tion 1203(b)? . ger, shove payer rep
and is eventually criminally convicted of assault anc

posed action to be taken. . battery. Does the employee’s conduct come withi
Answer.No. A settlement agreement IShe ambit of section 1203(b)(5)?

Example 1. A finding is made in an EEO case not a determination that discrimination
that an IRS employee has been discriminated agaighs gccurred. Further, the manager was Answer. No. The employee’s conduct,
ngflalts'otﬂeo;r:;ifg\gg dictz;iﬁ;'igr?f?ifaﬁéﬂn.“Ot_ a party to the discrimination com-although directed against someone wh
istrative determination such that section 1203(aplaint process or to the settlement agregepresents a taxpayer, was not directe
would require the removal of all IRS employeesnent. The parties are the agency and tlgainst that individudbecauseshe repre-
whose conduct may have contributed to the findingmployee alleging discrimination. Theresents a taxpayer. The employee did n
of discrimination? fore, the analysis set forth in Example 1 iknow the individual represented taxpay

Answer. No. Equal Employment Op- also appl_igable to this_situat_ion. ers, and even if she had knpwn, her cor
portunity cases are filed against the !N addition, cases in which an allegaduct toward the representative was unre
agency, and not against specific individua,tl'on of .d|5f:r|m|nat|on is raised, 'but therdated to th{:lt individual’s capacity as a
employees. Therefore, IRS employeeé? no finding or settl.ement,. will be re-representative. Therefqre, the employee
other than the complainant, are not partid§'ed to an appropriate office to deterconduct does not constitute an assault a
to the proceeding, and consequently af8ine whether there should be furthebattery upon a taxpayer representative.

not afforded the opportunity to submit evi-2Ction. G. The false statement referred to in suk
dence or to call or cross-examine witF. “Taxpayer,” “taxpayer representative,”section 1203(b)(2) must be with respect t
nesses. The finding in the EEOC decisioand “person” will have the following @ material matter involving a taxpayer ol
concerning discrimination is not a finalmeanings: taxpayer representative, as those tern
administrative determination within the A “taxpayer’ means any person subjec@re defined irfF. To be material, the false
meaning of section 1203 with respect tto any internal revenue law, and with restatement must be one that would have
IRS employees whose conduct may hav&pect to whom an act or omission is unpatural tendency to influence, or be cape
contributed to the finding. dertaken because of that person’s status RI€ of influencing, a decision on the mat
However, in every case in which there taxpayer. ter involving a taxpayer or taxpayer repre
is a finding of discrimination, the finding A “taxpayer representative” means anyentative.
will be reviewed by the Office of the Na-person who acts in a representative capac-gyample 1. A Revenue Agent intentionally
tional Director, EEO and Diversity, pur-ity to a taxpayer, and with respect tQaisely states under oath that a taxpayer had shov
suant to specific procedures establishadhom an act or omission is undertakehim receipts to document a particular deductior
by the IRS. These procedures will requirbecause of that person’s status as a repgien he had not seen any such receipts. Is this fal
that the Office of the National Director,sentative of a taxpayer. itz"’c‘)%e(g‘)g;i within the coverage of section
EEO and Diversity, determine whether to A “person” includes an individual, '
refer the matter to the appropriate officérust, estate, partnership, association, Answer. Yes. The Revenue Agent’s
for further action. If management makes aompany or corporation. false sworn statement that the taxpaye



had shown him receipts to document & the contrary, holding that a 1986authorizing the seizure of a taxpayer’s
particular deduction would have a naturahmendment to thqui tamstatute which home, personal belongings, or busines:
tendency to influence, or the capacity tavould deprive defendant of a defense, didssets;

influence, a decision on the matter involvnot apply retroactively). (2) providing a false statement under
ing the taxpayer or taxpayer representa- oath with respect to a material matter in-
tive. Thus, it is within the coverage ofSECTION IV. COMMENTS volving a taxpayer or taxpayer’s represen-
section 1203(b)(2). Comments are requested on the mattefIVe:

: T ; 3) with respect to a taxpayer, tax-

Example 2. A Revenue Officer is being ques- diSCUssed in this notice and on any othera e(r )re resentztive - otheF; gm e
tioned about his use of annual leave. The Revenf@ovisions of section 1203. Comment®a¥ P ’ . P y

Officer provides a statement to the Treasury Inspeshould be submitted by June 30, 199S§?f the Internal Revenue Service, the vio-

tor General for Tax Administration, under oath, iM\/ritten comments may be submitted téation of—
which he intentionally falsely states that he was ga |nternal Revenue Service. P.O. Box (A) any right under the Constitu-

the office all d h of the prior six Fridays. | . ) oo ' :
e ofiice &l day each ol e prior Six Friaays ?604, Ben Franklin Station, Attention:fion of the United States; or

tlhézgziez)s;atement within the coverage of SeCtIOCCZDOM:CORP:R (Notice 99-27). (B) any civil right established
Room 5226, Washington, DC 200444nder— .
Answer. No. The Revenue Officer’s Submissions may be hand-delivered be-. (i) title VI-or VII of the Civil
false statement to the Treasury Inspect@een the hours of 8 a.m. and 5 p.m. td¥9Nts Act of 1964; .
General for Tax Administration does noCC:DOM:CORP:R (Notice 99-27), (ii) title IX of the Education
have a natural tendency to influence, oCourier's Desk, Internal Revenue SerfAmendments of 1972;
the capacity to influence, a decision on @ice, 1111 Constitution Avenue NW, (iii) the Age Discrimination in
matter involving a taxpayer or taxpayemashington, DC. Alternatively, taxpayerd&=mMPloyment Act of 1967,
representative. Therefore, it would not benay submit comments electronically via (iv) the Age Discrimination Act

within the coverage of section 1203(b)(2)the Internet by selecting the “Tax Regs® 1975 _

However, even though the IRS would nobption on the IRS Home Page, or by sub- _(v) section 501 or 504 of the
be required to terminate the employmentitting comments directly to the IRS In-Rehabilitation Act of 1973; or. _

of the Revenue Officer pursuant to secernet site at: http://www.irs.ustreas.gov/ (Vi) title I of the Americans with
tion 1203(b)(2), the IRS may disciplineprod/tax_regs/comments.html Disabilities Act of 1990; _

the Revenue Officer up to and including Comments will be available for public  (4) falsifying or destroying docu-
termination from Federal service. inspection and copying. ments to conceal mistakes made by an
H. Section 1203 applies only to acts or FOr further information regarding this emPloyee with respect to a matter involv-

omissions occurring on or after July 22"0tice, contact Lee Patton of the Office ofng @ taxpayer or taxpayer representative,
%ssociate Chief Counsel (Finance &

(5) assault or battery on a taxpayer,
anagement), General Legal Serviceldxpayer representative, or other em-

Division, at 202-283-7900 (not a toll-freeP!0Y€€ Of the Internal Revenue Service,
but only if there is a criminal conviction,

1998. This position is based on existin
law regarding the retroactivity of civil
statutes. See, Taylor v. RubiNo. 97—

2398 (W.D. LA Sept. 21, 1998). In gen-ca): or a final judgment by a court in a civil

eral, where statutory provisions are sub- APPENDIX A case, with respect to the assault or batter
stantive, in that they create new rights or (6) violations of the Internal Revenue
impair vested rights, impose new duties, . ;504 TERMINATION OF Code of 1986, Department of Treasury
or attach new disabilities regarding past, 5 ‘Ui T FOR regulations, or policies of the Internal
transactions, as opposed to merely procg, o ~ S\ oy~ Revenue Service (including the Internal
dural pI’OViSionS, the rule is that the prOVi- Revenue Manua|) for the purpose of retal-

sion will not apply retroactively absent a (a) IN GENERAL.—Subject to subsec-iating against, or harassing, a taxpayer
clear congressional intent otherwisetion (c), the Commissioner of Internaltaxpayer representative, or other employe
Landgraf v. USI Film Productd,14 S.Ct. Revenue shall terminate the employmentf the Internal Revenue Service;

1483 (1994) (holding that punitive andof any employee of the Internal Revenue  (7) willful misuse of the provisions
compensatory damages provision of thgervice if there is a final administrative oof section 6103 of the Internal Revenue
1991 Civil Rights Act amending Title VII judicial determination that such employe€ode of 1986 for the purpose of conceal-
did not apply retroactively to a case thagommitted any act or omission describethg information from a congressional in-
was pending when the statute was enmnder subsection (b) in the performancquiry,

acted, since there was not clear congresf the employee’s official duties. Such  (8) willful failure to file any return of
sional intent concerning retroactivity).termination shall be a removal for causéax required under the Internal Revenue
See also Hughes Aircraft Co. v. U.S. E®n charges of misconduct. Code of 1986 on or before the date pre:
Rel. Schumerl1l7 S.Ct. 1871, 1876 (b) ACTS OR OMISSIONS.—The actsscribed therefor (including any exten-
(1997) (The Court affirmed the “time-or omissions referred to under subsectiosions), unless such failure is due to rea
honored” presumption against giving(a) are— sonable cause and not to willful neglect,
retroactive effect to legislation unless (1) willful failure to obtain the re- (9) willful understatement of Federal
Congress had clearly manifested its intemuired approval signatures on documentsx liability, unless such understatement is



due to reasonable cause and not to willf
neglect, and

(10) threatening to audit a taxpaye
for the purpose of extracting persone
gain or benefit.

(c) DETERMINATION OF COMMIS-
SIONER.—

(1) IN GENERAL.—The Commis-
sioner of Internal Revenue may take
personnel action other than terminatio
for an act or omission under subsectio
().

(2) DISCRETION.—The exercise of
authority under paragraph (1) shall be
the sole discretion of the Commissione
of Internal Revenue and may not be del
gated to any other officer. The Commis
sioner of Internal Revenue, in his sole dis
cretion, may establish a procedure whic
will be used to determine whether an ind
vidual should be referred to the Commis
sioner of Internal Revenue for a determ
nation by the Commissioner unde
paragraph (1).



