
Boyd Gaming Corporation v.
Commissioner

Announcement 99–77

The Service (1) acquiesces in the opin-
ion, (2) withdraws proposed training ma-
terials relating primarily to the application
of section 119 of the Internal Revenue
Code to employer-provided meals in the
hospitality industry, and (3) terminates the
settlement initiative related to this issue.

The Internal Revenue Service (Service)
announces three actions as a result of the

opinion of the United States Court of Ap-
peals for the Ninth Circuit in Boyd Gam-
ing Corporation v. Comm’r, ___ F.3d ___
(9th Cir. May 12, 1999), reversing T.C.
Memo 1997–445 T.C. Dkt. Nos. 3433–95,
3434–95 (1997). 

First, the Solicitor General has decided
not to file a petition for a writ of certiorari
with the United States Supreme Court
with respect to the Ninth Circuit’s opin-
ion. Accordingly, the Service announces
today that it acquiesces in the Ninth Cir-
cuit’s opinion in Boyd Gaming Corpora-
tion. The acquiescence will appear in
1999–32 I.R.B. (August 9, 1999), and a
copy of the Action on Decision memoran-
dum in support of that acquiescence ac-
companies this announcement.  

Second, the Service withdraws the pro-
posed training materials described in An-
nouncement 98–77, 1998–34 I.R.B. 30.
See also Announcement 98-100, 1998–46
I.R.B. 42.  These materials relate primar-
ily to the application of section 119 of the
Internal Revenue Code to meals provided
to employees in the hospitality industry.  

Finally, the Service terminates the set-
tlement initiative relating to employee
meals described in Announcement 98–78,
1998–34 I.R.B. 30.  Pending cases involv-
ing this issue will be resolved on the basis
of their particular facts in light of the
Ninth Circuit’s opinion in Boyd Gaming
Corporation and the Service’s acquies-
cence in that opinion.  

The principal author of this announce-
ment is Thomas Burger, Director, Office
of Employment Tax Administration and
Compliance (OETAC).  For further infor-
mation regarding this announcement con-
tact Mr. Burger at (202) 622-3650 (not a
toll-free call).

ACTION ON DECISION

Subject: Boyd Gaming Corporation v.
Commissioner, __F.3d__ (9th Cir. 1999),
rev’g T.C. Memo. 1997–445 T.C. Dkt.
Nos. 3433–95, 3434–95

Issue: Whether a meal furnished by the
taxpayer/employer on its business
premises to an employee is furnished for
“the convenience of the employer” within
the meaning of  that phrase in section 119
of the Internal Revenue Code. 

Discussion: Section 119 of the Internal
Revenue Code provides that an em-
ployee’s gross income does not include
the value of any meal furnished to him in
kind by or on behalf of his employer for
the convenience of the employer if the
meal is furnished on the employer’s busi-
ness premises.  Treas. Reg. § 1.119–1(a)-
(2) provides that a meal is furnished for
“the convenience of the employer” if it is
furnished for a substantial noncompen-
satory business reason of the employer.
Whether an employer-provided meal is
furnished for “the convenience of the em-
ployer” is important to the employer for
federal tax purposes because the interplay
of sections 119, 132, and 274 of the Inter-
nal Revenue Code determines whether the
employer can fully deduct the cost of the
meal.  

During the years in issue, the taxpayer
furnished free meals on its business
premises to all of its employees, most of
whom were required to stay on the tax-
payer’s business premises during their
working hours primarily because of the
particular security concerns of the casino
industry.  The taxpayer argued that, be-
cause its employees were required to re-
main on its business premises during their
working hours, the meals it provided to its
employees were provided for a substantial
noncompensatory business reason.

The Tax Court held that the taxpayer’s
stay-on-the-business-premises require-
ment did not satisfy the convenience-of-
the-employer requirement of section 119,
determining that there must be a “closer
and better documented connection be-
tween the necessities of the employer’s
business and the furnishing of free meals.” 

The Ninth Circuit reversed the Tax
Court decision.  The Ninth Circuit found
that the taxpayer’s particular security and
other business-related concerns provided
sufficient justification for its policy of re-
quiring employees to stay on the em-
ployer’s business premises to satisfy “the
convenience of the employer” test of sec-
tion 119.  Specifically, the Ninth Circuit
stated that –

Boyd was required to and did support
its closed campus policy with adequate
evidence of legitimate business rea-
sons.  While reasonable minds might
differ regarding whether a “stay-on-
the-premises” policy is necessary for
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security and logistics, the fact remains
that the casinos here operate under this
policy.  Given the credible and uncon-
tradicted evidence regarding the [busi-
ness] reasons underlying the “stay-on-
the-premises” policy, it is inappropriate
to second guess these reasons or to sub-
stitute a different business judgment for
that of Boyd.

In light of the Ninth Circuit’s opinion,
the Service will not challenge whether
meals provided to employees of casino
businesses similar to that operated by
Boyd Gaming meet the section 119 “con-
venience of the employer” test where the
employer’s business policies and prac-
tices would otherwise preclude employ-
ees from obtaining a proper meal within a
reasonable meal period.  A bona fide and
enforced policy that requires employees
to stay on the employer ’s business
premises during their normal meal period
is only one example of the type of busi-
ness practice that could justify the em-
ployer’s providing of meals that would
qualify for section 119 treatment.  An-
other example could be a practice requir-
ing “check-out” procedures for employ-
ees leaving the premises in order to
address the same type of security con-
cerns that were relevant in Boyd Gaming
where these procedures have the same
practical effect.

More generally, in applying section 119
and Treas. Reg. § 1.119–1, the Service
will not attempt to substitute its judgment
for the business decisions of an employer
as to what specific business policies and
practices are best suited to addressing the
employer’s business concerns.  By the
same token, to paraphrase the Ninth Cir-
cuit, “it would not [be] enough for [an
employer] to wave a ‘magic wand’ and
say it had a policy in order [for meals to
qualify under section 119].”  Thus, the
Service will consider whether the policies
decided upon by the employer are reason-
ably related to the needs of the em-
ployer’s business (apart from a desire to
provide additional compensation to its
employees) and whether these policies are
in fact followed in the actual conduct of
the business.  If such reasonable proce-
dures are adopted and applied, and they
preclude employees from obtaining a
proper meal off the employer’s business
premises during a reasonable meal period,
section 119 will apply.

Recommendation: Acquiescence

Reviewer:  Paul C. Feinberg,
Special Counsel.

Approved:  Stuart L. Brown,
Chief Counsel.

By:  Nancy J. Marks,                        ,
Acting Associate Chief Counsel, 
(Employee Benefits and Exempt Or-
ganizations).

THIS DOCUMENT IS NOT TO BE RE-
LIED UPON OR OTHERWISE CITED
AS PRECEDENT BY TAXPAYERS

ent on the face of the document.  Despite
the fact that the Chief Counsel attorneys
no longer follow the guidance and in-
structions set forth in obsolete LGMs, all
LGMs issued between 1986-1998 are
being made publicly available.  It is antic-
ipated that the IRS will make available to
the public a Title Index that identifies
which LGMs are current and those that
have been obsoleted.

Pursuant to § 3509 of RRA 98, Con-
gress has authorized the IRS to delete tax-
payer identifying details and information
that is exempt from public disclosure
under the Freedom of Information Act
(FOIA).  See§ 6110(i)(3).  The FOIA
deletions will be made only if it is deter-
mined that disclosure might “seriously im-
pede or nullify IRS activities in carrying
out a responsibility or function;” for ex-
ample, jeopardize an ongoing investiga-
tion or judicial proceeding or that would
be harmful to other interests specified in
the FOIA.  IRM 1230, Internal Manage-
ment Document System Handbook, at text
293(2).  After the documents have been
made available to the public, the correct-
ness of the deletion of any information
may be challenged under section 6110.

Documents released under this process
will be found in the Freedom of Informa-
tion Room, 1111 Constitution Ave., NW,
Washington, DC 20224, where they may
be read and copied by the public during
the hours 9:00 A.M. to 4:00 P.M. 

The public is cautioned that LGMs may
not be used or cited as precedent.  See
§ 6110(k)(3). 

The principal author of this announce-
ment is Andrea Tucker of the Office of the
Associate Chief Counsel (Domestic).  For
further information regarding this an-
nouncement contact Andrea Tucker on
(202) 622-4540 (not a toll-free call).

Recovery Period for Certain
Personal Property Used in
Rental Real Estate Activities;
Correction

Announcement 99–82

The 1998 instructions for Form 4562,
Depreciation and Amortization, and Pub-
lication 527, Residential Rental Property,
classify certain personal property used in
a rental real estate activity (appliances,
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