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and Certain Built-In Losses

' Following Ownership Change

ence the temporary regulationshe text
of the temporary regulations also serve
as the text of REG-101363-98, page 10
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This document contains amendments |
the IncomeTax Regulations (26 CFR part
1) under section 41d)(6). These tempo
rary regulations change the rules unde
section 41(d)(6) regarding qualified re
tirement plan benefits that are protecte
from reduction by plan amendment, tc
take into account amendments made
the Taxpayer ReliefAct of 1997 (TRA
'97), Public Law 105-34 (1 Stat. 788
(1997)). Specificallythese temporary
regulations change the existing regule

Internal Revenue Servicetions to conform to th&RA '97 amend

ments to section 409 regarding the gel
eral requirement that employee stoc

erACTION: Final and temporary regula ownership plans éér distributions in the

e tions.

SUMMARY: This document contains

form of employer securities. In addition,
these temporary regulations specify th
time period during which certain plan

final and temporary regulations PrOViding_amendments for which relief has bee
U€for changes to the rules regarding q“albranted byTRA '97 may be made without

fied retirement plan benefits that are pr
el tected from reduction by plan amend

)

violating section 41(d)(6).

esinent, that have been made necessary Byplanation of Povisions

isthe Taxpayer ReliefAct of 1997 (TRA

'97). The temporary regulations change Section 41(d)(6) provides that a plan
the existing regulations to conform withis not treated as satisfying the require
the TRA '97 rules regarding in-kind dis ments of section 41if the accrued bere
tribution requirements for certain em fit of a participant is decreased by a pla
ployee stock ownership plans, and specifgmendment. Under section14d)(6)(B),
nidthe time period during which certain plarf plan amendment that eliminates a
ongmendments for which relief has bee@ptional form of benefit is treated as re
granted byTRA '97 may be made without ducing accrued benefits to the extent th:
violating the prohibition against planthe amendment applies to benefits ac
amendments that reduce accrued benefiggued as of the later of the adoption dat

These temporary regulationdeadt spon

or the efective date of the amendment

sors of qualified retirement plans, emSections 1.41(d)-4, Q&A-1(b)(1) and
. moloyers that maintain qualified retirementl.401(a)(4)—4(e) specify that fiifent op
flans, and qualified retirement plan partional forms of benefit within the meaning

ticipants. The final regulations amend theof section 41(d)(6)(B) result from dier-

existing final regulations to cross-references in the medium of a distributior



(e.g., cash or in-kind) from a plan. Secship of employer securities through qualiamendment specified by the plamhird,
tion 411(d)(6)(C) provides that any taxfied plans. Section 1506 dRA '97 ex the plan amendment must be made
credit employee stock ownership plan otends the exception of section 409(h)(2)etroactively efective.

any employee stock ownership plan is ndb cover S corporations,fettive for tax The remedial amendment period for
treated as failing to meet the requirementble years beginning after December 3hdopting plan amendments to which-sec
of section 41(d)(6) merely because it1997. Pursuant to this change, tax crediton 1541 of TRA '97 applies was ex
modifies distribution options in a nondis employee stock ownership plans, €mtended pursuant to the rules of section
criminatory manner ployee stock ownership plans, and othetO1(b) in RevProc. 98-14 (1998—4 |.R.B.

) . . stock bonus plans established and mai22). To provide a uniform time for plan
Special Rules Regaing Medium of tained by S corporation employers are n@mendment, these temporary regulations
Distribution from ESOPs required to der distributions in the form extend the time for the section 14d)(6)

Section 409(h) contains requirementé’f employer securities. relief provided by section _1541 aRA
relating to distributions from tax credit Se_ction 1.41(d)—_4, Q&A-Z(d)(2)(ii)_ ’97-t0 the end of the remedial amendment
employee stock ownership plans. Sectioﬂrov'tdes fan eﬁgeptlzjnj((;r)(zrg) t?e re|qu|reper|od for these plan amendments.

: ents of section or plan ,
gg;?éi)gggiﬁ;etgd(s}t;ﬁ :?:;gig]: r:tzccg]mendmgnts that eliminate qptional form?ther Section 4I(d)(6) Issues
ownership plans as well, and sectioRf Penefit from a tax credit employee |, Notice 98-29 (1998-22 I.R.B. 8),
401(a)(23) extends the requirements oflock ownership plan, an employee stocie |RS requested public comment re
section 409(h) to qualified plans that ar@Wnership plan, or a stock bonus plan, fQarding a number of possible methods of
stock bonus plans. Under sectioffertain employers. Section 1K#)-4, providing section 41(d)(6) relief, partie
409(h)(1)(A), an employee stock owner Q&A-2(d)(2)(il) applies to employers thatarly for defined contribution plansThe
ship plan or other stock bonus plan geneP&come substantially employee-owned, iirs will also consider comments submit
ally is required to make distributionsth® employer otherwise meets the requirgeq pursuant to Notice 98—29 that propose
available in the form of employer securi MeNts of section 409(h)(2) with respect Qther methods of providing section
ties. Prior to its amendment ByRA '97, Testrictions on the ownership of outstands 11 (d)(6) relief to address special con
section 409(h)(2) provided an exceptiof’d €mployer stock.These temporary cerns of employee stock ownership plans.

to this rule in the case of an emp|oyepegulations expand this exception from

whose charter or bylaws restrict the ewntn€ requirements of section |)(6) to SpecialAnalyses

; ; ; apply to S corporations as well, to reflect .
ership of substantially all outstanding-em pepTyRA’97 chgn o5 10 Soction 409(h) It has been determined that tHigea
ployer securities to employees or to a trudt 9 " sury decision is not a significant regula

described in section 401(a). Rules for Pla’Amendments Pursuant to tory action as defined in EO 12866.
Under section 1361, certain small busirga'g7 Therefore, a regulatory assessment is not
ness corporations that do not have more required. It also has been determined that

than 75 shareholders are eligible to elect Section 1541 oTRA'97 contains pre  section 553(b) of th&dministrative Pre
treatment as S corporations whose tax atisions relating to plan amendments thateqyreAct (5 U.S.C. chapter 5) does not
tributes generally flow through to shareare adopted as a resulfid®®A'97. Ifse¢  gpply to these regulations, and because
holders in accordance with the rules ofion 1541 applies to a plan amendmentne regulation does not impose a collec
subchapter S of chapter 1 of subtil®f section 1541(a) provides that the plan Willion of information on small entities, the
the Internal Revenue Code. Prior to thbe treated as operated in accordance Wiegulatory FlexibilityAct (5 U.S.C.
Small Business Job Protectidvct of its terms and will not fail to satisfy the-re chapter 6) does not applyPursuant to
1996 (SBJR), Public Law 104-188 @0 quirements of section 4{d)(6) by reason section 7805(f) of the Internal Revenue
Stat. 1755 (1996)), an S corporation couldf the amendment. Section 1541 applieggde, these temporary regulations will be
not maintain an employee stock ownerto a plan amendment that is made-pugypmitted to the Chief Counsel f#advo-
ship plan because an S corporation coukbant to a legislative change in the perzacy of the Small Businegsdministra

not have a qualified trust described in-sesion and employee benefit provisions ofion for comment on their impact on small
tion 401(a) as a shareholdeSBJA TRA '97, provided the following condi pysiness.

amended the requirements for S corpordions are satisfied. First, the plan amend

tions, efective for tax years beginningment must be adopted before the first dayrafting Information

after December 31, 1996, to permit -cerof the first plan year beginning on or after The principal author of these regula
tain tax-exempt @anizations, including January 1, 1999 (2001, in the case of t?ons is Linda S. Avarshall. Ofice of the
qualified trusts described in sectiorgovernmental plan, as defined in SeCtiORssociate Chief Counsel (Employee Ben
401(a), to be S corporation shareholders414(d)). Second, the plan must be epeéfits and Exempt Gyanizations). How
TRA 97 made an additional change tated in accordance with the terms of thgver other personnel from the. IRS and
the rules governing qualified plans heldplan amendment, beginning on the daufa‘reasury Department participated in their
ing securities of an S corporation emthe legislative change takedesft, or if development

ployer, to make it easier for S corporatiorthe amendment is not required by the leg '

employers to facilitate employee ownerislative change, the fefctive date of the Foxok okox



