Section 1288.—Treatment of and the estates of the surviving spouses Glearance Officer, OP:FS:FP, Washing-

Original Issue Discount on Tax- such decedents. ton, DC 20224. Any such comments
Exempt Obligations _ ~ should be submitted not later than Octo:
P g DATES: These regulations are effectivgyer 19, 1998. Comments are specifically

The adjusted applicable federal short-term, midAugust 19, 1998. requested concerning:

term, and long-term rates are set forth for the month

of September 1998. See Rev. Rul. 98-43, page 9. FOR FURTHER INFORMATION CON-
TACT: Susan B. Hurwitz, (202) 622-
3090 (not a toll-free number).

Whether the collection of information
is necessary for the proper performance c
the functions of the IRS, including
, . hether the inf ti illh ti-
section 2044.——Certain SUPPLEMENTARY INFORMATION: \éva'eUt”(iatg/ e A e
Property for Which Marital ' The accuracy of the estimated burder
Deduction Was Previously Paperwork Reduction Act associated with the collection of informa-
Allowed tion (see below);

The collection of information in these How to enhance the quality, utility, and
26 CFR 1.2044-1: Certain property for which final regulations has been reviewed andCI arity of the information colleéte q4: ’

marital deduction was previously allowed. pending receipt and evaluation of public How to minimize the burden of com-
T.D. 8779 (I\:/Ioamn;neenrase,n?g%?\éz% bgt t(hOeMOB;ﬂSr? dcéfplying with the collection of information,
44 UgS C. 3507 and gss' ned contro'PCIUdmg the application of automated

B '9 collection techniques or other forms of in-
number 1545-1612.

An agency may not conduct or s Onsogormation technology; and
gency may b ' Estimates of capital or start-up costs

and a person is not required to respond to : .
. . . ahd costs of operation, maintenance, an
a collection of information unless the col-

. . . : ., purchase of services to provide informa-

lection of information displays a valid ],
. tion.

control number assigned by OMB. . . .
. . . L : Estimates of the reporting burden in
AGENCY: Internal Revenue Service The collection of information in this ) . : )
IRS) T regulation is in §20.2056(b)—7(d)(3)(ii) these final regulations will be reflected in
(IRS), Treasury. gul Lo s > 7" the burden of Form 843 (Claim for Re-
This information is required to provide

ACTION: Final regulations. method for estates of decedents Whose?%—nd a7r(1)(é REe?utes_'i_ forRAt:atemer;tc))G?\lnAf
tate tax returns were due on or befor orm (Estate Tax Return) or

SUMMARY: This document contains Fepruary 18, 1997, to obtain an extensioEEs’t"’_‘t_e Tax Return for Nonresident
final regulations amending the estate tayf time to make the qualified terminable \OnCIiZens). . .

marital deduction regulations. Theinterest property election under section BOOKS OF records relating to this collec-
amendments are made to conform the es56(b)(7)(B)(v). This information will tion of mfolrmatlon must be retained as
tate tax regulations to recent court deche used to inform the IRS of the affectedP"d @S their contents may become matel
sions inEstate of Clayton v. Commis-estates that are electing to obtain the relié! in the administration of any internal
sioner,976 F.2d 1486 (5th Cir. 1992),granted in the regulation. The collectior}€VENUe law. Generally, tax returns an
rev'g 97 T.C. 327 (1991)Estate of of information is mandatory for those est® "€turn information are confidential, as
Robertson v. Commissiond5 F.3d 779 tates that seek relief. The likely respon‘eduired by 26 U.S.C. 6103.

(8th Cir. 1994)yev'g 98 T.C. 678 (1992); dents are individuals representing estategackground

Estate of Spencer v. Commission&s, Comments concerning the collection of

F.3d 226 (6th Cir. 1995)ev’g T.C. information should be directed to OMB, On March 1, 1994, the IRS published
Memo. 1992-579; antstate of Clack v. Attention: Desk Officer for the Depart-final estate and gift tax regulations (26
Commissionerl06 T.C. 131 (1996). The ment of the Treasury, Office of Informa-CFR part 20 and part 25) under section:
amendments affect estates of decedertisn and Regulatory Affairs, Washington,2044, 2056, 2207A, 2519, 2523, and 601
electing the marital deduction for quali-DC 20503, with copies to the Internalof the Internal Revenue Code (Code) in
fied terminable interest property (QTIP)Revenue Service, Attention: IRS Reportthe Federal Register(59 F.R. 9642). At

DEPARTMENT OF THE TREASURY
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26 CFR Parts 20 and 602
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1998-36 |.R.B. 11 September 8, 1998



that time, 820.2056(b)—7(d)(3) providederest property if the income interest isilations was submitted to the Chief Coun-
that an income interest (or life estate) thatontingent upon the executor’s electiosel for Advocacy of the Small Business
is contingent upon the executor’s electioand if that portion of the property for Administration for comment on their im-
under section 2056(b)(7)(B)(v) (the QTIPwhich no election is made will pass to opact on small business.
election) is not a qualifying income inter-for the benefit of beneficiaries other than _ )
est for life. the surviving spouse. Two examples prgPrafting Information

Qn February 18, 1997, t_emporary_reguvided in t_he te_mporar_y regulation_s have Tne principal author of these regulations
Ig_':mons (T.D. 8714) am_endlng thg existindpeen reV|seq in th.e_ fln_al regulations t9¢ g san B. Hurwitz, Office of Assistant
flnal_ estate ta>§ regulatlong,.relatmg_to theonform to this clarification. . Chief Counsel (Passthroughs and Special
marltal deduction for qualified termmable Comments were also received regarqhdustries). However, other personnel
!nterest property (QTIP) were publishedng the_ effective date of the temporar)from the IRS and the Treasury Department
in thg Federal Register(62 FR 7156). regulations. It was s.uggested that re“eéarticipated in their development.
A notice of proposed rulemaking (REG-should be made available for estates of
209830-96) cross-referencing the tempatecedents that did not make the QTIP X ok Kk Kk
rary regulations was published in thed- election on their estate tax returns because
eral Register(62 F.R. 7188) for the samethe surviving spouse’s income interest if\doption of Amendments to the
day. the property was contingent upon thé&kegulations

T_he tempprary regulqnons prowde thatlection or because the nonelected poruqn Accordingly, 26 CFR parts 20 and 602
an income interest for life (or life estatef the property was to pass to a benefi- '

. : o - are amended as follows:

that is contingent upon the executor’siary other than the surviving spouse. Ac-
QTIP election, will not, because of thecordingly, the final regulations providepART 20—ESTATE TAX: ESTATES OF
contingency, fail to be a qualifying in-that estates of decedents whose estate 9ECEDENTS DYING AFTER
come interest for life. returns were due on or before FebruarxuGUST 16, 1954

Written comments responding to thel8, 1997, are granted an extension of time
notice of proposed rulemaking were reto make the QTIP election if: (1) the pe- Paragraph 1. The authority citation for
ceived. A public hearing was held orriod of limitations on filing a claim for part 20 continues to read in part as fol-
June 3, 1997. After consideration of altredit or refund under section 6511(a) ha§Wws:
the comments, the proposed regulatiomsot expired; and (2) the estate submits a Authority: 26 U.S.C. 780
under sections 2044 and 2056 are adoptsthtement providing that, pursuant to sec- Par. 2. In §20.2044-1, paragraph &}
as revised by this Treasury decision, antion 2044, the surviving spouse’s gros@mple 8is added to read as follows:
the corresponding temporary regulationsstate vv.|II.|ncIude the' value, at the date %20.2044_1 Certain property for which
are removed. the surviving spouse’s death, of the prop="_": ; .

. L . _"marital deduction was previously

erty for which the QTIP election is being lowed
made. The statement must be signeg, '
under penalties of perjury, by the surviv- X ok x ok %

Under section 2056(b)(7)(B)(ii), the N9 SPOUSE. the surviving spouse's legal
surviving spouse has a qualifying incom&ePresentative (if the surviving spouse is
interest for life in property which passeéega”y incompetent), or the surviving  example 8. Inclusion of trust property when sur-
from the decedent if (1) the Survivingspouse’s executor (if the surviving spouseving spouse dies before first decedent’s estate tax

. . . is deceased). return is filed. D dies on July 1, 1997. Under the
Spouse Is entitled to all of the income fronl's terms of D’s will, a trust is established for the benefit

the property, pqyable at |e§‘5t 'annua”y (Q’épecim Analyses of D's spouse, S. The will provides that S is entitled
has a usufruct interest for life in the prop- to receive the income from that portion of the trust
erty), and (2) no person has a power to ap- It has been determined that this Treghat the executor elects to treat as qualified ter-
point any part of the property to any persury decision is not a significant regulaMinaple interest property. The remaining portion of
ther than the surviving spouse tory action as defined in EO 12866the trust passes as of D's date of death to a trust for
sono gsp ) y 7 “the benefit of C, D’s child. The trust terms other-
Commentators suggested that the regrherefore, a regulatory assessment is NQise provide S with a qualifying income interest for
lation, based on the case law, shoulcequired. It has also been determined thétt under section 2056(b)(7)(B)(ii). S dies on Feb-
specifically provide that as a result of thesection 553(b) of the Administrative Prosuary 10, 1998. On April 1, 1998, D's executor files
executor’s election over a portion of thecedure Act (5 U.S.C. chapter 5) does ndts estate tax return on which an election is made to
ty, in cases where the unelected paapply to these regulations and, becausg .o PO of the trust as qualified terminable in-
proper Ys ) .p Pply ” 9 . ! ?grest property under section 2056(b)(7). S’s estate
tion of the property passes to a beneficiathese regulations do not impose on smaly return is filed on November 10, 1998. The value
other than the surviving spouse, the execentities a collection of information re-on the date of S's death of the portion of the trust for
tor will not be considered to have a poweguirement, the Regulatory Flexibility Actwhich D’s executor made a QTIP election is includi-
to appoint any part of the property to any5 U.S.C. chapter 6) does not apply?'€ in S's gross estate under section 2044.
person pther than the ;urvivipg spouse. Therefore, a Reg'ulatory Flexibility §20.2044-1T [Removed]
The final regulation is clarified to pro- Analysis is not required. Pursuant to sec-
vide that an interest in property is eligibldion 7805(f) of the Code, the notice of Par. 3. Section 20.2044-1T is re-
for treatment as qualified terminable inproposed rulemaking preceding these regaoved.

5***
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of Comments
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Pa. 4. In 820.2056(b)—(7), paragraphsection 2044 of the Internal Revenu&602.101 OMB Contl numbers.
(d)(3) and (h)Example6 are revised to Code, in determining the federal estate
read as follows: tax liability on the spouse death. The
statement must be signed, under penalties(c) * * *
of perjuty, by the surviving spouse, the

* * * *x %

§20.2056(b)—(7) Election wittespect to
life estate for surviving spouse.

surviving spouss legal representative (if CFR part or sectio Current OMB
X ok ok % % the surviving spouse is legally incompewhere identified control No.
tent), or the surviving spouseexecutor and described
(d) *** (if the surviving spouse is deceased).
(3) Contingent income intests (i) An R oo
income interest for a term of years, or a FoEoxR R 20.2056(b)~7 1545-0015
life estate subject to t(_e_rmlnatlon upon the (h) * * * 1545-1612
occurrence of a specified event (e.g., re-
marriage), is not a qualifying income in- Example 6. Spousequalifying income intest L A
terest for life. Howewe a qualifying in- for Ilfg contingent on exe_cufs electlpn D‘s will
. for life that i - established a trust providing that S is entitled to re- )
come interest for lite t_ atis Contmg_engeive the income, payable at least annidiom MichaelP. Dolan,
upon the executts election under sectionhat portion of the trust that the executor elects to Deputy Commissioner of
2056(b)(7)(B)(v) will not fail to be a qual- treat as qualified terminable interest propefThe Internal Revenue.
ifying income interest for life because ofportion of the trust which the executor does not elect
such contingency or because the portiotﬁ treat as c!uallfled terminable interest propert)Approved July 27, 1998.
of the property for which the election iSpasses as of'B date of death to a trust for the bene-
property . fit of C, D's child. Under these facts, the executor is D Id C. Lubick
not made passes to or for the benefit Qft considered to have a power to appoint any part Jonald L. Lubick,
persons other than the surviving SpOUSEt the trust property to any person other than S dur- Assistant Seetary of
This paragraph (d)(3)(i) applies witle-r ing Ss life. the Treasuy.
spect to estates of decedents whose estate
P d ; b Rk oo (Filed by the Gfice of the Federal Register on
tax returr_‘s are due after Fe_ ruary 18, August 18, 1998, 8:45 a.m., and published in the
1997. This paragraph (d)(3)(i) alsqpa §20.2056(b)-T [Removed] issue of the Federal Register for BR. 44391)

plies to estates of decedents whose estate ) )

tax returns were due on or before Febru- Pa&. 5. Section 20.2056(b)¥7is re-

ary 18, 1997, that meet the requirementgoved.

of paragraph (d)(3)(ii) of this section. Pa. 6. Section 20.2056(b)-10 is-r
(i) Estates of decedents whose estatésed to read as follows:

tax returns were due on or before Februys .

ary 18, 1997, that did not make the ele::§-20'2056(b)_10 Effective dates.

tion under section 2056(b)(7)(B)(veb  Except as specifically provided in

cause the surviving spouseincome §§20.2056(b)-5(c)(3)(ii) and (iii),

interest in the property was contingenp0.2056(b)-7(d)(3), 20.2056(b)-7(e)(5),

upon the election or because the nomnd 20.2056(b)-8(b), the provisions of

elected portion of the property was to pas§g§20.2056(b)-5(c), 20.2056(b)-7,

to a beneficiary other than the surviving(.2056(b)-8, and 20.2056(b)-9 ae a

spouse are granted an extension of time flicable with respect to estates of dece-

make the QTP election if the following dents dying after March 1, 199AWith

requirements are satisfied: respect to decedents dying on or before
(A) The period of limitations on filing & sych date, the executor of the decedent

claim for credit or refund under sectionestate may rely on any reasonable rinte

6511(a) has not expired. ~_pretation of the statutory provisions.
(B) A claim for credit or refund is filed

on Form 843 with a revised Recapiul §20.2056(b)-10 [Removed]

tion and Schedule M, Form 706 (or )

706NA) that signifies the QPlelection. Pa. 7. Section 20.2056(b)-10s re-
Reference to this section should be mad@oved'

on the Form 843. .. PART 602—OMB CONTROL
(C) The following statement is in- NUMBERS UNDER THE

cluded with the Form 843: “The under-PAPERWORK REDUCTION ACT
signed certifies that the property with re-

spect to which the QPlelection is being  Pa. 8. In §602.101, paragraph (c), the
made will be included in the gross estatentry in the table for 20.2056(b)-7 is re-
of the surviving spouse as provided irvised to read as follows:
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