Section 32.—Farned Income collection of information are mandayor 32(k)(2) are not satisfied. In such circum-
An agency may not conduct or sponsostances, the IRS can treat the failure to

26 CFR 1.32-3 T: Eligibility requirements and a person is not required to respond tmeet these requirements as a mathemati-
(temporary). a collection of information unless itsli cal or clerical erro

plays a valid control number assigned by In the case of deficiencies attributable
T.D. 8773 the Cfice of Management and Budget. to certain mathematical and clerical er-

For further information concerning thisrors, enumerated in section 6213(g), the
collection of information, and where tolRS is authorized to make a summary as-
submit comments on the collection of insessment, without following the normal
formation and the accuracy of the estideficiency procedures. In the case of EIC
mated burden, and suggestions for reductaims, mathematical and clerical errors
ing this burden, please refer to thean include both errors that apply gener-
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Books or records relating to a collecin which (1) a taxpayer fails to provide a
ACTION: Temporary regulations. tion of information must be retained asorrect taxpayer identification number re-

. This d . long as their contents may become mategquired under section 32, or (2) a taxpayer
SUMMARY: TI IS OClr“']ment contains ;5| iy the administration of any internalwho claims the EIC with respect to net
temporary regulations that provide ui yoyenye . General, tax returns and earnings from self-employment fails to

ance to taxpayers who have been deniggy retrn information are confidential, apay the proper amount of self-employ-

the earned income credit (EIC) as a resylfqjired by 26 U.S.C. 6103. ment tax on the net earning#\s noted
of the deficiency procedures and wish to above, the IRS is now authorized to treat
claim the EIC in a subsequent yedhe Background failure to meet the requirements of section

temporary regulations apply to taxpayers _ . . 2(k)(2) as a mathematical or clerical
claiming the EIC for taxable years begin- This document cor|1ta_|ns amendments rérrg_)( :
ning after December 31, 1997, where th e Incone Tax Regulations (26 CFR part

taxpaye's EIC claim was denied for at) Providing guidance relating to the-r Ineligibility for the EIC under these
taxabl beginning after D pequirement that taxpayers who are denied®" rules is subject to review by the
axable year beginning after December "= T (T S p mtGOUItS.

31, 1996 The text of these temporary © or a taxable year demonstra . ,

reg}ulations also serves as the texrt) of p)r/(gf_]eir eligibility to claim the EIC in a sub- The new provision applies o taxpayers

sequent taxable yeaThis requirement is who are denied the EIC on their return for

posed regulations set forth in REG— "~ = " : : ny taxable year beginning after 1996.
116608-97, page 12 of this Bulletin. described in section 32(k)(2), which wa&

added by section 1085(a)(1) of thex-
DATES: Effective date June 25, 1998. payer Relié Act of 1997 (Public Law
Applicability dates For dates of ap- 105-34,111 Stat. 788). A taxpayer who has been denied the
plicability, see §1.32—3T(f) of these regu- Section 32(k)(2) pertains to taxpayer&lC, in whole or in part, as a result of de-
lations. who are denied the EIC as a result of thigciency procedures is ineligible to file a
deficiency procedures under subchapter Eturn claiming the EIC subsequent to the
FOR FLRTHER INFORMATION CON-  of chapter 63 (the deficiency proceduresfenial until the taxpayer provides evi-
TACT: Karin Loverud at 202-622-6060A taxpayer who has been denied the El@ence of eligibility for the EIC. Defi-
(not a toll-free number). for any taxable year as a result of the defeiency procedures include administrative
] ciency procedures is ineligible to claimprocedures (other than procedures related
SUPPLEMENARY INFORMATION: the EIC for a subsequent taxable year ume mathematical or clerical errors) that re-
Paperwork Reductio n Act less the taxpayer provides information result in an assessment of a deficiency in
quired by the Secretary demonstrating eltax, whether or not a notice of deficiency
These regulations are being issuedibility for the EIC. If the taxpayer is issued To demonstrate current eligibil-
without prior notice and public proceduredemonstrates eligibility for the EIC, theity, the regulations require the taxpayer to
pursuant to te Administrative Procedure taxpayer is not required to provide this ineomplete Form 8862nformation To
Act (5 U.S.C. 553). For this reason, th¢ormation in the future unless the IRSClaim Earned Income C redit After Disal-
collection of information contained in again denies the EIC as a result of the deiswance . Form 8862 contains a series of
these regulations has been reviewed anfitiency procedures. guestions designed to assist the IRS in de-
pending receipt and evaluation of public If the taxpayer fails to provide the re-termining whether the taxpayer is eligible
comments, approved by theff@e of quired information or the informationto claim the EIC under section 32 for the
Management and Budget under contrgirovided does not demonstrate eligibilitysubsequent taxable yeaA taxpayer fails
number 1545-1575. Responses to thfer the EIC, the requirements of sectioio demonstrate eligibility if, for example,
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the form is incomplete or any item of in-Special Analyses the taxpayer demonstrates eligibility for
formation on the form is incorrect or in- ) the EIC in accordance with paragraph (c)
consistent with any item on the return. If |t has been determined that these regiyt yhig section. If a taxpayer demonstrates
the taxpayer properly demonstrates eligt&lions are not a significant regulatory acqjiginjiity for a taxable year in accordance
bility for the EIC, the taxpayer is not re-on as defined in Executive Order 12868, haragraph (c) of this section, the tax-
quired to submit Form 8862 in the future! Nerefore, a regulatory assessment is Nghy o naad not comply with those require-
unless the IRS again denies the EIC as'§duired. Italso has been determined thafe s tor any subsequent taxable year un-
result of the deficiency procedures. section 553(b) of the Administrative Proy,qs o service again denies the EIC as a
The regulations require the taxpayer t§€dure Act (5 U.S.C. chapter 5) does nQlg, it of the deficiency procedures.
attach Form 8862 to the first income ta@PPly to these regulations. (b) Denial of the EIC as a result of the
return on which the taxpayer claims the IUis hereby certified that these regulayof oy proceduresFor purposes of
EIC after the EIC has been denied as a rdons will not have a significant economic, . - ion “denial of the EIC as a result of
sult of the deficiency procedures. Thdmpact on a substantial number of Smame deficier,ncy procedures occurs when a
EIC is denied as a result of the deficiencgntities. This certification is based upon, . "t of the EIC is assessed as a
procedures when an assessment of a deff fact that the underlying statute appliegog ooy (other than as a mathematical
ciency is made (other than as a mathemd@0lly to individuals. Therefore, & Regulas, oo ieq error under section 6213(b)(1))
ical or clerical error under sectiontory Flexibility Analysis under the Regu- '
6213(b)(1)). !atory FIex!biIity Act (5 U.S.C. chapter 6) case of a taxpayer to whom paragraph (a)
The Treasury Department and the IR Not required. of this section applies, and except as oth-

anticipate that the Commissioner of Inter- Pursuant to section 7805(f), these tem:

nal Revenue may require taxpayers taorary regulations will be submitted to(ezlr:\:l:rs],ef(?rrct)[:”edeEcliCb)]gltehdescfjcl:))?emljz:’?tntir’tgg
provide documentary evidence in additiohe Chief Counsel for Advocacy of the d

to Form 8862. Whether or not the ComSmall Business Administration for com—Olenlal s allowed unless the taxpayer prop-

o . ) o - erly completes Form 886®)formation To
ent on their impact on small business. . ) .
missioner requweg taxpayers to.prowdé”l P Claim Earned Income Credit After Disal-
documentary evidence in addition t

Form 8862, the Commissioner mac;/Draftmg Information lowance,demonstrating eligibility for the

. I o EIC, and otherwise is eligible for the EIC.
choose to examine any return claiming The principal author of these regulay any item of information on Form 8862
the EIC for which Form 8862 is required.tions is Karin Loverud of the Office of thejs jncorrect or inconsistent with any item
The regulations provide that if the tax-associate Chief Counsel (Employee Bengy, the return, the taxpayer will be treated
ggggr fa:jls to prozerly completei_ FS_T_mefits and Exempt Organizations), IRSyq 1ot demo’nstrating eligibility for the
or does not aemonstrate eligibllity{owever, other personnel from the IR
for the EIC, the provisions of sectiongng Treasury Deppartment participated FIC. The taxpayer must attach Form 8862

e . B the taxpayer's first income tax return on
32(k)(2) are not satisfied. In such circumthejr development. which thep th aver claims the EIC after
stances, the IRS can deny the EIC as a pay

(c) Demonstration of eligibility.In the

mathematical or clerical error under sec- oo Zlheiigleflcr;apfrsssgugggiw as aresult of the

tion 6213(g9)(2)(J) [(K)] (relating to the . 4 ' .

omission of information required by Sec_Adoptlon of Amendments to the (d) Failure to demonstrate eligibility.
Regulations If a taxpayer to whom paragraph (a) of

tion 32(k)(2)). If a taxpayer’s claim for

the EIC is denied under section accordingly, 26 CFR part 1 is amende

C!qhis section applies fails to satisfy the re-
6213(9)(2)(9) [(K)], the taxpayer must at-s follows:

uirements of paragraph (c) of this sec-

tach Form 8862 to the next return for tion with respect to a particular taxable
which the EIC is claimed. PART 1—INCOME TAXES year, the IRS can deny the EIC as a math-
The regulations provide that if two in- ematical or clerical error under section

dividuals marry after one has been denied P2ragraph 1. The authority citation f05213(g)(2)(J) [(K)].
the EIC as a result of the deficiency proP2rt 1 continues to read in part as follows: (e) Special rule where one spouse de-

cedures, the eligibility requirements apply Authority: 26 U.S.C. 7805 ** nied EIC. The eligibility requirements set
when they file a joint return and claim the ~ar- 2. Section 1.32-3T is added tgorth in this section apply to taxpayers fil-
EIC. For example, two unmarried taxead as follows: ing a joint return where one spouse was
payers have qualifying children and claingq 32_3T Eligibility Requirements denied the EIC for a taxable year prior to
the EIC. The taxpayers SUbsequen“Memporary), marriage and has not gstabhshed_ellglbn-
marry. For a taxable year preceding the ity as either an unmarried or married tax-

marriage, one of the taxpayers was denied (a) In general. A taxpayer who has payer for a subsequent taxable year.

the EIC under the deficiency procedurebeen denied the earned income credit (f) Effective date.This section applies
and has not established eligibility for aEIC), in whole or in part, as a result ofto returns claiming the EIC for taxable
subsequent year. In this situation, if thethe deficiency procedures under subchapears beginning after December 31,
claim the EIC for the taxable year inter B of chapter 63 (deficiency proce-1997, where the EIC was denied for a
which they marry, the demonstration oflures) is ineligible to file a return claim-taxable year beginning after December
eligibility rules will apply. ing the EIC subsequent to the denial untB1, 1996.
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PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 3. The authority citation for pa
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 4. In 8602.101, paragraph (c)
amended by adding an entry in numeric
order to read as follows:

8602.101 OMB Control numbers.

* * * * *

(C) * k *

CFR part or section Current OMB
where identified and  control No.
described

1.32-3T ... 1545-157

Michael P. Dolan,
Deputy Commissioner of
Internal Revenue.

Approved May 18, 1998.

Donald C. Lubick,
Assistant Secretary o
the Treasury.
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