
services rendered to him during the quar-
ter beginning April 1, 1998, shall be at the
rate of 35 cents.

In accordance with directions in Sec-
tion 15(a) of the Railroad Retirement Act
of 1974, the Railroad Retirement Board
has determined that for the quarter begin-
ning April 1, 1998, 30.3 percent of the
taxes collected under Sections 3211 ( b )
and 3221(c) of the Railroad Retirement
Tax Act shall be credited to the Railroad
Retirement Account and 69.7 percent of
the taxes collected under such Sections
3211(b) and 3221(c) plus 100 percent of
the taxes collected under Section 3221(d)
of the Railroad Retirement Tax Act shall
be credited to the Railroad Retirement
Supplemental Account.

Dated: February 19, 1998.
By Authority of the Board.

Beatrice Ezerski,
Secretary to the Board.

(Filed by the Office of the Federal Register on
February 25, 1998, at 8:45 a.m., and published in the
issue of the Federal Register for February 26, 1998,
63 F.R. 9876)

In accordance with directions in Sec-
tion 3221(c) of the Railroad Retirement
Tax Act (26 U.S.C., Section 3221(c)), the
Railroad Retirement Board has deter-
mined that the excise tax imposed by such
Section 3221(c) on every employer, with
respect to having individuals in his em-
ploy, for each work-hour for which com-
pensation is paid by such employer for
services rendered to him during the quar-
ter beginning July 1, 1998, shall be at the
rate of 35 cents.

In accordance with directions in Sec-
tion 15(a) of the Railroad Retirement Act
of 1974, the Railroad Retirement Board
has determined that for the quarter begin-
ning July 1, 1998, 29.7 percent of the
taxes collected under Sections 3211 ( b )
and 3221(c) of the Railroad Retirement
Tax Act shall be credited to the Railroad
Retirement Account and 70.3 percent of
the taxes collected under such Sections
3211(b) and 3221(c) plus 100 percent of
the taxes collected under Section 3221(d)
of the Railroad Retirement Tax Act shall
be credited to the Railroad Retirement
Supplemental Account.

Dated: June 2, 1998.
By Authority of the Board.

Section 6011.—General
Requirement of Return,
Statement or List

26 CFR 301.6011–2: Required use of magnetic
media.

T.D. 8772

D E PA RTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 301

Magnetic Media Filing
Requirements for Information
Returns

A G E N C Y:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Final and temporary regula-
tions.

S U M M A RY:  This document contains
final and temporary regulations relating to
the requirements for filing information re-
turns on magnetic media or in other ma-
chine-readable form under section
6 0 11(e) of the Internal Revenue Code
(Code).  These regulations affect persons
filing information returns.  These regula-
tions prescribe magnetic media filing re-
quirements for employers filing wage and
tax statements for employees in Puerto
Rico, U.S. Vi rgin Islands, Guam, and
American Samoa.  In addition, these regu-
lations provide taxpayers with the guid-
ance to comply with the changes made to
the Code and to the administrative prac-
tices with respect to filing on magnetic
media or in other machine-readable form.

D ATES:  Effective date: These regula-
tions are effective June 30, 1998.

Applicability date: These regulations
apply to information returns required to
be filed on or after January 1, 1997.

FOR FURTHER INFORMATION CON-
TA C T:  Donna Joy Welch, (202) 622-
4910 (not a toll-free call), if the inquiry
relates to provisions of these regulations.

For further information, see the telephone
numbers listed at the beginning of SUP-
PLEMENTARYINFORMATION.

S U P P L E M E N TA RY I N F O R M AT I O N :
If the inquiry relates to magnetic media
filing and magnetic media specifications
for Form W–2, Form 499R–2/W–2PR,
Form W–2VI, Form W–2GU, and Form
W–2AS, persons residing in the following
locations should contact the correspond-
ing Social Security Administration office
(not a toll-free call):

Alabama (404) 562-1314 (Atlanta), 
Alaska (206) 615-2125 (Seattle), 
American Samoa (415) 744-4559 (San
Francisco), 
Arizona (415) 744-4559 (San 
Francisco), 
Arkansas (501) 324-5466 (Little
Rock), 
California (415) 744-4559 (San 
Francisco), 
Colorado (303) 844-2364 (Denver), 
Connecticut (617) 565-2895 (Boston), 
Delaware (215) 597-4632 
(Philadelphia), 
District of Columbia (215) 597-4632
(Philadelphia), 
Florida (404) 562-1314 (Atlanta), 
Georgia (404) 562-1314 (Atlanta), 
Guam (415) 744-4559 (San Francisco), 
Hawaii (415) 744-4559 (San 
Francisco), 
Idaho (206) 615-2125 (Seattle), 
Illinois (312) 575-4244 (Chicago), 
Indiana (312) 575-4244 (Chicago), 
Iowa (816) 936-5649 (Kansas City), 
Kansas (816) 936-5649 (Kansas City), 
Kentucky (404) 562-1314 (Atlanta), 
Louisiana (504) 389-0426 (Baton
Rouge), 
Maine (617) 565-2895 (Boston), 
Maryland (215) 597-4632 
(Philadelphia), 
Massachusetts (617) 565-2895
(Boston), 
Michigan (312) 575-4244 (Chicago), 
Minnesota (312) 575-4244 (Chicago), 
Mississippi (404) 562-1314 (Atlanta), 
Missouri (816) 936-5649 (Kansas
City), 
Montana (303) 844-2364 (Denver), 
Nebraska (816) 936-5649 (Kansas
City), 
Nevada (415) 744-4559 (San 
Francisco), 
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New Hampshire (617) 565-2895
(Boston), 
New Jersey (212) 264-5643 (New
York), 
New Mexico (505) 262-6048 
(Albuquerque), 
New York (212) 264-5643 (New York), 
North Carolina (404) 562-1314 
(Atlanta), 
North Dakota (303) 844-2364 
(Denver), 
Ohio (312) 575-4244 (Chicago), 
Oklahoma (405) 951-3007 (Oklahoma
City), 
Oregon (206) 615-2125 (Seattle), 
Pennsylvania (215) 597-4632
(Philadelphia), 
Puerto Rico (787) 766-5574 (San
Juan), 
Rhode Island (617) 565-2895
(Boston), 
South Carolina (404) 562-1314 
(Atlanta), 
South Dakota (303) 844-2364 
(Denver), 
Tennessee (404) 562-1314 (Atlanta), 
Texas-Central/South (210) 229-6433
(San Antonio), 
Texas-Dallas County (214) 767-6777
(Dallas), 
Texas-North (817) 978-3123 (Forth
Worth), 
Texas-Southeast (713) 718-3015
(Houston), 
Texas-West (505) 262-6048 
(Albuquerque), 
Utah (303) 844-2364 (Denver), 
Vermont (617) 565-2895 (Boston), 
Virgin Islands (787) 766-5574 (San
Juan), 
Virginia (215) 597-4632 
(Philadelphia), 
Washington (206) 615-2125 (Seattle), 
West Virginia (215) 597-4632
(Philadelphia), 
Wisconsin (312) 575-4244 (Chicago),

and
Wyoming (303) 844-2364 (Denver). 
If the inquiry relates to either the

waiver procedure for all forms described
in these regulations or the magnetic media
specifications for Forms 1042–S, 1098,
1099 series, 5498, 8027, or W–2G, per-
sons should contact the Internal Revenue
Service, Martinsburg Computing Center,
P.O. Box 1359, Martinsburg, West Vi r-
ginia  25402-1359; telephone (304) 263-
8700 (not a toll-free call).

Background

Section 6011(e) authorizes the Secre-
tary to prescribe regulations providing the
standards for determining which returns
must be filed on magnetic media or in
other machine-readable form.  Section
6 0 11(e) was added to the Internal Rev-
enue Code (Code) by section 319 of the
Tax Equity and Fiscal Responsibility Act
of 1982, Public Law 97–248, 96 Stat.
610; and was amended by section 109 of
the Interest and Dividend Tax Compli-
ance Act of 1983, Public Law 98–67, 97
Stat. 383; and section 7713 of the Rev-
enue Reconciliation Act of 1989 (1989
Act), Public Law 101–239, 103 Stat.
2394.  As amended by the 1989 Act, sec-
tion 6011(e)(2)(A) provides that the Sec-
retary shall not require any person to file
returns on magnetic media unless the per-
son is required to file at least 250 returns
during the calendar year.

On October 10, 1996, final and tempo-
rary regulations (T.D. 8683) amending the
existing regulations relating to the re-
quirements for filing information returns
on magnetic media or in other machine-
readable form under section 6011(e) were
published in the Federal Register ( 6 1
F.R. 53058 [T.D. 8683, 1996–2 C.B.
169]).  A notice of proposed rulemaking
(REG–209803–95) cross-referencing the
temporary regulations was published in
the Federal Register for the same day
(61 F.R. 53161 [REG–209803–95,
1996–2 C.B. 497]).  These regulations
were issued at the request of the Social
Security Administration (the SSA) that
regulations be issued to require employers
required to fi le 250 or more Forms
499R–2/W–2PR (Withholding Statement
(Puerto Rico)), Forms W–2VI (U.S. Vir-
gin Islands Wage and Tax Statement),
Forms W–2GU (Guam Wage and Ta x
Statement), and Forms W–2AS (Ameri-
can Samoa Wage and Tax Statement) to
file these forms with the SSAon magnetic
media.  Filing these forms on magnetic
media will reduce administrative burdens
and will increase accurate processing of
information.  These regulations also re-
flect the changes made to the Code and to
the administrative practices with respect
to filing on magnetic media or in other
machine-readable form.    

One written comment responding to
this notice was received.  No public hear-

ing was requested or held.  After consid-
eration of the comment, the proposed reg-
ulations are adopted as modified and the
corresponding temporary regulations are
removed.  The comment is discussed
below.

Summary of Comment

The commentator suggests that the def-
inition of magnetic media is too restric-
tive and that it does not encompass the
use of additional technology that would
facilitate the underlying reporting require-
ments.  The commentator suggests that
the definition is not broad enough to in-
clude the use of digital filing, specifically
2D barcode.  Neither the IRS nor the SSA
utilize digital filing technology at this
time.  However, the IRS and the SSA are
committed to utilizing available technol-
ogy that would facilitate the purpose of
information reporting.  Therefore, the reg-
ulations make clear that the use of other
media may be permitted in the future as
provided in applicable regulations, rev-
enue procedures, or publications. 

Relationship to Treasury Decision 8734

Treasury Decision 8734 was published
in the Federal Register on October 14,
1997 (62 F.R. 53387 [T.D. 8734, 1997–44
I.R.B. 5]) and removed §§1.6045–1T and
1 . 6 0 4 5 – 2 T e ffective January 1, 1999.
This document removes §§1.6045–1T
amd 1.6045–2T e ffective June 30, 1998.
Because this document removes these
sections at an earlier date, a document
will be published later to amend T. D .
8734 to take this into account. 

Special Analyses

It is hereby certified that the regula-
tions in this document will not have a sig-
nificant economic impact on a substantial
number of small entities.  This certifica-
tion is based on a determination that these
regulations impose no additional report-
ing or recordkeeping requirement and
prescribe only the method of filing infor-
mation returns that are already required to
be filed.  Further, these regulations are
consistent with the requirements imposed
by statute.  Section 6011(e)(2)(A) pro-
vides that, in prescribing regulations pro-
viding standards for determining which
returns must be filed on magnetic media
or in other machine-readable form, the
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Secretary shall not require any person to
file returns on magnetic media unless the
person is required to file at least 250 re-
turns during the calendar year.  Consistent
with the statutory provision, these regula-
tions do not require information returns to
be filed on magnetic media unless 250 or
more returns are required to be filed.  Fur-
t h e r, the economic impact caused by fil-
ing on magnetic media should be mini-
mal.  If a taxpayer’s operations are
computerized, reporting in accordance
with the regulations should be less costly
than filing on paper.  If the taxpayer’s op-
erations are not computerized, the incre-
mental cost of magnetic media reporting
should be minimal in most cases because
of the availability of computer service bu-
reaus.  In addition, the regulations provide
that the IRS may waive the magnetic
media filing requirements upon a showing
of hardship.  It is anticipated that the
waiver authority will be exercised so as
not to unduly burden taxpayers lacking
both the necessary data processing facili-
ties and access at a reasonable cost to
computer service bureaus.  Accordingly, a
Regulatory Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.  

It has been determined that this Tr e a-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required.  

Pursuant to section 7805(f) of the Inter-
nal Revenue Code, the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business Admin-
istration for comment on its impact on
small business.

Drafting Information

The principal author of these regula-
tions is Donna Joy Welch, Office of As-
sistant Chief Counsel (Income Tax and
Accounting).  However, other personnel
from the IRS and the Treasury Depart-
ment participated in the development of
the regulations.

* * * * *

Adoption of Amendments to the
Regulations

A c c o r d i n g l y, 26 CFR parts 1 and 301
are amended as follows:

PART 1—INCOME TAXES 

Paragraph 1.  The authority citation for
part 1 continues to read in part as follows:

Authority:  26 U.S.C. 7805 * * *

§§1.6045–1T and 1.6045–2T
[Removed]

P a r. 2.  Sections 1.6045–1T a n d
1 . 6 0 4 5 – 2 T, currently in effect, are re-
moved.

P a r. 3.  Section 1.6045-1, currently in
effect, is amended by:

1.  Revising paragraph (l).
2.  Removing the language “§1.6045–

1T(l)” and adding “paragraph (l) of this
section” in its place in paragraph (q).

The revision reads as follows:

§1.6045–1 Returns of information of
brokers and barter exchanges.

*  *  *  *  *  

(l) Use of magnetic media. For infor-
mation returns filed after December 31,
1996, see §301.6011–2 of this chapter for
rules relating to filing information returns
on magnetic media and for rules relating
to waivers granted for undue hardship.  A
broker or barter exchange that fails to file
a Form 1099 on magnetic media, when
required, may be subject to a penalty
under section 6721 for each such failure.
See paragraph (j) of this section.   

*  *  *  *  *

Par. 4.  Section 1.6045–2, currently in
effect, is amended by:

1.  Revising paragraph (g)(2).
2.  Removing the language “§1.6045–

2T(g)(2)” and adding “paragraph (g)(2) of
this section” in its place in paragraph (i).

The revision reads as follows:

§1.6045–2 Furnishing statement required
with respect to certain substitute
payments.

*  *  *  *  *

(g) * * * 
(2) Use of magnetic media. For infor-

mation returns filed after December 31,
1996, see §301.6011–2 of this chapter for
rules relating to filing information returns
on magnetic media and for rules relating
to waivers granted for undue hardship.  A
broker or barter exchange that fails to file
a Form 1099 on magnetic media, when

required, may be subject to a penalty
under section 6721 for each such failure.
See paragraph (g)(4) of this section.    

*  *  *  *  *

PART301—PROCEDURE AND
ADMINISTRATION

P a r. 5.  The authority citation for part
301 continues to read in part as follows:

Authority:  26 U.S.C. 7805 * * *  
Par. 6.  Section 301.6011-2 is amended

by:  
1.  Revising paragraphs (a)(1), (b)(1),

(b)(2), (c)(1) heading, (c)(1)(i), (c)(1)(iii),
(c)(2), (d), (f), (g) heading, and (g)(2).

2.  Adding paragraph (c)(1)(iv).
3.  Removing paragraphs (c)(3) and

(c)(4) and the last sentence of paragraph
(e).  

The revisions and addition read as fol-
lows:

§301.6011–2 Required use of magnetic
media.

(a) * * *
(1) Magnetic media. The term m a g -

netic media means any media permitted
under applicable regulations, revenue
procedures or publications, or, in the case
of returns filed with the Social Security
Administration, Social Security Adminis-
tration publications.  These generally in-
clude magnetic tape, tape cartridge, and
diskette, as well as other media (such as
electronic filing) specifically permitted
under the applicable regulations, proce-
dures, or publications.    

*  *  *  *  *

(b) Returns re q u i red on magnetic
m e d i a . (1) If the use of Form 1042-S,
1098, 1099 series, 5498, 8027, W-2G, or
other form treated as a form specified in
this paragraph (b)(1) is required by the
applicable regulations or revenue proce-
dures for the purpose of making an infor-
mation return, the information required
by the form must be submitted on mag-
netic media, except as otherwise provided
in paragraph (c) of this section.  Returns
on magnetic media must be made in ac-
cordance with applicable revenue proce-
dures or publications (see §601.601(d)-
(2)(ii)(b) of this chapter).  Pursuant to
these procedures, the consent of the Com-
missioner of Internal Revenue (or other
authorized officer or employee of the In-
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ternal Revenue Service) to a magnetic
medium must be obtained by submitting
Form 4419 (Application for Filing Infor-
mation Returns Magnetically/Electroni-
cally) prior to submitting a return de-
scribed in this paragraph (b)(1) on the
magnetic medium. 

(2) If the use of Form W–2 (Wage and
Tax Statement), Form 499R–2/W–2PR
( Withholding Statement (Puerto Rico)),
Form W–2VI (U.S. Vi rgin Islands Wa g e
and Tax Statement), Form W – 2 G U
(Guam Wage and Tax Statement), Form
W–2AS (American Samoa Wage and Tax
Statement), or other form treated as a
form specified in this paragraph (b)(2) is
required for the purpose of making an in-
formation return, the information required
by the form must be submitted on mag-
netic media, except as otherwise provided
in paragraph (c) of this section.  Returns
described in this paragraph (b)(2) must be
made in accordance with applicable So-
cial Security Administration procedures
or publications (which may be obtained
from the local office of the Social Secu-
rity Administration).

*  *  *  *  *

(c) E x c e p t i o n s—(1) Low-volume fil -
e r s / 2 5 0 - t h re s h o l d—(i) In general. N o
person is required to file information re-
turns on magnetic media unless the per-
son is required to file 250 or more returns
during the calendar year.  Persons filing
fewer than 250 returns during the calen-
dar year may make the returns on the pre-
scribed paper form, or, alternatively, such
persons may make returns on magnetic
media in accordance with paragraph (b)
of this section.

*  *  *  *  *

(iii) No aggregation. Each type of in-
formation return described in paragraphs
(b)(1) and (2) of this section is considered
a separate return for purposes of this para-
graph (c)(1).  Therefore, the 250-thresh-
old applies separately to each type of
form required to be filed.  

(iv) Examples. The provisions of para-
graph (c)(1)(iii) of this section are illus-
trated by the following examples:

Example 1. For the calendar year ending Decem-
ber 31, 1998, Company X is required to file 200 re-
turns on Form 1099–INT and 350 returns on Form
1099–MISC.  Company X is not required to file
Forms 1099–INT on magnetic media but is required
to file Forms 1099–MISC on magnetic media.

Example 2. During the calendar year ending De-
cember 31, 1998, Company Yhas 275 employees in
Puerto Rico and 50 employees in American Samoa.
Company Y is required to file Forms 499R–2/
W–2PR on magnetic media but is not required to file
Forms W–2AS on magnetic media.

Example 3. For the calendar year ending Decem-
ber 31, 1998, Company Z files 300 original returns
on Form 1099–DIV and later files 70 corrected re-
turns on Form 1099–DIV.  Company Z is required to
file the original returns on magnetic media.  How-
ever, Company Z is not required to file the corrected
returns on magnetic media because the corrected re-
turns fall under the 250-threshold.  See §301.6721–
1(a)(2)(ii).

(2) Waiver. (i) The Commissioner may
waive the requirements of this section if
hardship is shown in a request for waiver
filed in accordance with this paragraph
(c)(2)(i).   The principal factor in deter-
mining hardship will be the amount, if
any, by which the cost of filing the infor-
mation returns in accordance with this
section exceeds the cost of filing the re-
turns on other media.  Notwithstanding
the foregoing, if an employer is required
to make a final return on Form 941, or a
variation thereof, and expedited filing of
Forms W–2, Forms 499R–2/W–2PR,
Forms W–2VI, Forms W–2GU, or Form
W–2AS is required, the unavailability of
the specifications for magnetic media fil-
ing will be treated as creating a hardship
(see §31.6071(a)–1(a)(3)(ii) of this chap-
ter).  A request for waiver must be made
in accordance with applicable revenue
procedures or publications (see
§ 6 0 1 . 6 0 1 ( d ) ( 2 ) ( i i ) (b) of this chapter).
Pursuant to these procedures, a request
for waiver should be filed at least 45 days
before the due date of the information re-
turn in order for the Service to have ade-
quate time to respond to the request for
waiver. The waiver will specify the type
of information return and the period to
which it applies and will be subject to
such terms and conditions regarding the
method of reporting as may be prescribed
by the Commissioner.

(ii) The Commissioner may prescribe
rules that supplement the provisions of
paragraph (c)(2)(i) of this section.

(d) Paper form re t u r n s . Returns sub-
mitted on paper forms (whether or not
machine-readable) permitted under para-
graph (c) of this section shall be in accor-
dance with applicable Internal Revenue
Service or Social Security Administration
procedures.  

*  *  *  *  *   

(f) Failure to file. If a person fails to
file an information return on magnetic
media when required to do so by this sec-
tion, the person is deemed to have failed
to file the return.  In addition, if a person
making returns on a paper form under
paragraph (c) of this section fails to file a
return on machine-readable paper form
when required to do so by this section, the
person is deemed to have failed to file the
return.  See sections 6652, 6693, and
6721 for penalties for failure to file cer-
tain returns.  See also section 6724 and
the regulations under section 6721 for the
specific rules and limitations regarding
the penalty imposed under section 6721
for failure to file on magnetic media. 

(g) Effective dates. * * *
(2) Paragraphs (a)(1), (b)(1), (b)(2),

(c)(1)(i), (c)(1)(iii), (c)(1)(iv), (c)(2), (d),
(e), and (f) of this section are effective for
information returns required to be filed
after December 31, 1996.  For informa-
tion returns required to be filed after De-
cember 31, 1989, and before January 1,
1997, see section 6011(e). 

§301.6011–2T [Removed].

P a r. 7.  Section 301.6011 – 2 T is re-
moved.

Michael P. Dolan,
Deputy Commissioner of 

Internal Revenue.

Approved  May 22, 1998.

Donald C. Lubick,
Assistant Secretary of 

the Treasury.

(Filed by the Office of the Federal Register on June
29, 1998, 8:45 a.m., and published in the issue of the
Federal Register for June 30, 1998, 63 F.R. 35517)

Section 7520.—Valuation Tables

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of August 1998. See Rev. Rul. 98–36, page 6.

Section 7872.—Treatment of
Loans With Below-Market
Interest Rates

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of August 1998. See Rev. Rul. 98–36, page 6.
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26 CFR 1.7872–5T:  Exempted Loans (temporary).

Below-market loans; exempted
loans; second mortgage loans under the
M A H R A A c t . A below-market second
mortgage loan made under the Multifam-
ily Assisted Housing Reform and Afford-
ability Act of 1997, by the Department of
Housing and Urban Development (HUD)
to the owner of a multifamily low-income
rental property in connection with restruc-
turing the existing first mortgage on the
p r o p e r t y, is exempted from section 7872
of the Code.

Rev. Rul. 98–34

ISSUE

If the Department of Housing and
Urban Development (“HUD”) makes a
below-market second mortgage loan in
accordance with the Multifamily Assisted
Housing Reform and Affordability Act of
1997, 111 Stat. 1384 (“MAHRAAct”), is
that loan exempt from § 7872 of the Inter-
nal Revenue Code?

FACTS

Limited partnership PRS owns a multi-
family low-income rental property subject
to a first mortgage that secures a nonre-
course first mortgage note with an out-
standing principal balance of $100x ( t h e
“Existing Mortgage loan”).  The Existing
Mortgage loan is insured by the Federal
Housing Administration (“FHA”).  P R S,
as owner of the property, receives both
rental payments from the property’s ten-
ants and, under a project-based assistance
contract, certain additional payments
from HUD.  (Collectively, the payments
are referred to as “Contract Rents.”)  The
Contract Rents exceed the rents that
would be received with respect to compa-
rable unassisted rental properties in the
same housing market (“Street Rents”).  If
the project-based assistance from HUD
were reduced so that Contract Rents re-
flected Street  Rents, P R S would not be
able to satisfy its debt service obligation
on the Existing Mortgage loan.

Congress enacted the MAHRA Act to
reduce the federal government’s cost of
rental subsidies, to minimize FHA m o r t-
gage insurance risks, and to ensure the
continued viability of multifamily rental
housing projects.  S e e § 511(b) of the
MAHRA Act; H.R. Conf. Rep. No. 297,

105th Cong., 1st Sess. 137–39 (1997).
To achieve these goals, the MAHRA Act
permits owners of eligible multifamily
housing projects with expiring project-
based assistance contracts to enter into
mortgage restructuring and rental assis-
tance sufficiency plans with HUD or a
participating administrative entity acting
on behalf of HUD.

In accordance with the MAHRA A c t ,
the following actions occur:  

(1) Project-based assistance payments
to P R S are reduced so that the Contract
Rents received by P R S reflect Street
Rents.  

(2) HUD makes a $35x cash payment
to the holder of the Existing Mortgage
loan on behalf of PRS to reduce the out-
standing principal balance of the Existing
Mortgage loan to $65x.

(3) The terms of the Existing Mortgage
loan are modified, resulting in a new first
mortgage loan with an outstanding princi-
pal balance of $65x (“New First Mortgage
loan”).  The New First Mortgage loan
provides for interest above the applicable
Federal rate under § 1274(d) (“AFR”).
Debt service on the New First Mortgage
loan is supportable by the reduced Con-
tract Rents.

(4) In consideration for the payment in
step (2), PRS executes a nonrecourse note
to HUD (the “Second Mortgage loan”) se-
cured by a second mortgage.  The Second
Mortgage loan has a principal balance of
$ 3 5x, provides for interest below the
AFR, and qualifies as indebtedness under
general principles of federal income tax
law. The Second Mortgage loan is made
in accordance with § 517(a)(1)(B) of the
MAHRAAct.

LAWAND ANALYSIS

In general, § 7872 defines a below-
market loan as any loan on which the in-
terest rate charged is less than the A F R .
Section 7872(b) provides that the bor-
rower of a below-market term loan is
treated as having received from the
lender, on the date the loan is made, cash
in an amount equal to the excess of the
amount loaned over the present value of
all payments required under the loan (the
“imputed transfer”).  Section 7872(b) fur-
ther provides that a below-market term
loan is treated as having original issue
discount (“OID”) in an amount equal to
the imputed transfer, which is in addition

to any other OID on the loan determined
without regard to § 7872(b). 

Section 1.7872–5T(a)(1) of the tempo-
rary Income Tax Regulations provides
that, notwithstanding any other provision
of § 7872 and the regulations thereunder,
§ 7872 does not apply to the loans listed
in § 1.7872–5T(b) because the interest
arrangements of those loans do not have a
significant effect on the federal tax liabil-
ity of the borrower or the lender.  Section
1.7872–5T(a)(2) provides, however, that
if a taxpayer structures a transaction as a
loan exempt under § 1.7872–5T(b) and
one of the principal purposes of so struc-
turing the transaction is the avoidance of
federal tax, then the transaction will be
recharacterized as a tax avoidance loan
under § 7872(c)(1)(D).

Section 1.7872–5T(b)(5) provides an
exemption for loans that are subsidized by
a federal, state, or municipal government
(or any agency or instrumentality
thereof), and that are made available
under a program of general application to
the public.  

Under § 1.7872–5T(b)(15), other loans
described in revenue rulings or revenue
procedures may be exempted from § 7872
if the Commissioner finds that the factors
justifying the exemption for those loans
are sufficiently similar to the factors justi-
fying the other exemptions listed in 
§ 1.7872–5T.

The legislative history of § 7872 indi-
cates that most government-subsidized
loans, such as government-insured resi-
dential mortgage loans, were intended to
be exempt from § 7872.  S e e 1 Senate
Comm. on Finance, 98th Cong., 2d Sess.,
Deficit Reduction Act of 1984:  Explana-
tion of Provisions Approved by the Com-
mittee on March 21, 1984, at 482 (S. Prt.
169).  

The factors justifying exemption of the
Second Mortgage loan from § 7872 are
similar to the factors justifying the ex-
emption for government subsidized loans
made available under a program of gen-
eral application to the public, which are
exempt from § 7872 under § 1.7872–
5T(b)(5). 

The MAHRAAct was enacted as a re-
form measure to reduce HUD’s cost of re-
newing project-based assistance contracts
on multifamily low-income rental proper-
ties while ensuring the continued viability
of these multifamily rental housing pro-
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