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reviewed and approved by thefide of Section 41(d)(6) generally provides
Management and Budget in accordandbat a plan will not be treated as satisfying
with the Paperwork ReductioAct of the requirements of sectiod#4if the ac-
1995 (44 U.S.C. 3507(d)) under the corerued benefit of a participant is decreased
trol number 1545-1545The collection of by a plan amendment. Under section
information in these final regulations is in411(d)(6)(B), a plan amendment that
81.411(d)-4. Responses to this collectiorliminates an optional form of benefit will
of information are required in order to obbe treated as reducing accrued benefits to
tain a benefit. Specificail this informa- the extent that the amendment applies to
tion is required for a taxpayer who wantpenefits accrued as of the later of the
to amend a qualified plan to eliminate ceradoption date or theffective date of the
tain preretirement optional forms of beneamendment. Howevgsection 41(d)-
fit. This information will be used to de- (6)(B) also permits the Secretary to pro-
termine whether taxpayers have amendedde in regulations that this rule will not
a qualified plan. apply to an amendment that eliminates an
An agency may not conduct or sponsooptional form of benefit.
and a person is not required to respond Section 401(a)(9) provides that, in
to, a collection of information unless itorder for a plan to be qualified under sec-
displays a valid control numbe tion 401(a), distributions from the plan
The estimated average burden pahust commence no later than ther
recordkeeper for master and prototypguired beginning date.” Prior to 1997,
plan employers is 10 minute§he esti- section 401(a)(9)(C) generally provided
mated average burden per recordkeepgfat the required beginning dagefpril 1
for master and prototype plan sponsors llowing the calendar year in which the
30 minutes The estimated average buremployee attains age %0 Consequeny]
den per recordkeeper for employers withh order to satisfy section 401(a)(9), qual-
individually designed plans is 30 minutesified plans, other than certain church and
Comments concerning the accuracy Qjovernmental plans, have provided for
this burden estimate and suggestions fefistributions to commence no later than
reducing this burden should be sent to thepril 1 following the calendar year that
Internal Revenue Service Attn: IRS an emp|0yee attains ageyzOThese dis-
Clearance @icer, OP:FS:IP, Washing- tributions commence without regard to
ton, DC 20224, and to ti@ffice of Man-  whether the employee has retired from

final regulations that permit an amendagement and BudgetAttn: Desk Gfi-  employment with the employer maintain-

ment to a qualified plan or otheme

cer for the Department of ¢hilreasuy, ing the plan.

ployee pension benefit plan that elimiOffice of Information and RegulatpAf- Section 1404 of the Small Business Job
nates plan provisions for benefitfairs, Washington, DC 20503. Protectio Act of 1996, Public Law 104—
distributions before retirement but after Books or records relating to a collecqgg (SB®A), amended the definition of

age 7@. These regulationsffect em-

ployers that maintain qualified plans andong as their contents may become mategmployee who is not a 5-percent owne
other employee pension benefit plandal in the administration of any internalgection 401(a)(9)(C)(i), as amended, pro-
plan administrators of these plans antevenue la. Generay, tax returns and yjides that, in the case of such am-e

participants in these plans.

EFFECTIVE DATE: These regulations
are dfective, June 5, 1998.

FOR FLRTHER INFORMAION CON-
TACT. Thomas Folg (202) 622-6050
(not a toll-free number).

SUPPLEMENARY INFORMATION:
Paperwork ReductivAct

The collection of information a®

tax return information are confidential, a%loyee, the required beginning date is
required by 26 U.S.C. 6103. April 1 of the calendar year following the
later of the calendar year in which the em-
ployee attains age 7Dor the calendar
This document contains amendments tgear in which the employee retire#\c-

the Incone Tax Regulations (26 CFR partcordingly, except in the case of 5-percent
1) under section #L(d) of the Internal owners, a plan is no longer required to
Revenue Code of 198@he final regula- provide for distributions that commence
tions permit taxpayers to amend qualifiegbrior to retirement in order to satisfy sec-
plans to eliminate plan provisions for bention 401(a)(9).

efit distributions before retirement but The right to commence benefit distrib-
after age 7B, if certain conditions are utions in any form at a particular time is
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tained in these final regulations has beesatisfied. an optional form of benefit within the
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meaning of section 411(d)(6)(B) and411(d)(6) to plan provisions allowing orthe adoption date of the amendment. The
§1.411(d)-4, Q&A-1(b). In enacting sectequiring preretirement distributions afterelief from section 411(d)(6) is limited to
tion 1404 of the SBJPA, Congress did naige 702, an employer’s choices fordistributions to employees who attain age
alter the application of section 411(d)(6)amending its plan to implement the70% after calendar year 1998 because em-
Thus, except to the extent authorize$BJPA change to the definition of reployees who were near age’7@t the
by regulations, a plan amendment thajuired beginning date would be limited iftime of enactment of the SBJPA may have
eliminates the right to commence prerethe IRS and Treasury did not grant reliechad an expectation of receiving preretire-
tirement benefit distributions in a planfrom section 411(d)(6). ment distributions in the near future and
after age 7# (or restricts the right by  Under previously-issued administrativemay have made plans that took into ac-
adding an additional condition) violatesguidance, one approach that is availableount these expected distributions.
section 411(d)(6) if the amendment apto employers is to give employees the op- , ,
plies to benefits accrued as of the later afon of commencing distributions at age?- OPtional Forms of Benefit for
the adoption or effective date of thezgy, or deferring commencement untilParticipants Retiring After Age 7D
amendment. after retirement. See Announcement 97— A Plan using this relief generally may
On July 2, 1997, a notice of proposed4 (1997—11 I.R.B. 24) and Revenue Prd!0t Preclude an employee who retires
rulemaking under section 411(d)(6) wagedure 9741 (1997-33 I.R.B. 51). An&fter the calendar year in which the em-
published in theFederal Register(62 other alternative available to employers i§/0Ye€ attains age Z0from receiving an
F.R. 35752 [REG-107644-97 (1997-3% amend the plan to eliminate the right tgPtional form of benefit that would have
I.R.B. 24)]). The proposed regulationgyreretirement distributions solely with re-2€€Nn available if the employee had retired
would allow amendment of qualifiedspect to future accruals. However, unddP the calendar year in which the em-
plans to eliminate the right to commencenis second approach, each current partiPloyee attained age %0 Two of the com-
preretirement benefit distributions aftefipant would retain the right to receive preMentators on the proposed regulations re-
age 70%, as required under sectionetirement distributions after age %0 quested clarification that this requirement
401(a)(9) before its amendment by thegii, respect to a portion of his or her acdoes not impose special additional re-
SBJPA. On October 28, 1997, a publi¢,,ed penefit. strictions with respect to employees over
hearing was held on the proposed regula- The |RS and Treasury recognize th@9e 7@ that would require plan sponsors
tions. In general, most of the Comme”tﬁotential complexity of administeringto retain all plan options in effect during
received with respect to the proposed r€Qilans (particularly defined benefit plans)the year any employee attained agé.70
ulations did not relate to the proposeg . adopt either of these approaches. |p response to these comments, the final
amendments to the regulations under Segadition, an employer may not have chotegulations clarify that no such special ad-
tion 411(d)(6), but rather to the other is-Sen voluntarily to offer preretirement disditional restrictions are being imposed.
sues related to the SBJPA amendment IAbutions to employees who have attainedNus, to the extent a section 411(d)(6)
section 401(a)(9). Many of those issue‘;;‘tge 78 but instead may have includedProtected benefit may otherwise be elimi-
are addressed in Notice 97-75 (1997_%ese provisions in its plan solely to comhated or reduced under §1.411(d)-4, that
I.R.B. 18). Those comments that ad-I with section 401(a)(9) prior to its protected benefit can be reduced or elimi-
dresseq the amendme.nts to the proposg endment by the SBJPA. Therefore, thréategl for all employees W|.thout wolatmg
regulations under section 411(d)(6) wer roposed regulations set forth a proposélec'[Ion 411(d)(6), even if that benefit
generally favorable. Thus, after conside 0 provide relief from section 411(d)(6)W°”|d have been available to an em-
ation of the comments received, the fina\ﬁor certain plan amendments that elimiPloyee who retired in the calendar year in
regulations retain the structure and su ate preretirement distributions comWhich the employee attained age:70
stance of the proposed regulations, witﬂ encing at age 79 After consideration o
the changes or clarifications discusseq. g atag . . c. Timing of Plan Amendment
below. of the comments received with respect to o, amendment to eliminate a preretire-

the proposed regulations, the final regulgyent age 78 distribution option must be
Overview tions provide this relief using the SaMm&qopted no later than the last day of the

1. Permitted Elimination of approach. remedial amendment period that applies
Preretirement Distributions After 2. Conditions on the Relief From SectiorfO the plan for changes under the SBJPA.
Age 70 411(d)(6) The relief provided is available only to

employers that adopt the amendment
The legislative history to section 1404a. Protection for Employees Who Arewithin this specified time period because
of the SBJPA indicates that the reason fdiear Age 7& the relief is intended to simplify the im-
amending the definition of required be- Under the regulations, an amendmemnilementation of section 401(a)(9), as
ginning date was that it is inappropriate téo eliminate a preretirement agely@is- amended by the SBJPA, for employers
require all participants to commence distribution option is permitted to apply onlythat do not voluntarily provide preretire-
tributions by age 78 without regard to to benefits with respect to employees whment distributions for an extended period
whether the participant is still employedattain age 78 in or after a calendar year,after the enactment of the SBJPA.
by the employer. Because section 140gpecified in the amendment, that begins The IRS and Treasury have determined
did not alter the application of sectiomafter the later of December 31, 1998, othat it is appropriate to provide an exten-
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sion of the period for collectively bar-Special Analyses ciate Chief Counsel (Employee Benefits
gained plans to implement an amendment . _ and Exempt Organizations), IRS. How-
permitted by these regulations. This was 't has been determined that this Treas, e other personnel from the IRS and
suggested by a commentator who noteztry decision is not a significant regulaTeaqry Department participated in their
that it might not be possible to amend 01y action as defined in EO 12866 ya\/e)0pment.

collectively bargained plan until the expi-Therefore, a regulatory assessment is not

ration of all applicable collective bargain-requ'red- It also has been determined that * ok kK x

ing agreements that are in effect when thgection 553(b) of the Administrative Pro- ,

final regulations are issued. Accordinglycedure Act (5 U.S.C. chapter 5) does ndimendments to the Regulations

under the final regulations, §1.411(d)—42pPply to these regulations. Further, it is Accordingly, 26 CFR parts 1 and 602
Q&A-10(b)(3) has been amended so thafiereby certified, pursuant to sections .
) altle are amended as follows:
in the case of a plan maintained pursuaf03(a) and 605(b) of the Regulatory Flex-

to one or more collective bargainingPility Act, that the collection of informa- pART 1—INCOME TAXES

agreements between employee represeifin in these regulations does not have a -
tatives and one or more employers ratifiegignificant economic impact on a substan- Paragraph 1. The authority citation for

before, September 3, 1998the amend- tial number of small entities. The burderPart 1 is amended by revising the entry for
ment deadline is extended to the last ddgnposed by the collection of information81.411(d)-4 to read as follows:
of the twelfth month beginning after theis the burden of amending a plan to mod- Authority: 26 U.S.C. 7805. ***
date on which the last of such collectivéfy the provisions reflecting section 81.411(d)-4 also issued under 26
bargaining agreements terminates (detef01(a)(9). The cost of the amendmerid.S.C. 411(d)(6). * **
mined without regard to any extensionyaries depending upon whether the small Par. 2. Section 1.411(d)-4 is amended
on or after,September 3, 1998if later entity involved maintains an individually by adding Q&A-10 to read as follows:
than the last day of the remedial amendiesigned plan or uses a master or protq- .
ment period for the plan for changedype plan. For an individually designe%if’elﬁlt(sd)_4 Section 411(d)(6) protected
under the SBJPA. plan, the small entity maintaining the plan '

) ] ~will be responsible for arranging to have I I
3. Circumstances Under Which No Religfye amendment made. Most small entities Q-10. If a plan provides for an age

Is Required with individually designed plans will 70y, distribution option that commences
Many employers do not need relief?@ve the amendment done by a skillegrior to retirement from employment with
under section 411(d)(6) in order to impleUtSide service provider, such as a cofhe employer maintaining the plan, to
ment the SBJPA change in the definitiorsulting firm or law firm. The time re- what extent may the plan be amended to
of required beginning date in their plansduired to make such an amendment is egfiminate this distribution option?
The regulations include an example ofimated at 30 minutes, which is not a A_10. (a)in general. The right to
such a plan, a profit-sharing plan that peﬁ'gmﬂcant economic impact, even for &ommence benefit distributions in a par-
mits an employee to elect distributionVe’y small entity. Moreover, most Veryticular form and at a particular time prior
after age 5% at any time and in any Small entities that maintain a qualified retirement from employment with the
amount. The example illustrates that thiglan use a master or prototype plan. F@mployer maintaining the plan is a sepa-
plan may be amended to implement th@aster and prototype plans, the plapate optional form of benefit within the
SBJPA change in the definition of re-Sponsor drafts a single amendment for gheaning of section 411(d)(6)(B) and
quired beginning date without violatingof the employers participating in the plangga—1 of this section, even if the plan
section 411(d)(6). In this example, thelhe average time required for the amendsgvision creating this right was included
section 411(d)(6) relief in these regulament per employer participating in a masy, the plan solely to comply with section
tions is not required because the option&@r or prototype plan is estimated to be 1801 (a)(9), as in effect for years before
forms of benefit in the plan that reflect theninutes, which certainly is not a substanjanyary 1, 1997. Therefore, except as
pre-SBJPA mandatory distribution re-tial economic impact. Therefore, a reguptherwise provided in paragraph (b) of
quirements of section 401(a)(9) are erlatory flexibility analysis under the Regu-this Q&A-10 or any other Q&A in this
compassed by the optional forms of bendatory Flexibility Act (5 U.S.C. chapter 6) section, a plan amendment violates sec-
fit provided under the general electivés not required. Pursuant to sectiofion 411(d)(6) if it eliminates an age %0
distribution provisions of the plan. The7805(f) of the Internal Revenue Code, thgjstribution option (within the meaning of
right to commence distributions at ageotice of proposed rulemaking precedingaragraph (c) of this Q&A—10) to the ex-
70% continues to be available under théhese regulations was submitted to thgnt that it applies to benefits accrued as
plan even after the plan is amended to inhief Counsel for Advocacy of the Smally¢ the ater of the adoption date or effec-
plement the SBJPA change in the requireBusiness Administration for comment onye gate of the amendment.
beginning date. its impact on small business. (b) Permitted elimination of age 79

distribution option. An amendment of a

plan will not violate the requirements of
These regulations are effective June 5, The principal author of these regulasection 411(d)(6) merely because the

1998. tions is Cheryl Press, Office of the Assoamendment eliminates an agésistrib-
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ution option to the extent that the optiorparticular distribution form (including an amount at least equal to the minimum amount
provides for distribution to an employeeany modifications that may be electedecessary to satisfy section 401(a)(9) (calculated in

. . . . ccordance with a method specified in the plan),
prior to retirement from employment withafter benefit commencement) commenc lan C will distribute the difference by December 31

the employer maintaining the plan, proat a time during the period that begins o ¢ year (or for the year the employee attains age
vided that— or after January 1 of the calendar year iy, by April 1 of the following year). On Decem-
(1) The amendment eliminating thiswhich an employee attains age’8nd ber 31, 1996, Plan C is amended to provide that, for
optional form of benefit applies only toends April 1 of the immediately following an employee other than an employee who is a 5-per-
benefits with respect to employees whealendar year. cent owner in the year the employee attains age 70
. . .. . in applying the section 401(a)(9) override provision,
attain age 79 in or after a calendar yeatr, (d) Examples. The provisions of thiS e later of the year of reirement or year of attain-
specified in the amendment, that beginsection are illustrated by the following €Xment of age 78, is substituted for the year of attain-
after the later of— amples: ment of age 78. After the amendment, Plan C still
(i) December 31, 1998; or Example 1. Plan A, a defined benefit plan, pro permits each employee to elect to receive the same
o ; : ) ) - amount as was available before the amendment. Be-
(i) The adoption date of the amendy;ges each participant with a qualified joint and surcause this amendment does not eliminate an optional
ment; vivor annuity (QJSA) that is available at any timeform of benefit, the amendment does not violate sec-
(2) The plan does not, except to the ejxfter the later of age 65 or retirement. However, ifjon 411(d)(6). Accordingly, the amendment is not
tent required by section 401(a)(9), predccordance with section 401(a)(9) as in effect prigfequired to satisfy the conditions of paragraph (b) of
clude an employee who retires after tth January 1, 1997, Plan A provides that if an empjs QgA-10.

. . ployee does not retire by the end of the calendar year ; ; _ _
calendar year in which the employee af which the employee attains age¥s/Ghen the (e) Effective date. This Q&A-10 ap

tains age 78 from receiving benefits in QJSA commences on the following April 1. onPli€S 10 amendments adopted and effec-
any of the same optional forms of benefi@ctober 1, 1998, Plan A is amended to provide thal!Ve after, June 5, 1998.

; ; mi or an employee who is not a 5-percent owner and
Eﬁzcigtni%;?]i::;fzaingf Ir;tr:se“nr?smg”?:v{ho attains age 7@ after 1998, benefits may not PART 602—OMB CONTROL
; pay ) commence before the employee retires but muMUMBERS UNDER THE
would have been available had the emMpmmence no later than the April 1 following thepAPERWORK REDUCTION ACT
ployee retired in the calendar year inater of the calendar year in which the employee re-

which the employee attained age¥y/0 tires or the calendar year in which the employee at- pgr, 3. The authority citation for part

and tains age 7%. This a.mendmer?t satisfies thi3602 continues to read as follows:
(3) The amendment is adopted no Iate(%&A—lo and does not violate section 411(d)(6). Authority: 26 U.S.C. 7805
Example 2. Plan B, a money purchase pension y: s .

than— plan, provides each participant with a choice of a Par. 4. In 8602.101, paragraph
i) The last day of the remedial amendgJsA or a single sum distribution commencing ac) is amended by adding an
y g

ment period that applies to the plan fopny.Fime gfter the later of. age 65 or retirement. I'n entry in numerical order to the table to
changes under the Small Business Jcfgdition, in accordance with section 401(a)(9) as Paad as follows:

Protection Act of 1996 (110 Stat. 1755)pffect prior to January 1, 1997, Plan B provides that

benefits will commence in the form of a QJSA on
or April 1 following the calendar year in which the em-§602'101 OMB Control numbers.

(i) Solely in the case of a plan main-ployee attains age 79 except that, with spousal % * o« %
tained pursuant to one or more collectiveonsent, a participant may elect to receive annual in-

bargaining agreements between employé&iment payments equal to the minimum amount (¢) * «
9 9ag ploy necessary to satisfy section 401(a)(9) (calculated in ( )

representatives and one or more emplo)é?:cordance with a method specified in the plant

ers ratified befor&eptember 3, 1998he  yntil retirement, at which time a participant may FR pgrt Or. §ection Current OMB
last day of the twelfth month beginningchoose between a QJSA and a single sum distriptithere identified control No.

after the date on which the last of suchon (with spousal consent). On June 30, 1998, plaand described

: P :B is amended to provide that, for an employee who
collective bargaining agreements termi: .
9 9 ag is not a 5-percent owner and who attains agé 70 o T

nates (determmed without regard to anyfe, 1998, benefits may not commence prior to rep 411(d)-4 1545-1545
extension thereof on or after September grement but benefits must commence no later than”~ ~ ~ 0T
1998, if later than the date described iApril 1 after the later of the calendar year in which x *x % % %
paragraph (b)(3)(i) of this Q&A-10. Forthe employee retir_es or the calendar year in which
purposes of this paragraph (b)(3)(i), the  TEmEe B e o S e e Michael P. Dolan,
rules of 81.410(b)-10(a)(2) apply for pur<ejve annual installment payments prior to retire- Deputy Commissioner of
poses of determining whether a plan igent will not be available under the plan to an Internal Revenue.
maintained pursuant to one or more cokmployee who is not a 5-percent owner and who at-
lective bargaining agreements, except théﬁ?”s age 78 after 1998. Th?s amendment satisfiesApproved May 11, 1998.
September 3. 1998js substituted for thlsEQ&A—lo and does not wo!ate se_ctlon 411(d)(6).

. xample 3. Plan C, a profit-sharing plan, con-
March 1, 1986, as the date before wWhiCRns wo distribution provisions. Under the first Donald C. Lubick,
the collective bargaining agreements mustovision, in any year after an employee attains age Assistant Secretary of
be ratified. 59, the employee may elect a distribution of any the Treasury.

(c) Age 7@ distribution option. For speclified amount ntotlexc;de_tc_iing tthhe l:l)alance _3f the

; _ nic. employee’s account. In addition, the plan provides griled by the Office of the Federal Register on June

p"_”po_ses of t_hls Q&A 10, an ageW|s section 401(a)(9) override provision under which, if4, 1998, 8:45 a.m., and published in the issue of the
t”bU“_On option IS an Opt_|0na| form Ol during any year following the year that the emFederal Register for June 5, 1998, 63 F.R. 30621)

benefit under which benefits payable in @loyee attains age 70 the employee does not elect
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Section 412.—Minimum Funding
Standards

A revenue procedure provides guidance regard-
ing the application of the minimum funding stan-
dards of § 412 of the Internal Revenue Code with re-
spect to certain retroactive amendments of qualified
money purchase pension plans. See Rev. Proc.
98-42, page 9.



