Section 141.—Private Activity tion 141 by providing special rules forperson may cause the private business
Bond; Qualified Bond state and local bonds issued for output faests of section 141(b) to be met if it has
cilities. This document also amends théhe dfect of transferring to that non-
26 CFR 1.141-T: Special rules for output facilites Income Tax Regulations under sectiongovernmental person the benefits of own-
(temporary). 142(f)(4) by providing rules for non- ing the facility and the burdens of paying
governmental persons engaged in localebt service on the facijit The tempo-

T.D. 8757 furnishing of electric engy or gas using rary regulations adopt this standard, but
DEPARTMENT OF THE TREASURY Lacilities financed with ;tate or Ioca_lclarify its application.

. onds to make the election provided in For purposes of the standard, the tem-
Internal Revenue Service that section. Proposed regulationporary regulations generally provide that
26 CFR Part 1 881.141-7 and 1.141-8, published on Daise of output on a basidfdrent from the
cember 30, 1994, (59 FR 67658J-a general public has thefect of transfer-
dressed the application of the private aging the benefits of ownership. Similgrl
tivity bond tests under section 141(b)(2kontracts that provide a substantial cer-
AGENCY: Internal Revenue Serviceto output contracts for output facilitiestainty that payments for output will be
(IRS), Treasuy. and the application of the $15 millionmade under the terms of the contract,
limit under section 141(b)(4) to output fa-other than on a short-term basis, have the
cility financings These sections (theeffect of transferring the burden of paying
1994 proposed output regulations) ardebt service on a facijit The standard
SUMMARY: This document contains final Withdrawn. - Public comments submittecioes not require that the burdens of own-
and temporary regulations that providé’n the 1994 proposed output regulat|on$:rsh|p for general tax purposes be trans-

weve, have been taken into account ifierred to a nongovernmental person.

formulating these temporary regulations.

Obligations of States and
Political Subdivisions

ACTION: Final and temporary regal
tions.

guidance to state and local governmen
that issue bonds for output facilitie¥his 3. Requiements Contracts.

document also contains temporary regul gyplanation of Rvisions The 1994 proposed output regulations
tions that provide guidance to certain non- _ _ provide that take or pay contracts, take
governmental persons that are engaged An Section 1.141-7 Special Rules for contracts, and certain requirements con-

the local furnishing of electric ergy or Output Facilities. tracts meet the benefits and burdens stan-

as using facilities financed with state or i
E)cal govgrnment bondsThese temporary 1+ Basis for Special Rules for Output dard. Many commentators, noting that

regulations reflect changes made g/fiax Facilities. §1'1-03_7(b?[(5) dotes ?Ot expres?;:jr:ar:‘e{ 0
Reform Act of 1986 and the Small Busi- The 1994 proposed output regulationtdMIrememis Conirae s,hsuglges ee natres
ness Job Protectichct of 1996 The tem- Contain special rules for applying the pri_quwgmer]ltts cogt[r)acgs S 0‘: ddne\éer meet
porary regulations will affect State and’a(€ business tests to output contractg??rhe”ter'ns arn ; L:r eTStiS r?n narrr. w th
local government issuers of obligations an@MoNg the reasons for special rules forrule fe(z)rere plj)irzr%er?tgsu(?orirzct: t? ; ©
nongovernmental persons engaged in ttf/iPut facilties are that governmentally-vidin thatqa requirements contrz;lctyr?]peets
local furnishing of electric energy or ga®Wned utilities are often under an open; o bgenefits an?j burdens test onlv to the
after the Eective date of these regulations.8Nded obligation to assure service to thefp y

The text of these temporary regulation§UStomers and that general publicscu

extent that the issuer reasonably expects
also serves as the text of RE(B0965-97. tomers are ordinarily required to mak

dhat it is substantially certain that pay-
continuing payments for service. Outpufents for output will be made under the

DATES These regulations ardfective facilities also require special rules beSontract. Such a requirements contract is

January 22, 1998. cause the economic benefit provided bif' SUPstance equivalent to a take contract.
For dates of applicabiljt see §§1.141— these facilities is usually the use of fungi* retail requirements contract generally
15T, 1.142(f)(4)-1T(g), and 1.150-5T(b)ble propery, such as electric power ord0€S not meet this standard, unless the
of these regulations. wate. The temporary regulations con-contract requires substantial termination

tinue the approach of the proposed regul22Yments or contains other terms that es-
tions, but contain a number of new proviIab“Sh substantial certainty of payment.
TACT: Concerning the regulationsllan  ¢ions consistent with the generaWhether the payments under a wholesale

Seller (202) 622-3980 (not a to”'freeprinciples of the existing regu|ationsrequi.rements contrapt are sqbstantially
number). under §1.103-7(b)(5), that take into ac(_:bert_aln ]:[o Illz)?hm?det is d((ajtermlnedton the
; L asis of all the facts and circumstances,
SUPPLEMENARY INFORMATION: count changes in the electric indystr taking into account such factors as
2. The Benefits and Bdens Standad. whether the purchass customer base
The 1994 proposed output regulationkas significant indicators of stabifit
This document amends the Inceifax provide that a contract to sell output of avhether the contract covers historical re-
Regulations (26 CFR part 1) under sedinanced facility to a nongovernmentalquirements of the purchasend whether

FOR FLRTHER INFORMATION CON-

Backgound
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the purchaser has agreed not to construt994 proposed output regulations shouldontract that is not treated as general pub-

or acquire other power resources. be deleted. lic use, but that is offered on the basis of
The temporary regulations generallygenerally applicable or uniformly applied

: ” . provide that nameplate capacity may beates, may have a term of up to 90 days;

With Specific Performance Rights. . used as a reference to determine availakd@d an output contract that is specially ne-

The 1994 proposed output regulatlongutput of a generating facility. This rulegotiated may have a term of up to 30

provide that a_requwements contrac(:fljl knowledges that, consistent with prueays.
meets the benefits and burdens standar dgnt utility practice, governmentally-

the purchaser has priority rights to th%Whed utilities may be required to acquir

o;JIEut (or_ln%?ts tot cc:ntrol the aIIocat|onOr construct facilities with excess capacity Attributable to Excess Generating
of the available outpu). for their current or future reserves. To

Capacity which Mitigate Stranded
The temporary regulations generally

. . . Costs.
) revent tax-exempt financings that are in- .
provide that any output contract that prop P g The 1994 proposed output regulations

. . I consistent with the purposes of section . '
vides the purchaser with specific rights t<141 however. the teF;an))rary regulationgrov'de that a single nonrenewable con-

control the ou_tput or with other SpeCIf'grf\rovide that this rule does not apply if théract for a term of not. greater than 1 year
performance rights to the use of output not treated as private business use.

-
. = : Issuer reasonably expects on the iss

a financed facility meets the benefits an(%s ommentators suggested that longer

burdens test, even if the issuer reasonab ate that nongovernmental persons th

. . . ble contracts to sell output
. . .are treated as private business users wﬁﬁ”_“' renewa : .
expects that it is not substantially certaur?)fJ rchase 30 pe[:cent or more of the actugﬁ”bmable to excess generating capacity
that payments will be made under thé ould be disregarded under the private
contract. This different standard applie

utput of the facility. In such a case, th usiness use test. Commentators noted
; ommissioner may determine availabl ' . .
to output contracts that provide the pur 0 rgasonable basis. In a? 1at the excess generating capacity prob-
chaser with specific performance righté’_ P h lati -I . lem may be exacerbated by the develop-
because those contracts closely resemﬂ%on.’ft ellte.m%orary regufatlonsl ¢ arlfyment of open-access regulatory policies
leases, and, thus, provide more substant at_, : ?1 imite sofurc]:e QI_ su?p y con-and other factors.
rights to the use of a financed facility. Sfralr}s the OUtlleg_f? a faci It,y (ortexzm- The temporary regulations respond to
. pie, 1T seasonal dilerences in water c?V\{hese special considerations by providing
5. Security Interest Test. constrain output of a hydroelectric facil- . .
- . a more flexible exception for sales of out-
The 1994 proposed output regulationgy), the available output must be deter- Ut attributable to excess generating ca-
do not address how the security interestined by taking into account these Conpacit that results from th?a offering of
test applies to output contracts. straints. The temporary regulations alspac’y that. 9
. . .. “nondiscriminatory, open access tariffs.
The temporary regulations provide thatlelete the rule that nameplate capacity

. Phis exception is also consistent with the
payments made or to be made under asduced by scheduled maintenance. .
. Federal Energy Regulatory Commission
output contract pledged as security for an

issue are taken into account under the prf- EXception for Swapping and Pooling policy that utilities should take reasonable
vate security or payment test even if pay- Arrangements. steps to mitigate the imposition of charges
ment under the contract is not substan- The 1994 proposed output regulation® recover legitimate, prudent, and verifi-

tially certain. This rule is appropriateProvide that certain arrangements to swegle stranded costs associated with provid-
because it is reasonable to presume thad pool power do not meet the privaté!d OPEN ACCESS. Under this exception, a
payments under a contract pledged as dasiness tests. contract to sell_excess power is not treated
curity for an issue are material to the pay- The temporary regulations simplify thisaS Private business use if the term of the

4. Special Rule for Output Contracts

eC). Special Exceptions for Sales of Output

ment of debt service on an issue. exception and expand it, so that it incontract (including all renewal options) is
cludes swapping arrangements enterdtPt .greater than 3 years, the _issuer does
6. Use of Nameplate Capacity to into to enhance reliability of a system. ~ Not issue tax-exempt bonds to increase the
Determine Available Output. capacity of its generation system during
The 1994 proposed output regulation§. Exceptions for Short-term Sales of  the term of the contract, the governmental
measure the available output of a facility Output. owner offers non-discriminatory, open ac-

by reference to nameplate capacity, but The 1994 proposed output regulationsess transmission tariffs pursuant to the
further provide that, if nameplate capacityprovide that 30-day agreements for spd®ERC rules (or comparable state law pro-
or its equivalent is greater than 150 pesales of excess capacity do not result wisions pursuant to a plan approved by the
cent of the average expected output, aveprivate business use. FERC), all of the output sold under the
age expected output is used instead of The temporary regulations provide thatontract is excess capacity resulting from
nameplate capacity. In addition, namethe exceptions for short-term use thaparticipation in open access, the contract
plate capacity is reduced by scheduledpply to other types of arrangementsnitigates stranded costs of the owner that
maintenance. Commentators suggestethder the general private activity bondare attributable to entry into the open ac-
that reference to nameplate capacity taules in §1.141-3 also apply to outputess system, and stranded costs recovered
determine available output is a brightcontracts. Thus, in general an output corunder the contract by that owner are used
line, administrable test, and that the retract that is available to the general publito redeem tax-exempt bonds as promptly
ductions to nameplate capacity in thenay have a term up to 180 days; an outpas reasonably practical.
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10. Special Exceptions for Transmission is taken in response to a regulatory direg@riately determined on a facts and cir-
Facilities. tive made by the federal government. Theumstances basis.

The 1994 proposed output regulationtemporary regulations additionally pro- These special rules for transmission fa-
provide special rules for transmission favide that an action taken in anticipation otilities are appropriate because of the
cilities, which are intended to respond teuch an order is not a deliberate action. unique statutory and regulatory regime
the development of regulatory policies The temporary regulations also providehat applies to transmission facilities.
that require or encourage open access &ospecial exception for transmission facil- - o
transmission systems. Under these spities pursuant to which an action is noB- 1-141-8T $15 million Limitation for
cial rules, in general, the use of transmigreated as a deliberate action if it is taken OUtPUt Facilities.

SIOI’;] facilities |rs] nqt prlv?tefbusmess chjse:) implement the offerqu of Eon-dlscn;nf- 1. Clarification of Computation of
to the extentkt at it results from an or ematorﬁ, open _acpes? ﬁ_r_t e use of figonqualified AmountThe 1994 proposed
or actions tal gn in response to (or to _prenanc_e transr_mssmn acllities m a marme(sutput regulations provide guidance on
vent) an anticipated order by the Uniteddonsistent with FERC rules, mcludlngthe special $15 million limitation on out-
Stat'eslthat those famlmeslbe used byogmé%prgflgléoginfgs&f FElF(Q)Cl(;;dGer No.put facilities of section 141(b)(4). In gen-
p%rtlc(j:uhar nr(])ngovern-me-ntaf pglrs_on, Pr ( ' .I 540, ayd b, h I):’Epgréral, this limitation is based on the “non-
vided that the transr_mssmp acilities weresuant to a plan approved by the Cﬁualified amount” of an issue or issues
sized based on the issuer’s reasonable éiie special exception also applies to o . ; ;
ati bout th t of wheeli 4 rules of stat It h hat finance a single project.
pectations about the amount of w ee_lngj_ers and rules of state regulatory authori- temporary regulations clarify that,
The 1994 proposed output regulationies pursuant to a plan approved by th% i o
tai b f " to thiEERC that ble t ¢ .Ih determining the total nonqualified
o e o o e o e 51,1 eeshmoun o s nanin a rjct e
tux ' >\2er1 t finan inlg £ iFiti v n-d ot v, h V:V r ; ;h X Ipl Honqualified amount is first determined
s?ruftez fgr useabC ngnoovi(r:nmgstglo ecﬁzi e0 o?pgtz'er%ise oesitic())n o? ts)gneci E)ﬁn an issue-by-issue basis, and that these
y 9 P g€, = dispositior amounts are then aggregated. The tempo-
sons. The 1994 proposed output regulaanced transmission facilities to a non- ; : .
. . . rary regulations also provide a simpler
tions also provide that an issuer must takgovernmental person. L
. S . . method for determining how much the
remedial action if more than 20 percent of Section 1.141-2(d)(1) provides that an . . .
o S . : . : L nonqualified amount of an issue is re-
a transmission facility is so used by a norissue is an issue of private activity bonda L . . )
. . uced when principal of the issue is paid.
governmental person. if the issuer reasonably expects, as of ﬂl‘} . o
: . ) : nder this method, the nonqualified
Commentators suggested that the exXssue date, that the issue will meet either . . .
: . . . . _amount of an issue is reduced by the ratio
ceptions for use of transmission systemthe private business tests or the private, . . . . )
. . . . . of adjusted issue price over issue price.
should be made more flexible to accomloan financing test or if the issuer takes a
modate the development of open accesieliberate action, subsequent to the issge Section 1.142(f)(4)-1T Manner of
regulatory policies. Commentators notedate, that causes the conditions of either \Making Election to Terminate Tax-
that measurement of use of a transmissidghe private business tests or the private exempt Bond Financing.
system raises a humber of complex techean financing test to be met. Thus, rea- _ .
nical issues. For example, capacity osonable expectations about private busi- Section 142(f)(4) permits a person en-
available output may be much more readiess use of transmission facilities undegaged in the local furnishing of electric en-
ily determined for a generating unit thamon-discriminatory, open-access tariffsgrgy or gas that uses facilities financed
for a transmission system. Some conmust be taken into account on the issu&ith exempt facility bonds under section
mentators suggested that all use of date of bonds financing those facilities142(a)(8) and that expands its service area
transmission system pursuant to standaslspecial transition rule applies to bond$h @ manner inconsistent with the require-
tariffs should be treated as general publi@ther than advance refunding bonds) thaeents of sections 142(a)(8) and 142(f) to
use. Other commentators suggested thatfund bonds issued prior to July 9, 19961ake an election to ensure that those
any rules addressing open access requir@itie effective date of FERC Order Nobonds will continue to be treated as ex-
by the FERC should also similarly ad-888). Because an issuer is in general nempt facility bonds. In order to make the
dress open access required by state pubtiequired to apply the temporary regulaelection the person engaged in local fur-
utility commissions. tions to refunding bonds issued after theishing must, among other things, agree to

The temporary regulations broaden theffective date that do not have a weightetkdeem all outstanding bonds that financed
exceptions for use of transmission faciliaverage maturity longer than the remairthe facilities not later than 6 months after
ties, but do not treat all use of transmising weighted average maturity of the rethe later of the earliest date on which the
sion facilities pursuant to standard tarififunded bonds, the special transition rulbonds may be redeemed or the date of the
as general public use. Under § 1.141will apply only if the issuer chooses toelection. The temporary regulations set
2(d), an action taken in response to a spapply the temporary regulationsforth the required time and manner of
cific FERC order to wheel power undetWhether bonds issued after July 9, 199@naking this election. In general, the elec-
sections 211 and 212 of the Federab finance output facilities met the reation must be made on or before the 90th
Power Act (16 U.S.C. 824j and 824k)sonable expectations test of section 14day after the later of (i) the date of the ser-
would otherwise qualify for an exceptionbecause of the possibility of actions takewmice area expansion or (ii) the effective
from the deliberate action rule because tb implement open access tariffs is appratate of the temporary regulations.
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D. 81.150-5T Filing Notices and Treasury and the IRS will reexamineSeller, Office of Assistant Chief Counsel
Elections. them in light of new developments within(Financial Institutions & Products), and
) ) the next three years. Nancy M. Lashnits, formerly of that of-
The temporary regulations specify thal comments are invited on whether furfice. However, other personnel from IRS
notices and elections under sectioygr gyidance is needed to address thmd the Treasury Department participated

142(f)(4)(B) and 81.141-12(d)(3) MUSt ey types of contractual arrangements their development.
be filed with the Chief, Employee Planspat are arising in the electric power in-

and Exempt Organizations Division of thedustry. In particular, comments are in-

appropriate key district office. vited on whether there are any instancesdoption of Amendments to the
g in which an option of a nongovernmentaRegulations
purchaser to purchase output of a bond-fi-
nanced facility should not be taken into Accordingly, 26 CFR part 1 is amended
Congress passed the Federal Energiccount as private business use. as follows:
Act of 1992 to encourage deregulation of ,
the electric power industry. Since thafTective Dates PART 1—INCOME TAXES
time, the Federal Energy Regulatory gactions 1.141-7T and 1.141-8T are Paragraph 1. The authority citation for
Commission and various states haVSpplicable to bonds issued on or aftdf@rt 1 continues to read in part as follows:

* * * * *

E. Need for Temporary Regulations an
Request for Public Comments

adopted policies to open up access t|9ebruary 23,1998, Authority: 26 U.S.C. 7805 * * *

transmission facilities. Treasury and the Par. 2. Section 1.141-0 is amended by
IRS are aware that these initiatives ar8pecial Analyses removing the entries for §81.141-7 and
causing rapid changes in the electric 1.141-8 and adding entries to the table in

power industry, and have received many !t has been determined that this Trea; merical order to read as follows:
comments asking for immediate guidancgUrY decision is not a significant regula-

under section 141 regarding the effect olpry action as defined in EO 1286681.141-0 Table of contents.

the tax-exempt status of bonds of certaifin€refore, a regulatory assessment is not

restructuring transactions necessary fgfduired. Ithasalso been determined that Special rules f
utilities to participate in a deregulated€ction 553(b) of the Administrative Pro81.141-7T Special rules for output

electric utility environment. For example cedure Act (5 U.S.C. chapter 5) does ndgcilities (temporary).

several comments state that the restruct @PPIY to these regulations. o
ing initiatives in various states and re- It is hereby certified that the provisions,

gions may not proceed until Treasury anaf these regulations that impose a collelc(

(
(t
) . . 1
the IRS clarify the extent to which munic-fion of information requirement on small ,,
entities do not have a significant impac 3
4

* * * * *

Overview.
Definitions.
Available output.

a)
)
)
) Measurement period.
)
)
)

ipal utilities may transfer control of cer- i ¢
tain assets financed with tax-exemp?”_a sub;@ant!al n_umber of small entitie
bonds to an independent system operatdifiS certification is based upon the fai Take contract and take or pay con-
Based on these considerations, it has beld}at in the years 1987 through 1993 a total™ -
determined that immediate regulatory?f Only 61 different state or local governy 1yansmission facilities.
guidance is necessary to ensure efficiefi€Nt issuers of exempt facility bonds isg7y \onqualified amount.
administration of the tax laws. sued under section 142(f) for_ facilities for(c) Output contracts.

The regulations are published in bot/in€ local furnishing of electric energy or 1) General rule.
temporary and proposed form to providd@s filed information returns with the In- 5 ponefits and burdens test.
immediate guidance on which issuers cajf’nal Revenue Service under sectiop) raye contract or take or pay contract.
rely in evaluating their participation in 149(€). Further, an election under sectiofy) pequirements contracts.
open access regimes, while providing the#2(f)(4) is in no event required 10 b€y contract with specific performance
opportunity for public comment. In addi-111€d with the Internal Revenue Service' * oo
tion, Treasury and the IRS believe thaf?ore than once. Therefore, a Regulatopyy \jeasurement of private business use.
providing guidance on the effect of operFleX!b!l!ty Analysis under the Regu_latory(e) Measurement of private security or
access participation is more appropriatelf/€xibility Act (5 U.S.C. Chapter 6) isnot” * 5y jent.
accomplished by regulation than by prif€auired. Pursuant to section 7805(f) Ofyy Exceptions for certain contracts.
vate letter ruling. Treasury and the IR$NE Internal Revenue Code, these temper) gmajl purchases of output.
are also aware, however, that restructuf@"y regulations will be submitted to th Swapping and pooling arrangements.
ing efforts are evolving and uncertain, an&hief Counsel for Advocacy of the Small 3y ghort-term output contracts.
that new types of arrangements may bBUSINess Administration for comment 04y gpecial 3-year exception for sales of
developed to implement restructuring!tS impact on small business. output attributable to excess generat-
Many of the issues that Wi|| aﬁse MaY5ratting Information ing gapacity resulting from participa-
need to be addressed legislatively. Ac- tion in open access.
cordingly, the regulations are published in The principal authors of these regula(5) Special exceptions for transmission
temporary form with the expectation thaions are Michael G. Bailey and Allan facilities.

Sale at wholesale.
Stranded costs.
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(6) Certain conduit parties disregarded. Par. 4. Sections 1.141-7T and 1.141- (iii) Special rule for facilities acquired

(g) Allocations of output facilities and 8T are added to read as follows: or constructed primarily for use by pri-
systems. ] vate business userdf an issuer reason-

(1) Facts and circumstances analysis. 51:141-7T Special rules for output ably expects on the issue date that per-

(2) lllustrations. facilities (temporary). sons that are treated as private business

(3) Transmission contracts.
(4) Allocation of payments.

users will purchase more than 30 percent

(a) Overview. This section provides . ’
f the actual output of the facility fi-

special rules to determine whetheP

(h) Examples. arrangements for purchases of OutpLnanced with the issue, the Commissioner
§1.141-8T $15 million limitation for o an output facilty cause an issue o 2 Getermine he number of units pro-
output facilities (temporary). bonds to meet the private business tesfdced or to be pro ucebl i; © atcr:'yt'hn
For this purpose, unless otherwise state ,ne yfear on atreasonal ? asts O't er ?]n
(@) In general. water facilities are treated as output facili- y reterence to nameplate capacity, suc

(1) General rule. ties. Section 1.141-3 generally applies (§° the average expected annual output of

(2) Reduction in $15 million output limi- determine whether other types of arrangé-.e facility.  For example, the Commis-
sioner may treat the reasonably expected

tation for outstanding issues. ments for use of an output facility causg - © " e ced peaking elec-
(3) Benefits and burdens test applicablean issue to meet the private business tes?rslb enerart)in unit as the a?/ailabl?a ot
(b) Definition of project. (b) Definitions. For purposes of this ut %f that ur?it if the issuer reasonabl
(1) Generalrule. section and §1.141-8T, the following defP . y
2) Se : oo ) expects, on the issue date of bonds that
parate ownership. initions and rules apply: : - :
3 G . _ . finance the unit, that an investor-owned
(3) enerating property. (1) Available output. The available utility will purchase 30 percent of the ac-
(4) Transmission. output of a facility financed by an issue i, "0\ 01t of the facility under a take or
(5) Subsequent improvements. determined by multiplying the number of ay contract, even if the amount of out-
(6) Replacement property. units produced or to be produced by thg '/ purchaséd is less than 10 percent of
(c) Examples. facility in one year by the number of yearg, o o 2iiable output determined by refer-
* ok x * % in the measurement period of that facilityence to nameplate capacity. The reason-

for that issue.

: . . ably expected annual output of the gener-
(i) Generating facilities. The number

§1.141-15T Effective dates (temporary). ) = : i
ating facility must be consistent with the

(a) through (e) [Reserved]. of units produced or to be produced by 555ty reported for prudent reliability
(f) Effective dates for certain regulationsdenerating facility in one year is deteryraqes.
relating to output facilities. mined by reference to its nameplate ca- (i) special rule for facilities with a
(1) General rule. pacity or the equivalent (or where there igmiteq source of supplylf a limited
(2) Transition rule for requirement con-N0 Nameplate capacity or the equivalentqrce of supply constrains the output of
tracts. its maximum capacity), which is not re-yp gutput facility, the number of units
(g) Refunding bonds. duced for reserves or other unutilized cg;roduced or to be produced by the facility
(h) Permissive retroactive application. Pacity. must be determined by reasonably taking

(i) Permissive retroactive application of (i) Transmission and other output fa-intg account those constraints. For exam-
certain regulations pertaining to outCilities. (A) In general. For transmission, pje, the available output of a hydroelectric
put contracts. cogeneration, and other output facilitiesynit must be determined by reference to

available output must be measured in ghe reasonably expected annual flow of

reasonable manner to reflect capacity. water through the unit.
Par. 3. Section 1.141-2 is amended b (B) Electric transmission facilities. (2) Measurement period’]’he measure-
adding a sentence at the end of paragrafffasurement of the available output ofent period of an output facility financed

(d)(3)(ii)(B) to read as follows: all or a portion of electric transmission fahy an issue is determined under
cilities may be determined in a manneg1.141-3(g).

81.141-2 Private activity bond tests. consistent with the reporting rules and re- (3) Sale at wholesaleFor purposes of
quirements for transmission networkshis section, a sale at wholesale means a

* * * * *

* * * * *
promulgated by the Federal Energy Regwsale of output to any person for resale.
(d) * * = latory Commission (FERC). For exam- (4) Stranded costs.For purposes of
(3) *** ple, for a transmission network, the use ahis section,stranded costsmeans
(if) * x> aggregate load and load share ratios instranded costs as defined in 18 CFR 35.26
(B) * * * See §1.141-7T(f)(5). manner consistent with the requirementand costs that an issuer incurred to pro-

of the FERC may be reasonable. In addifide service to a wholesale or retail cus-

tion, depending on the facts and circumtomer that subsequently becomes, in

§§1.141-7 and 1.141-8 [Removed] stances, measurement of the availablghole or in part, an unbundled transmis-

output of transmission facilities usingsion customer and that an issuer is autho-

Par. 3a. Sections 1.141-7 and 1.141-+Bermal capacity or transfer capacity mayized to recover by the FERC or a state
are removed. be reasonable. regulatory authority.

* * * * *
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(5) Take contract and take or pay conthe extent that the issuer reasonably ex- (ii) Significant factors.Significant fac-
tract. Atake contractis an output con- pects that it is substantially certain thators that tend to establish that the benefits
tract under which a purchaser agrees fmayments will be made under the terms @&nd burdens test is met under the rule set
pay for the output under the contract if théhe contract (disregarding default, insolforth in paragraph (c)(4)(i) of this section
output facility is capable of providing thevency, or other similar circumstances)include—
output. Atake or pay contract is an outputor example, an output contract is treated (A) The purchaser’s customer base has
contract under which a purchaser agrees transferring burdens of paying debt sesignificant indicators of stability, such as
to pay for the output under the contractyice on an issue if payments must bé&arge size, diverse composition, and a
whether or not the output facility is capamade upon contract termination. substantial residential component;
ble of providing the output. (i) Payments pursuant to pledged con- (B) The contract covers historical re-

(6) Transmission facilities. Transmis-tract. Payments made or to be madeguirements of the purchaser, rather than
sion facilitiesare facilities for the trans- under the terms of an output contract thatnly projected requirements that are in
mission or distribution of output. Trans-is pledged as security for an issue araddition to historical requirements; and
mission facilities include facilities taken into account under the private busi- (C) The purchaser agrees not to con-
necessary to provide ancillary services raiess tests even if the issuer reasonably estruct or acquire other power resources to
quired to be offered as part of open accepects that it is not substantially certairmeet the requirements covered by the
transmission tariffs under rules promulthat payments will be made under theontract.
gated by the FERC under sections 20&ontract (disregarding default, insolvency, (iii) Special rule for retail requirements
and 206 of the Federal Power Act (1@r other similar circumstances). For thigontracts. In general, a requirements con-
U.S.C. 824d and 824e). Thus, if a facilitypurpose, an output contract is pledged dsact that is not a sale at wholesale does
also serves another function (for examplesecurity only if the bond documents pronot meet the benefits and burdens test be-
a facility that provides for operating re-vide that the pledged contract cannot beause the obligation to make payments on
serves for transmission and also providesubstantially amended without the conthe contract is contingent on the output re-
generation) an allocable portion of the fasent of bondholders or a trustee for thquirements of a single user. Such a re-
cility is treated as a transmission facility. bondholders. guirements contract in general meets the

(7) Nonqualified amount.The non- (3) Take contract or take or pay con-benefits and burdens test, however, to the
qualified amount with respect to an issu&ract—(i) In general. The benefits and extent that it contains contractual terms
is determined under section 141(b)(8). burdens test is met if a nongovernmentdhat obligate the purchaser to make pay-

(c) Output contracts—(1) General person agrees pursuant to a take contraoents that are not contingent on the output
rule. The purchase by a nongovernmentair a take or pay contract to purchase threquirements of the purchaser (such as sig-
person of the available output of an outpuavailable output of a facility. See paranificant termination payments) or that ob-
facility (output contract) financed with graphs (d) and (e) of this section for ruleigate the purchaser to have output re-
the proceeds of an issue is taken into acegarding measuring the use of, and payguirements. For example, a requirements
count under the private business tests ihents on debt service for, an output faciltontract with an industrial purchaser
the purchase has the effect of transferringy for determining whether the privatemeets the benefits and burdens test if the
substantial benefits of owning the facilitybusiness tests are met. purchaser enters into additional contrac-
and substantial burdens of paying the debt (ii) Transmission contractdn the case tual obligations with the issuer or another
service on bonds used (directly or indiof a transmission facility, an agreemengovernmental unit not to cease operations.
rectly) to finance the facility (the benefitsto provide firm or priority transmission (5) Contract with specific performance
and burdens test). See paragraph (c)(5) &érvices is generally treated as a take conghts. An output contract that provides
this section for other output contractract or a take or pay contract. The exterthe purchaser with specific rights to con-
arrangements that are taken into accoutd which transmission services are intertrol the output of a facility or with other
under the private business tests. See alsgtible is an important factor indicatingspecific performance rights to the use of
§1.141-8T for rules for when an issuehat a contract for transmission services isutput of a facility is generally taken into
that finances an output facility (other thamot treated as a take contract or a take account under the private business tests,
a water facility) meets the private busipay contract. even if the benefits and burdens test is not
ness tests because the nonqualified (4) Requirements contraets(i) In gen- met. Payments made and to be made
amount of the issue exceeds $15 million.eral. Arequirements contract under whichunder such a contract are generally taken

(2) Benefits and burdens tes{i) Ben- a nongovernmental person agrees to punrto account under the private payment
efits of ownership.An output contract chase all or part of its output requirementtest, even if the issuer does not reasonably
transfers substantial benefits of owning & taken into account under the privatexpect that it is substantially certain that
facility if the contract gives the purchasebusiness tests only to the extent that, baspdyments will be made under the contract
(directly or indirectly) rights to capacity on all the facts and circumstances, th@isregarding default, insolvency, or other
of the facility on a basis that is prefereneontract meets the benefits and burderssmilar circumstances). A customer’s nor-
tial to the rights of the general public.  test. See 8§1.141-15T(f)(3) for special efmal entitlement to receive utility service

(i) Burdens of paying debt servicAn fective dates for the application of thigfor example, an entitlement to reasonable
output contract transfers substantial buparagraph (c)(4) to issues financing faciliprotection against blackouts in times of
dens of paying debt service on an issue t@s subject to requirements contracts.  high demand through rotating the effects
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of blackouts) is not treated as a specific (3) Short-term output contractsThe (5) Special exceptions for transmission
performance right for this purpose. exceptions for short-term arrangementtacilities—(i) Mandated wheeling.En-

(d) Measurement of private businesgrovided in 81.141-3(c) and (d)(3) applytering into a contract for the use of trans-
use. If an output contract results in pri-to output contracts. For example, a speohission facilities financed by an issue is
vate business use under this section, tisale for use for a period of 90 days on theot treated as a deliberate action under
amount of private business use generallyasis of rates that are generally applicab&Ll.141-2(d) if—
is the capacity that must be reserved fand uniformly applied generally does not (A) The contract is entered into in re-
the nongovernmental person under pruesult in private business use, and a spsponse to (or in anticipation of) an order
dent reliability standards. For example, irsale for use for a period of 30 days on thiey the United States under sections 211
the case of a take contract for a peakingasis of rates that are specially negotiateahd 212 of the Federal Power Act (16
electric generating unit, under which aenerally does not result in private busi.S.C. 824j and 824k) (or a state regula-
nongovernmental person has priorityness use. tory authority under comparable provi-
rights to use capacity at any time for the (4) Special 3-year exception for salesions of state law pursuant to a plan ap-
entire term of the bonds, but under whiclof output attributable to excess generatproved by the FERC); and
the total energy purchases are limited ing capacity resulting from participation (B) The terms of the contract are bona
any one year to 10 percent of annuah open accessThe purchase of output offide and arm’s length, and the considera-
available output (determined by referencan output facility (not including a watertion paid is consistent with the provisions
to nameplate capacity), the amount of prifacility) by a nongovernmental person iof section 212(a) of the Federal Power
vate business use is the amount of capauet treated as private business use if all @fct.
ity that must be reserved for that nonthe following requirements are met: (ii) Actions taken to implement non-dis-
governmental person under prudent (i) The term of the contract is not longercriminatory, open accessAn action is
reliability standards, which may be aghan 3 years, including all renewal optionsnot treated as a deliberate action under
much as 100 percent. (ii) The issuer does not make expendi§1.141-2(d) if it is taken to implement the

(e) Measurement of private security ortures to increase the generating capacivtffering of non-discriminatory, open ac-
payment. The measurement of payment®f its system during the term of the coneess tariffs for the use of transmission fa-
made or to be made by nongovernmentélact that are, or will be, financed withcilities financed by an issue in a manner
persons under output contracts as a pgrroceeds of tax-exempt bonds. consistent with rules promulgated by the
cent of the debt service of an issue is de- (iii) The governmental owner offers FERC under sections 205 and 206 of the
termined under the rules provided imon-discriminatory, open access transmig-ederal Power Act (16 U.S.C. 824d and
§1.141-4. sion tariffs for use of its transmission sys824e) (or by a state regulatory authority

(f) Exceptions for certain contraets tem pursuant to rules promulgated by thender comparable provisions of state law
(1) Small purchases of outpufAn output FERC under sections 205 and 206 of theursuant to a plan approved by the
contract is not taken into account undefFederal Power Act (16 U.S.C. 824d an#ERC). This paragraph (f)(5)(ii) does not
the private business tests if the purchas8f4e) (or comparable provisions of statapply, however, to the sale, exchange, or
is not required under the contract to makiaw pursuant to a plan approved by thether disposition of transmission facilities
a payment that is substantially certain t6ERC). to a nongovernmental person.
be made under paragraph (c)(2)(ii) of this (iv) All of the output sold under the (iii) Application to reasonable expecta-
section in any year greater than 0.5 pecontract is attributable to excess capacityons test to certain current refunding
cent of the average annual debt service oasulting from the offer of the non-dis-bonds. An action taken or to be taken
an issue that finances the output facility. criminatory, open access transmission tawith respect to transmission facilities refi-

(2) Swapping and pooling arrange-iffs referred to in paragraph (f)(5)(ii) of nanced by an issue is not taken into ac-
ments. An agreement that provides forthis section. count under the reasonable expectations
swapping or pooling of output by one or (v) The contract mitigates strandedest of §1.141-2(d) if—
more governmental persons and one @osts of the governmental owner that are (A) The action is described in para-
more nongovernmental persons does nattributable to the offer of the non-dis-graph (f)(5)(i) or (ii) of this section;
result in private business use of the outpuatriminatory, open access transmission tar- (B) The bonds of the issue are current
facility owned by the governmental per-ffs referred to in paragraph (f)(5)(ii) of refunding bonds that, directly or indi-
son to the extent that— this section. rectly, refund bonds issued before July 9,

(i) The swapped output is reasonably (vi) Any stranded costs recovered byl 996; and
expected to be approximately equal inhe governmental owner (including (C) The weighted average maturity of
value (determined over periods of on@amounts recovered under the contracthe refunding bonds is not greater than the
year or less); and with respect to the output facility underemaining weighted average maturity of

(i) The purpose of the agreement is toules promulgated by the FERC under th&hose prior bonds.
enable each of the parties to satisfy diffef-ederal Power Act (or comparable provi- (6) Certain conduit parties disre-
ent peak load demands, to accommodas®ons of state law) are applied as promptlgarded. A nongovernmental person act-
temporary outages, to diversify supply, oas is reasonably practical to redeem taxag solely as a conduit for the exchange of
to enhance reliability in accordance wittexempt bonds that financed that facility iroutput among governmentally owned and
prudent reliability standards. a manner consistent with §1.141-12.  operated utilities is disregarded in deter-
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mining whether the private business testontract to buy 20 MW of system powettions. It agrees to sell 10 percent of its share of the
are met with respect to financed facilitiesvith a right to take up to 40 percent of th(?””“a' O‘:tp“: to Zd for ahPe;'og of 20 yef‘rstpﬁfs‘:snz
e Y 0 a contract under whic agrees to take tha
owned by a governmental person. Use @ifctual output of a specific 50 MW f_aC|I|ty power if available. The facility will begin operation,
property by a power marketer in the trqda{henever total system output is ms_uffl—and Z will begin to receive power, 4 years after the
or business of purchasing and resellingient to meet all of the seller’s obligationsH bonds are issued. The measurement period for the
power, however, is taken into accoungenerally is allocated to the specific facilproperty financed by the issue is 21 years. H also
under the private business tests. ity rather than to the system. will sell the remaining 40 percent of its share of the
All ti f outout faciliti d i) C | £ fi . annual output to numerous other private utilities
(9) Allocations of outpu i aciiiies an (iif) ommor:' plan of financinga con- under contracts of 90 days or less entered into under
systems—(1) Facts and circumstancestract entered into as part of a cOmmog prevailing rate schedule, including demand
analysis. Whether output sold under anplan of financing for a facility generally is charges. No contracts will be executed obligating
output contract is allocated to a particulaallocated to the facility if debt service forany person other than Z to purchase any specified
facility (for example, a generating unit),the issue of bonds is reasonably expect{lﬂ'ount of the power for any specified period of time.
h . f th I f th b id di | indi . f o0 person (other than Z) will make payments sub-
to the entire system of the seller of thato be paid, irectly or indirectly, from g, iaiy certain to be made (disregarding default,
Output (net Of a.ny uses Of tha.t SyStem Oupayments SUbStantla”y Certa|n tO be madﬁsowency’ or other similar Circumstances) under
put allocated to a particular facility), or tounder the contract (disregarding defauliaragraph (c)(2) of this section that will result in a
a portion of a facility is based on all thensolvency, or other similar circum- transfer of substantial burdens of paying debt service
facts and circumstances. Significant facstances) on bonds used directly or indirectly to provide H's
. - . h . . h .. share of the facilities. The bonds are not private ac-
tors to .be considered in determining t. e (iv) P.r|cmg method. Rr|0|ng based on tivity bonds, because H's one-third interest in the fa-
allocation of an output contract to fi-the capital and generating costs of a pagiity is not treated as used by the other owners of the
nanced property are the following: ticular turbine tends to indicate that outfacility. Although 10 percent of H's share of the an-
(i) The extent to which it is physically put under the contract is properly alloﬂu"",I °Utp“tf°f the facility will be USIEd in the trage Orh
possible to deliver output to or from a pareated to that turbine. usiness of Z, a non-governmental person, under the
. . . rule in paragraph (c) of this section, that portion con-
ticular facility or system. _ (3) Transmission contractsWhether  giites not more than 10 percent of the available out-
(i) The terms of a contract relating touse under an output contract for transmisgut of H's ownership interest in the facility.
the delivery of output (such as deliverysion is allocated to a particular facility or Example 2. Requirements contract treated as
limitations and options or obligations toto a transmission network is based on aftke CO””‘I"‘Ctt('_) City J 'St?“ef Z_IO_;Yehar bonds to ac-
deliver power from additional sources). the facts and circumstances, in a mann@J[t® 2 © %2 1€ 9oneI g Aty Ao o e e
. ’ L. .ably expected economic life substantially greater
(iii) Whether a contract is e_ntere_d |nt03|mlllar to paragraphs (g)(1) and (2) of thishan 20 years and a nameplate capacity of 100 MW.
as part of a common plan of financing fosection. In general, the method used tme available output of the facility under paragraphs
a facility. determine payments under a contract is(B)(1) of this section is approximately 17,520,000
(iv) The method of pricing output more significant contract term for thisMWh. On the issue date, J enters info a contract
der the contract, such as the use of mayurpose than nominal contract path. Wi I an investor-owned utiity, to provide T with
un ! . quurp . . P ’ rAII of its power requirements for a period of 10
ket rates rather than rates designed to pggneral, if reasonable and consistently apaars, commencing on the issue date. J reasonably
debt service of tax-exempt bonds used talied, the determination of use of transexpects that T will actually purchase an average of
finance a particular facility. mission facilities under an output contracg0 MW over the 10-year period. Based on all of the
(2) lllustrations. The following illus- may be based on a method used by thifgfts and circumstances, including the size, diver-
trate the factors set forth in paragrapparties, such as reliability councils sity, and composition of T's customer base, J reason-
ra . : P grap ! . Yy : ably expects that it is substantially certain (disre-
(9)(1) of this section: (4) Allocation of paymentsPayments garding default, insolvency, or other similar
(i) Physical possibility. Output from a for output provided by an output facility circumstances) that T will actually purchase only an
generating unit that is fed directly into &inanced with two or more sources ofiverage of 16 MW over the 10-year period. The
low voltage distribution system of thefunding are generally allocated under th&°"ract is a requirements contract that must be
f th . d th hvsiules i taken into account under the private business tests
owner of that umlt an t at cannot physirules in §1.141-4(c). _ pursuant to paragraph (c)(4) of this section because
cally leave that distribution system gener- (h) Examples.The following examples it provides T with substantial benefits of ownership
ally must be allocated to those receivinglustrate the application of this section: (rights to capacity) and obligates T with substantial

electricity through that distribution Sys- | hinz _ burdens of making payments that the issuer reason-
. Example 1. Joint ownershipZ, an investor- ably expects are substantially certain.
tem. Output may be_ aII_ocated without r,ec_)wned electric utility, and City H agree to construct (i) J is required to reserve for T's use 40 MW of
gard to phyS|c<_':1I _I|m|tat|ons, however, _'fan electric generating facility of a size sufficient tocapacity in accordance with prudent reliability stan-
exchange or similar agreements provideke advantage of the economies of scale. H willards. Under paragraph (d) of this section, the
output to a purchaser where, but for thigsue $50 million of its 25-year bonds, and Z willamount of private business use under this contract,
exchange agreements, it would not bR e mon. houre X 565 doge X 16 yemra, o 5504900 M) o
. . cility they will jointly own as ten . hours ays years, or 3,504, 0
pOSSIble for the seller to prowde output t%ach of the participants will share in the ownershipthe available output. Accordingly, the issue meets
tha.t_ purchaser. . output, and operating expenses of the facility in prathe private business use test. J reasonably expects
(if) Contract terms relating to perform- portion to its contribution to the cost of the facility, that the amount to be paid for an average of 16 MW
ance. A contract to provide a specifiedthat is, one-third by H and two-thirds by Z. H'sof power (less the operation and maintenance costs
amount of electricity from a system, buponds \'I\.II|| be secured by H’'s ownersh.lp |nterest_|rni|rectly at.trlbutable to generating that 16 MW Qf
onlv when at least that amount of eleCtriCt-he facility and by revenues to be derived from itpower), will be more than 10 percent of debt service
. y ) . _share of the annual output of the facility. H willon the issue on a present-value basis. The payment
!ty is being generated by a particular Unityeeq only 50 percent of its share of the annual ouer 16 MW of power is an amount that J reasonably
is allocated to that unit. For example, @ut of the facility during the first 20 years of opera-expects is substantially certain to be made under
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paragraph (c)(2) of this section. Accordingly, thdeast equal the amounts required to pay debt servigectivity bond limitation (the $15 million
issue meets the private security or payment test T;)(M)(U)s k;ohnds. In ad}?ition, under paragraptbutput Iimitation) for issues 5 percent or
cause J reasonably expects that it is substantially cég)(1)(iii) of this section, the contract among MU, B, .
tain that payment of more than 10 percent of the debnd | is entered into as part of a common plan of fi[nore of the proceeds of Whllc_:h are to be
service will be indirectly derived from payments bynancing of the MU faciliies. Under all the facts and!S€d to finance output facilities (other
T. The bonds are private activity bonds under par@ircumstances, MU’s assignment to | of its rightd¢han a facility for the furnishing of water).
graph (c) of this section. Further, if 20 percent of thender the original take or pay contract is allocable tpJnder this rule, a bond is a private activ-
sale proceeds of the issue is greater than $15 milliddU’s new facilities under paragraph (g) of this SeCTty bond under the private business tests
and the issue meets the private security or paymetitn. Because | is a nongovernmental person, MU’s . .
test with respect to the $15 million output limitation,bonds are private activity bonds. of S??t'on l41(b)(l_) and (2) if the non-
the bonds are also private activity bonds under sec- Example 5. Transmission facilities transferred tojualified amount with respect to output
tion 141(b)(4). See §1.141-8T. independent system operatdi) In 1998, the public facilities financed by the proceeds of the
Example 3. Allocation of existing contracts toutilities commission of State C adopts a plan for reigsye exceeds $15 million. The $15 mil-
new facilities. Power Authority K, a political subdi- structuring its electric power industry. The plan fos(]ion output limitation applies in addition
vision created by the legislature in State X to owrers competition by providing both wholesale an . . .
and operate certain power generating facilties, seltetail customers with non-discriminatory access t§0 the private business tests of section
all of the power from its existing facilities to four transmission facilities within the State. The planl41(b)(1) and (2). Under section
private utility systems under contracts executed inrovides that investor-owned utilities will transfer141(b)(4) and paragraph (a)(2) of this sec-
1999, under which the four systems are required teperating control over all of their transmission astion, the $15 million output limitation is
take or pay for specified portions of the total powepets to an independent system operator (ISO), which

output until the year 2029. Existing facilities supplyis & nongovernmental person that will operate thOS.reEdUCEd in certain cases. Specifically, an

all of the present needs of the four utility systems;ombined assets as a single, state-wide system. M§SU€ meets the tQSt in section 141(b)(4) if
but their future power requirements are expected ficipally-owned utilities are eligible for, but are notboth of the foIIOWIng tests are met:

increase substantially beyond the capacity of K'sequired to participate in, the open access system (j) More than $15 million of the pro-
current generating system. K issues 20-year bonéfgplemented by the ISO. The functions of the ISQ.o a5 of the issue to be used with respect
i i ili include control of transmission access and pricing, -

in 2004 to construct a large generating facility. Adl p %O an output faC|I|ty are to be used for a

part of the financing plan for the bonds, a fifth pri-Scheduling transmission, control area operations,” X
vate utility system contracts with K to take or payand settlements and billing. In addition, under cefPrivate business use. Investment pro-

for 15 percent of the available output of the new fatain circumstances the ISO may order the transmigeeds are disregarded for this purpose if
cility. The balance of the output of the new facilitySion owners to construct additional transmission farhey are not allocated disproportionately
will be available for sale as required, but initially itciliies. The restructuring plan is approved by the i, private business use portion of the
is not anticipated that there will be any need for thdtERC pursuant to sections 205 and 206 of the Fed®

power. The revenues from the contract with the fifti¢ral Power Act. ISS[.'!e' -

private utility system will be sufficient to pay less (ii) In 1994 City D had issued bonds to finance (if) The payment of the principal of, or
than 10 percent of the debt service on the bonds (d8IProvements to its transmission system. In 1998, Ehe interest on, more than $15 million of
termined on a present value basis). The balancéansfers operating control of its transmission systefha ggles proceeds of the portion of the
which will exceed 10 percent of the debt service off the ISO pursuant to the restructuring plan. At thgssue used with respect to an output facil-

the bonds, will be paid from revenues derived fronga@me time, D chooses to apply the private activit .
the contracts with the four systems initially frombond regulations of §81.141-0 through 1.141-15 By Is (under the terms of the issue or any

sale of power produced by the old facilities. Thdhe 1994 bonds. The operation of the financed facilinderlying arrangement) directly or indi-

output contracts with all the private utilities are allo{ies by the ISO does not meet the exception for mapectly—

cated to K’s entire generating system. See parggément contracts that do not givz_e_.rise to privatg (A) Secured by any interest in an out-
graphs (g)(1) and (2) of this section. Thus, thgusmess use under 81.141-3(b)(4)(iii)(C) because ItUt facility used or to be used for a private
bonds meet the private business use test beca8d10t & contract solely for the operation of a facilty? y P

more than 10 percent of the proceeds will be used Hnder that exception. Under the special exception husiness use (or payments in respect of
the trade or business of a nongovernmental persdifragraph (f)(5) of this section, however, the transfesuch an output facility); or

In addition, the bonds meet the private payment ¢if control is not treated as a deliberate action. Ac- (B) To be derived from payments

security test because payment of more than 10 péirdingly, the transfer of control does not cause g, ather or not to the issuer) in respect of
cent of the debt service, pursuant to underlying994 bonds to meet the private activity bond tests. an output facility used or to be used for a
arrangements, will be derived from payments in re- EXample 6. Current refundingThe facts are the

spect of property used for a private business use. Same as in Example 5 of this paragraph (), and private business use.
Example 4. Allocation to displaced resource addition D issues bonds in 1999 to currently refund (2) Reduction in $15 million output

Municipal utility MU, a political subdivision, pur- ("€ 1994 bonds. The weighted average maturity qfmjtation for outstanding issues(i)

chases all of the electricity required to meet thi1® 1999 bonds is not greater than the remainirlgeneral rule. In determining whether an
needs of its customers (1,000 MW) from B, an inweighted average maturity of the 1994 bonds. L ’
vestor-owned utility that operates its own electri€hooses to apply the private activity bond requialSSUE MOTe than 5 percent of the proceeds

generating facilities, under a 50-year take or pa§jons of 881.141-0 through 1.141-15 to the refundef which are to be used with respect to an
contract. MU does not anticipate that it will require""d 0nds. In general, reasonable expectations musitput facility consists of private activity

additional electric resources, and any new resourcB8 s_eparately tested on the date that refunding _bonﬂands under the $15 million output limi-
would produce electricity at a higher cost to MUA® |§su§d under §1.141-2(d). _Under_the special ertxa_tion the $15 million limitation on pri-
than its cost under its contract with B. Nevertheles§€Ption in paragraph (f)(S) of this section, however; '

B encourages MU to construct a new generatinh)@ transfer of the financed facilties to the ISO neevate business use and private security or
plant sufficient to meet MU’s requirements. MU is-nOt be taken into account in applying the reasonabjgayments is applied by taking into ac-

sues obligations to construct facilities that will pro-SXPectations test to the refunding bonds. count the aggregate nonqualified amounts
duce 1,000 MW of electricity. MU, B, and I, em-n§1 141-8T $15 million limitation for of any outstanding bonds of other issues 5
other investor-owned utility, enter into an agreement—* percent or more of the proceeds of which

under which MU assigns to | its rights under MU'sOUtput facilities (temporary). . .
take or pay contract with B. Under this arrange- are or will be used with respect to that

ment, | will pay MU, and MU will continue to pay (@) In generai—(1) General rule. Sec- output facility or any other output facility
B, for the 1,000 MW. I's payments to MU will at tion 141(b)(4) provides a special privateghat is part of the same project.
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(i) Bonds taken into accounEor pur- concert to finance a project, however (fothe original design of those facilities (the
poses of this paragraph (a)(2), in applyingxample as participants in a joint powersriginal project) is not part of the same
the $15 million output limitation to an authority), their interests are aggregategroject as the original project if the con-
issue (the later issue), a tax-exempt bonalith respect to that project to determinestruction, reconstruction, or acquisition of
of another issue (the earlier issue) is takemhether the $15 million output limitation that improvement commences more than

into account if— is met. In the case of undivided owner3 years after the original project was
(A) That bond is outstanding on theship interests in a single output facilityplaced in service and the bonds issued to
issue date of the later issue; property that is not owned by differentfinance that improvement are issued more

(B) That bond will not be redeemedpersons is treated as separate projedtsan 3 years after the original project was
within 90 days of the issue date of th@nly if the separate interests are fiplaced in service.
later issue in connection with the refundnanced— (ii) Special rule for transmission facili-
ing of that bond by the later issue; and (i) With bonds of different issuers; and ties. An improvement to transmission fa-

(C) More than 5 percent of the sale pro- (ii) Without a principal purpose of cilities that is not part of the original de-
ceeds of the earlier issue financed an oudvoiding the limitation in this section. sign of that property is not part of the
put facility that is part of the same project (3) Generating property-(i) Property same project as the original project if the
as the output facility that is financed byon same site.In the case of generationissuer did not reasonably expect the need
more than 5 percent of the sale proceedsd related facilitiegproject means prop- to make that improvement when it com-
of the later issue. erty located at the same site. menced construction of the original pro-

(3) Benefits and burdens test applica- (ii) Special rule for generating units.ject and the construction, reconstruction,
ble—(i) In general. In applying the $15 Separate generating units are not part of acquisition of that improvement is
million output limitation, the benefits andthe same project, if one unit is reasonabljandated by the federal government or a
burdens test of 81.141-7T applies, exceixpected, on the date of each issue that fitate regulatory authority to accommodate
that “$15 million” is substituted for “10 nances the project, to be placed in servigequests for wheeling.
percent”, or “5 percent” as appropriate. more than 3 years before the other. Com- (6) Replacement propertyFor pur-

(i) Earlier issues for the projectlf mon facilities or property that will be poses of this section, property that re-
bonds of an earlier issue are outstandirfgnctionally related to more than one genplaces existing property of an output fa-
and must be taken into account under pararating unit must be allocated on a reasowtlity is treated as part of the same project
graph (a)(2) of this section, the nonqualiable basis. If a generating unit already ias the replaced property unless—
fied amount for that earlier issue is multiconstructed or is under construction (the (i) The need to replace the property was
plied by a fraction, the numerator of whicHirst unit) and bonds are to be issued to finot reasonably expected on the issue date
is the adjusted issue price of the earliamance an additional generating unit (ther the need to replace the property oc-
issue as of the issue date of the later issiggcond unit), all costs for any common faeurred more than 3 years before the issuer
and the denominator of which is the issueilities paid or incurred before the earliereasonably expected (determined on the
price of the earlier issue. Pre-issuance aof the issue date of bonds to finance thissue date of the bonds financing the
crued interest as defined in §1.148-1(b) isecond unit or the commencement of corproperty) that it would need to replace the
disregarded for this purpose. struction of the second unit are allocategroperty; and

(b) Definition of project—(1) General to the first unit. At the time that bonds are (ii) The bonds that finance (and refi-
rule. For purposes of paragraph (a)(2) ofssued to finance the second unit (or, itance) the replaced property have a
this sectionprojecthas the meaning pro- earlier, upon commencement of construaveighted average maturity that is not
vided in this paragraph. Facilities that aréon of that unit), any remaining costs ofgreater than 120 percent of the reasonably
functionally related and subordinate to ahe common facilities may be allocatecexpected economic life of the replaced
project are treated as part of that sammmong the first and second units so that jproperty.
project. Facilities having different pur-the aggregate the allocation is reasonable. (¢c) Example. The application of the
poses or serving different customer bases (4) Transmission.In the case of trans- provisions of this section is illustrated by
are not ordinarily part of the same projectmission facilitiesprojectmeans function- the following example:

For example, the following are generallyally related or contiguous property and Example. (i) Power Authority K, a political sub-

not part of thg same project— _ property for gncnlary services, s:uch aSjivision, intends to issue a single issue of tax-ex-
(i) Generation and transmission facili-property required to be included in opermpt bonds at par with a stated principal amount and
ties; access transmission tariffs under rules ehles proceeds of $500 million to finance the acqui-

(ii) Separate facilities designed to servéhe FERC. Separate transmission facilgition of an electric generating facility. No portion

wholesale customers and retail customertigs are not part of the same project if on@ i facility will be used for a private business use,
except that L, an investor-owned utility, will pur-

and facility is reasonably expected, on thPchase 10 percent of the output of the facility under a
(iii) A peaking unit and a baseload unitissue date of each issue that finances th&e contract and will pay 10 percent of the debt ser-
(2) Separate ownershipexcept as oth- project, to be placed in service more thavice on the bonds. The nonqualified amount with

erwise provided in this paragraph (b)(2)2 years before the other. respect to the bonds is $50 million.

facilities that are not owned by the same (5) Subsequent improvementsi) In (i) The maximum amount of tax-exempt bonds

. . . that may be issued for the acquisition of an interest
person are not part of the same project. ¢feneral. An improvement to generatingi, ine facility in paragraph (i) of thiExampleis

different governmental persons act iror transmission facilities that is not part o%465 million (that is, $450 million for the 90 percent
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of the facility that is governmentally owned andtions may each be applied to any bonds is- (2) Refunding bonds issued on or after

used plus a nonqualified amount of $15 million).  g,ed before May 16, 1997— May 16, 1997.
Par. 5. Section 1.141-15 is revised to (1) Sect?on 1.141-3(b)(4); 0] Pgrmissive_ retroactiv.e-application
read as follows: (2) Section 1.141-3(b)(6); and of certain regulations pertaining to output
(3) Section 1.141-12. contracts. Section 1.141-7T(f)(4) and (5)
81.141-15 Effective dates. Par. 6. Section 1.141-15T is added tmay be applied to any bonds issued be-
) _ read as follows: fore February 23, 1998.
(a) Scope. The effective dates of this Par. 7. Section 1.142(f)(4)1T is added

section apply for purposes of §81.141-§1.141-15T Effective dates (temporary),, read as follows§1.142(f)(4)-1T Man-

through 1.141-6(a), 1.141-9 through . . .
1.1419_14 1.145(_1) through 1_145_92 (a) through (e) [Reserved]. For guidn€r of making election to terminate tax-

1.150-1(a)(3) and the definition of bond®Nce see §1.141-15. _ exempt bond financing (temporary).
documents contained in §1.150-1(b) (f) Effective dates for certain regula- (&) Overview. Section 142(f)(4) per-
(b) Effective dates.Excépt as other- tions relating to output facilities-(1) Mits a person engaged in the local fur-
wise provided in this section, §§81.141—f>€neral rule. Except as otherwise pro-Nishing of electric energy or gas (a local
through 1.141-6(a), 1.141-9 througH’idEd in this section, §§ 1.141-7T and‘u-rmsher) that uses facilities f|nanged
1.141-14, 1.145-1 through 1.145_21.141-8T apply to bonds issued on owith exempt facility bonds gnder s'ectlon
1.150-1(a)(3) and the definition of boncffter February 23, 1998 that are subject f#2(2)(8) and that expands its service area
documents contained in §1.150—1(b) appl§ection 1301 of the Tax Reform Act ofin @ manner |r)conS|stent with the require-
to bonds issued on or after May 16, 199 986 (100 Stat. 2602). ments of sectlops 142(2)(8) and 142(f) to
that are subject to section 1301 of the Tax (2) Transition rule for requirements make an elect_lon to ensure that those
Reform Act of 1986 (100 Stat. 2602).  contracts. Section 1.141-7T(c)(4) ap-Pbonds will continue to be treated as ex-
(¢) Refunding bondsSections 1.141— Plies to output contracts entered into offmpt facility bonds. The election must
1 through 1.141-6(a), 1.141-9 througl®" after February 23, 1998. An outpufheet the requirements of paragraphs (b)
1.141-14, 1.145-1 through 1.145-2¢ontract is treated as entered into on &nd (c) of this section. .
1.150-1(a)(3) and the definition of boncfter that date if its term is extended, the (b) Time for making electioa(1) In
documents contained in §1.150—1(b) dBarties to the contract change, or othéténeral. An election under section
not apply to any bonds issued on or aftdpaterial terms are amended on or aftéh42(f)(4)(B) must be filed with the Inter-
May 16, 1997, to refund a bond to whicHhat date. nal Revenue Service on or before 90 days
those sections do not apply unless— (9) Refunding bonds in generaEx- after the later of— .
(1) The weighted average maturity of€pt as otherwise provided in paragraph (i) The date of the service area expan-
the refunding bonds is longer than—  (h) or (i) of this section, §§1.141-7T andbion that causes bonds to cease to meet
(i) The weighted average maturity ofl.141-8T do not apply to bonds issued o€ requirements of sections 142(a)(8)
the refunded bonds: or or after February 23, 1998, to refund &nd 142(f); or
(ii) In the case of a short-term obligabond to which the §81.141-7T and (i) February 23, 1998. _
tion that the issuer reasonably expects t141-8T do not apply unless— (2) Date of service area expansidfor
refund with a long-term financing (such (1) The weighted average maturity ofhe purposes of this section, the date of
as a bond anticipation note), 120 percetife refunding bonds is longer than— the service area expansion is the first date
of the weighted average reasonably ex- (i) The weighted average maturity ofon which the local furnisher is authorized
pected economic life of the facilities fi-the refunded bonds; or to collect revenue for the provision of ser-
nanced; or (ii) In the case of a short-term financ-vice in the expanded area.
(2) A principal purpose for the issuancdngs (such as a bond anticipation note), (c) Manner of making electionAn
of the refunding bonds is to make one ok20 percent of the weighted average reglection under section 142(f)(4)(B) must
more new conduit loans. sonably expected economic life of the fabe captioned “ELECTION TO TERMI-
(d) Permissive application of regula- cilities financed; or NATE TAX-EXEMPT BOND FINANC-
tions. Except as provided in paragraph (e) (2) A principal purpose of the issuancdNG”, must be signed under penalties of
of this section, §8§1.141-1 throughof the refunding bonds is to make one aperjury by a person who has authority to
1.141-6(a), 1.141-9 through 1.141-14nore new conduit loans. sign on behalf of the local furnisher, and
1.145-1 through 1.145-2, 1.150-1(a)(3) (h) Permissive retroactive application.must contain the following information—
and the definition of bond documents conExcept as provided in §1.141-15 (d) or (1) The name of the local furnisher,
tained in §1.150-1(b) may be applied ife) or paragraph (i) of this section, (2) The tax identification number of the
whole, but not in part, to actions taken be§§1.141-1 through 1.141-6, 1.141-7Tocal furnisher,
fore February 23, 1998 with respect to— through 1.141-8T, 1.141-9 through (3) The complete address of the local
(1) Bonds that are outstanding on Mayt.141-14, 1.145-1 through 1.145-2furnisher;
16, 1997, and subject to section 141; or 1.150-1(a)(3) and the definition of bond (4) The date of the service area expan-
(2) Refunding bonds issued on or aftedocuments contained in §1.150-1(b) magion;
May 16, 1997. be applied in whole, but not in part to—  (5) Identification of each bond issue
(e) Permissive retroactive application (1) Bonds that are outstanding on Magubject to the election, including the com-
of certain sections.The following sec- 16, 1997, and subject to section 141; or plete name of each issue, the tax identifi-
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cation number of each issughe issue Michael P. Dolan,
date of each issue, the issue price of each Acting Commissioner of
issue, the adjusted issue price of each Internal Revenue.
issue as of the date of the election, the
earliest date on which the bonds of eacfiP
issue may be redeemed, and the principal

proved December 23, 1997.

amount of bonds of each issue to be re- JonatharTalisman,
deemed on the earliest redemption date; Deputy AssistanSeaetary of
(6) A statement that the local furnisher the Treasuwy.

making the election agrees to the condi-
tions stated in section 142(f)(4)(B); and (Filed by the Gfice of the Federal Register or
(7) A statement that each issuer of théanuary 21, 1998, 8:45 a.m., and published in |
bonds subject to the election has receivé ue of the Federal Register for January 22, 19
. ! : 63F.R. 3256)
written notice of the election.
(d) Effect on section 150(hiExcept as
provided in paragraph (e) of this section,
if a local furnisher files an election within
the period specified in paragraph (b) of
this section, section 150(b) does not apply
to bonds identified in the election during
and after that period.
(e) Effect of failue to meet ageements.
If a local furnisher fails to meet any of the
conditions stated in an election pursuant
to paragraph (c)(6) of this section, the
election is invalid.
(f) Coresponding povisions of the In-
ternal Revenue Code of 195%ection
103(b)(4)(E) of the Internal Revenue
Code of 1954 set forth corresponding re-
quirements for the exclusion from gross
income of the interest on bonds issued for
facilities for the local furnishing of elec-
tric enegy or gas. For the purposes of
this section any reference to sections
142(a)(8) and (f) of the Internal Revenue
Code of 1986 includes a reference to the
corresponding portion of section
103(b)(4)(E) of the Internal Revenue
Code of 1954.
(g) Effective dates Section 1.142(f)-
(4)-1 applies to elections made on or after
February 23, 1998.
Pa. 8. Section 1.15095is added to
read as follows:

81.150-5T Filing notices and elections
(temporary).

(a) In general Notices and elections
under the following sections must be filed
with the Chief, Employee Plans and Ex-
empt Qganizations) of the appropriate
key district dfice—

(1) Section 1.141-12(d)(3); and

(2) Section 1.142(f)(4)1L

(b) Effective datesThis section applies
to notices and elections filed on or after
February 23, 1998.



