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26 CFR 601.105:  Examination of returns and
claims for refund, credit, or abatement;
determination of correct tax liability.
(Also Part I, sections 911, 1.911–1)

Rev. Proc. 98–38 
SECTION 1. PURPOSE

01. This revenue procedure provides
information to any individual who failed
to meet the eligibility requirements of 
§ 911(d)(1) of the Internal Revenue Code
because adverse conditions in a foreign
country precluded the individual from
meeting those requirements for taxable
year 1997.

02. The Internal Revenue Service has
previously listed countries for which the
eligibility requirements of § 911(d)(1) of
the Code are waived under § 911(d)(4)
because of adverse conditions in those
countries during the time periods stated.
See Rev. Proc. 97–51, 1997–45 I.R.B. 9,
Rev. Proc. 96–33, 1996-1 C.B. 720, and
Rev. Proc. 95–45, 1995–2 C.B. 412.  This
revenue procedure lists countries added to
the list in 1997, for which the eligibility
requirements of § 911(d)(1) are waived.
Rev. Proc. 97–51, Rev. Proc. 96–33, and
Rev. Proc. 95–45 remain in full force and
effect; the periods listed therein are omit-
ted from this revenue procedure for
brevity.  

SEC. 2. BACKGROUND

01. Section 911(a) of the Code allows a
“qualified individual,” as defined in §
911(d)(1), to exclude foreign earned in-
come and housing cost amounts from gross
income.  Section 911(c)(3) of the Code al-
lows a qualified individual to deduct hous-
ing cost amounts from gross income.

02. Section 911(d)(1) of the Code de-
fines the term “qualified individual” as an
individual whose tax home is in a foreign

country and who is (A) a citizen of the
United States and establishes to the satis-
faction of the Secretary of the Treasury
that the individual has been a bona fide
resident of a foreign country or countries
for an uninterrupted period that includes
an entire taxable year, or (B) a citizen or
resident of the United States who, during
any period of 12 consecutive months, is
present in a foreign country or countries
during at least 330 full days.

03.  Section 911(d)(4) of the Code pro-
vides an exception to the eligibility re-
quirements of § 911(d)(1).  An individual
will be treated as a qualified individual
with respect to a period in which the indi-
vidual was a bona fide resident of, or was
present in, a foreign country if the indi-
vidual left the country during a period for
which the Secretary of the Treasury, after
consultation with the Secretary of State,
determines that individuals were required
to leave because of war, civil unrest, or
similar adverse conditions that precluded
the normal conduct of business.  An indi-
vidual must establish that but for those
conditions the individual could reason-
ably have been expected to meet the eligi-
bility requirements.  

04.  For 1997, the Secretary of the Trea-
sury in consultation with the Secretary of
State, has determined that war, civil un-
rest, or similar adverse conditions that pre-
cluded the normal conduct of business ex-
isted in the following countries beginning
on or after the specified periods:

Date of Departure

Country On or After

Albania March 12, 1997
Cambodia July 9, 1997
Central African 
Republic March 28, 1997

Democratic Republic
of the Congo  
(formerly Zaire) May 3, 1997

Date of Departure

Country On or After

Republic of the 
Congo June 7, 1997

Sierra Leone May 28, 1997
Tajikistan November 26, 1997

.05  Accordingly, for purposes of § 911
of the Code, an individual who left one of
the foregoing countries on or after the
specified departure date shall be treated as
a qualified individual with respect to the
period during which that individual was
present in, or was a bona fide resident of,
such foreign country if the individual es-
tablishes a reasonable expectation of
meeting the requirements of § 911(d) but
for those conditions.

.06  To qualify for relief under § 911(d)–
(4) of the Code, an individual must have
established residency or have been physi-
cally present in the foreign country on or
prior to the date that the Secretary of the
Treasury determines that individuals were
required to leave the foreign country.  Indi-
viduals who establish residency or are first
physically present in the foreign country
after the date that the Secretary prescribes,
shall not be treated as qualified individuals
under § 911(d)(4) of the Code pursuant to
§ 911(d)(4)(C).  For example, individuals
who are first physically present in Albania
after March 12, 1997, are not eligible to
qualify for the exemption prescribed in §
911(d)(4) of the Code.  

.07 In order to assist those individuals
who are filing prior year or amended tax
returns, the Internal Revenue Service is re-
publishing the country added to the list in
1996 for which the eligibility requirements
of § 911(d)(1) of the Code are waived
under § 911(d)(4) for the year 1996:

Date of Departure

Country On or After On or Before

Central African Republic May 21, 1996 September 12, 1996

No new departure dates were added to the
list for tax years 1994 and 1995.

SEC. 3. INQUIRIES

A taxpayer who needs assistance on

how to claim this exclusion, or on how to
file an amended return, should contact a
local IRS Office or, for a taxpayer resid-
ing or traveling outside the United States,
the nearest overseas IRS office.

SEC. 4. EFFECTON OTHER
DOCUMENTS

Rev. Proc. 97–51, 1997–45 I.R.B. 9 is
supplemented.
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DRAFTING INFORMATION

The principal author of this revenue
procedure is Leslie B. van der Wal of the
Office of Associate Chief Counsel
(International).  For further information
regarding this revenue procedure contact
Mr. Carl Cooper at (202) 622-3840 (not a
toll-free call).

Notice 98–34

SECTION I.  PURPOSE

Sections 877, 2107, and 2501(a)(3) of
the Internal Revenue Code (Code) govern
the federal tax treatment of certain former
U.S. citizens and former U.S. long-term
residents.  Section IV of Notice 97–19,
1997–1 C.B. 394, provides guidance re-
garding the ruling request process under
these sections, including the procedures
for submitting a ruling request and the ef-
fect of a favorable ruling.  

This notice modifies certain portions of
section IV of Notice 97–19 by providing
that certain individuals, in order to rebut
the presumption of tax motivation under
sections 877(a)(2), 2107(a)(2)(A), and
2501(a)(3)(B), are no longer required to
obtain a substantive ruling that the indi-
vidual did not have a principal purpose of
tax avoidance.  Rather, these individuals
may rebut the presumption of tax avoid-
ance if they submit a complete ruling re-
quest in good faith.  The Service will rule
as to whether a submission was complete
and provided in good faith. However, un-
less the Service also issues a substantive
ruling that the individual’s expatriation
did not have for one of its principal pur-
poses the avoidance of U.S. taxes, an in-
dividual who receives a ruling that his or
her request is complete and was submitted
in good faith may, in a subsequent exami-
nation of the individual’s returns, ulti-
mately be found to have had a principal
purpose of tax avoidance based on all the
facts and circumstances.   

This notice also specifies the informa-
tion required to be submitted in order to
receive a ruling from the Service that a re-
quest is complete and was submitted in
good faith, as well as modifies the cate-
gories of former long-term residents eligi-
ble to submit ruling requests.

Treasury and the Service expect to
issue regulations to incorporate the guid-

ance set forth in this notice.  Until such
regulations are issued, taxpayers may rely
on the guidance set forth in this notice. 

SECTION II.  BACKGROUND 

Section 877 generally provides that a
citizen who loses U.S. citizenship or a
long-term resident (as defined in section
877(e)(2)) who ceases to be taxed as a
U.S. resident (collectively, individuals
who “expatriate”) within the 10-year pe-
riod immediately preceding the close of
the taxable year will be taxed on U.S.
source income (as modified by section
877(d)) for such taxable year, unless such
loss or cessation did not have for one of
its principal purposes the avoidance of
U.S. taxes.  Sections 2107 and 2501(a)(3)
provide special estate and gift tax
regimes, respectively, for individuals who
expatriate with a principal purpose to
avoid U.S. taxes.       

A former citizen is considered to have
expatriated with a principal purpose to
avoid U.S. taxes for purposes of sections
877, 2107 and 2501(a)(3) if the individ-
ual’s average income tax liability (the
“tax liability test”) or the individual’s net
worth (the “net worth test”) on the date of
expatriation exceed certain thresholds.
See sections 877(a)(2), and 2107(a)(2)(A)
and 2501(a)(3)(B). 

A former U.S. citizen whose net worth
or average tax liability exceeds these
thresholds, however, will not be consid-
ered to have a principal purpose of tax
avoidance by reason of one of those tests
if that former citizen is described within
certain statutory categories and submits a
request for a ruling within one year of the
date of loss of U.S. citizenship for the
Secretary’s determination as to whether
such loss had for one of its principal pur-
poses the avoidance of U.S. taxes.  See
sections 877(c)(1), 2107(a)(2)(B), and
2501(a)(3)(C). 

The tax liability and net worth tests
also apply for purposes of determining
whether a former long-term resident is
considered to have a principal purpose of
tax avoidance.  Section 877(e)(3)(A) pro-
vides that the exception set forth in sec-
tion 877(c) with respect to U.S. citizens
who submit a request for a ruling shall not
apply to former long-term residents.
However, section 877(e)(4) gives the Sec-
retary the authority to exempt categories
of former long-term residents from sec-

tion 877.  In addition, section 877(e)(5)
authorizes the Secretary to prescribe ap-
propriate regulations to carry out the pur-
poses of section 877(e).  

In section IV of Notice 97–19, Trea-
sury and the Service announced that, until
regulations are issued, a former long-term
resident may request a ruling for a deter-
mination as to whether such individual
had a principal purpose of tax avoidance
if the individual is within certain cate-
gories enumerated in section IV of Notice
97–19.  Section IV of Notice 97–19 also
provides detailed guidance on ruling re-
quests under sections 877, 2107 and
2501(a)(3), including the procedures for
submitting a request, the information that
must be submitted with a request, and the
effect of a favorable determination.

SECTION III.  RULING REQUEST
SUBMISSIONS

Difficulties of current ruling practice.
Since the issuance of Notice 97–19, the
Service has received a substantial number
of requests for rulings under sections
877(c)(1), 2107(a)(2)(B), and 2501(a)(3)-
(C).  In considering these requests, the
Service has found that making a determi-
nation regarding tax avoidance in an ad-
vance ruling presents difficulties due to
the inherently factual and subjective na-
ture of the inquiry.  In some cases, the Ser-
vice has been able to reach a determina-
tion as to whether the individual’s
expatriation had for one of its principal
purposes the avoidance of U.S. taxes
based on the information submitted with
the ruling request.  In other cases, how-
ever, the Service has not been able to
make a definitive advance determination
regarding a principal purpose of tax avoid-
ance because the information submitted
with the ruling request did not clearly es-
tablish the existence or lack of such a prin-
cipal purpose.

Under section IV of Notice 97–19, an
expatriate eligible to submit a ruling will
be subject to sections 877, 2107, or 2501,
unless such individual obtains a favorable
ruling, rather than merely submits a re-
quest, that the individual’s expatriation
did not have for one of its principal pur-
poses the avoidance of U.S. taxes.  Thus,
under current law, an expatriate would be
adversely affected (i.e., the presumption
of tax avoidance would apply) if the Ser-
vice were unable to make an advance de-


