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PART I. INTRODUCTION TO employees by providing them with theirmodifications to the TVC program (which
EMPLOYEE PLANS COMPLIANCE expected retirement benefits, includingnay include consolidation with EPCRS).

RESOLUTION SYSTEM favorable tax treatment. .05 Further changes and request for
 Voluntary compliance is promoted bycomments.The Service believes it is im-
SECTION 1. PURPOSE AND providing for limited fees for voluntary portant to update EPCRS periodically to
OVERVIEW corrections approved by the Servicereflect changing circumstances and make
thereby reducing employers’ uncertaintyther improvements. Accordingly, it is
.01 Purpose. This revenue procedureregarding their potential liability. anticipated that EPCRS will continue to

provides a comprehensive system of cor- « Sanctions for qualification failuresbe monitored and improved in light of ex-
rection programs for sponsors of retireidentified on audit should be reasonablperience and comments from those who
ment plans that are intended to satisfy thie light of the nature, extent, and severityse it, and that this consolidated revenue

requirements of § 401(a) or § 403(a) obf the violation. procedure will be revised periodically for
the Internal Revenue Code (the “Code”), « Administration of EPCRS should bethat purpose. The Service specifically so-
but that have not met these requirementonsistent and uniform. licits comments or suggestions relating to

for a period of time. This system permits « Taxpayers should be able to rely othis revenue procedure and the adminis-
plan sponsors to correct these qualificahe availability of EPCRS in taking cor-tration of EPCRS. In particular, the Ser-
tion failures and thereby continue to prorective actions to maintain the qualifiedvice requests (1) comments regarding the

vide their employees with retirement benstatus of their plans. extent to which a fixed (as opposed to an
efits on a tax-favored basis. The Internal .03 Overview EPCRS includes theindefinite) self-correction period encour-
Revenue Service (the “Service”) previfollowing basic elements: ages prompt, voluntary correction, (2)

ously established several programs allow- « Self-correction. A plan sponsor that suggestions for items that should be in-
ing correction of qualification failures, in- has established compliance practices atfuded in forthcoming guidance on per-
cluding the Administrative Policy procedures may, at any time, correct inmissible correction methods, and (3)
Regarding Self-Correction (*“APRSC”), significant operational failures withoutcomments on possible improvements to
the Voluntary Compliance Resolutionpaying any fee or sanction. In additionthe TVC program.
(“VCR”) program, the Walk-in Closing where a plan is the subject of a favorable It is requested that comments or sugges-
Agreement Program (“Walk-in CAP”), determination letter from the Service, théions be submitted by June 21, 1998, ad-
and the Audit Closing Agreement Proplan sponsor generally may correct evefiressed to CC:DOM:CORP:R (Rev. Proc.
gram (“Audit CAP”). significant operational failures within a98-22), Room 5228, Internal Revenue Ser-
This revenue procedure modifies thesvo-year period without payment of anyvice, POB 7604, Ben Franklin Station,
programs and consolidates them into a céee or sanction. (APRSC) Washington, DC 20044. In the alternative,
ordinated Employee Plans Compliance « Voluntary correction with Service comments may be hand-delivered between
Resolution System (“EPCRS”). In re-approval. In the case of any other qualifi-the hours of 8 a.m. and 5 p.m. to
sponse to requests by practitioners, thisation failure, a plan sponsor, at any tim&C:DOM:CORP:R (Rev. Proc. 98-22),
revenue procedure sets forth and assetmefore audit, may pay a limited fee andourier's Desk, Internal Revenue Service,
bles in one place the specific rules anteceive the Service’s approval for the corl111 Constitution Avenue, NW, Washing-
procedures applicable to the programs, imection. (VCR and Walk-in CAP) ton, DC. Alternatively, taxpayers may
cluding illustrative examples. « Correction on audit. If a qualifica- transmit comments electronically via the
.02 General principles underlying tion failure (other than a failure correctedService’s Internet site at http://www.irs.
EPCRS. EPCRS is based on the follow-as described above) is identified on audiStreas.gov/prod/tax_regs/comments.htmi
ing general principles: 3 _ and corrected, the sanc_tion imposed Wi%ECTION 2 CHANGES TO
» Sponsors of tax-qualified retiremenbear a reasonable relationship to the NBROGRAMS
plans should be encouraged to establigbhre, extent and severity of the failure,
administrative practices and proceduretaking into account the extent to which .01 Changes affecting all programs.
that ensure that plans are operated properrection occurred before audit. (AuditThis revenue procedure makes the follow-
erly in accordance with the tax qualifica-CAP) ing changes affecting all of the programs
tion requirements. .04 TVC program. This revenue pro- comprising EPCRS:
» Sponsors of tax-qualified retirementedure does not incorporate or modify the « provides a uniform set of correction
plans should maintain plan document3ax Sheltered Annuity Voluntary Correc-principles;
satisfying the tax qualification require-tion program (“TVC”). TVC enables a - clarifies that there may be more than
ments. sponsor of a 8 403(b) Plan to voluntarilyone appropriate method of correcting
 Plan sponsors should make voluntarglisclose to the Service certain operation®ualification Failures;
and timely correction of any plan qualifi-defects it has discovered in its § 403(b) « permits, in appropriate circum-
cation failures, whether involving dis-plans and pay both a fixed fee and a motances, the use of reasonable adjustments
crimination in favor of highly compen- etary sanction negotiated with the Sern making corrections; and
sated employees, plan operations, or thece. The TVC program procedures ¢ permits taxpayers to rely on the
terms of the plan document. Timely andinder Rev. Proc. 95-24, 1995-1 C.Bavailability of EPCRS in correcting Qual-
efficient correction protects participating694, continue to apply, pending futurdfication Failures.

March 23, 1998 14 1998-12 |.R.B.



.02 Changes affecting specific pro-tion Failures it has discovered in its plansorrection programs and an audit correc-
grams. This revenue procedure makes thand to pay a compliance correction fedion program for Qualified Plans. The
following specific changes to the APRSCThe provisions of Walk-in CAP are modi-voluntary correction programs are
VCR, Walk-in CAP, and Audit CAP cor- fied to: APRSC and VCR, both of which are
rection programs:  discontinue the use of 40% (or anyavailable for Operational Failures, and

(1) APRSC.APRSC enables a spon-other percentage) of the Maximum Paywalk-in CAP, which applies to Plan Doc-
sor of a Qualified Plan or a § 403(b) Plament Amount as the basis for calculatingment and Demographic Failures and to
to self-correct Operational Failures it dissanctions (except for egregious failures);Operational Failures that are not eligible
covers in its plans. The provisions of < provide for greater predictability andfor APRSC and VCR. APRSC is a volun-
APRSC are modified and restated to:  consistency by replacing the prior sanctary employer-initiated procedure that

« incorporate the recent extension ofion structure with a limited range of com-generally does not involve Service ap-
the period for correcting significant OperJliance correction fees, with the lowesproval, whereas VCR and Walk-in CAP
ational Failures from the end of the firsfees provided for small plans; and are voluntary employer-initiated proce-
plan year following the plan year in which * provide a checklist for use by plandures that involve Service approval. The
the Operational Failure occurred to theponsors in preparing Walk-in CAP re-audit correction program is Audit CAP,
end of the second plan year following thguests (see Appendix B to this revenugnhich is available for all types of Qualifi-

plan year in which the Operational Failurgrocedure). cation Failures found on examination that
occurred, as set forth in Announcement  (4) Audit CAP. Audit CAP, a pro- cannot be corrected under APRSC. Addi-
97-121, 1997-50 |.R.B. 62; gram established in the key district officesional, specific rules are set forth below.

« clarify that, for purposes of correctingthat is available on examination of a .02 Effect of examinationIf the plan
a failure to satisfy the actual deferral perQualified Plan, enables the plan sponsar plan sponsor is Under Examination, the
centage (“ADP”) or actual contributionto negotiate a monetary sanction. Th¥CR and Walk-in CAP programs are not
percentage (“ACP”) test, the two-year corprovisions of Audit CAP are modified andavailable; insignificant Operational Fail-
rection period begins after the expiratioriestated to: ures can be corrected under APRSC; and
of the statutory correction period; and + clarify that the sanction imposedsignificant Operational Failures can be
- permit correction of an Operationalunder Audit CAP will not be excessivecorrected under APRSC in limited cir-
Failure to be completed after the end c&nd will bear a reasonable relationship teumstances. See section 9.
the correction period if correction wasthe nature, extent, and severity of the fail- .03 Favorable Letter requirementThe
substantially completed by the end of thére; and VCR program and the provisions of
correction period. * provide assurance that correctio\PRSC relating to significant Opera-
(2) VCR. The VCR program en- made before audit, even for failures cortional Failures (see section 9) are avail-
ables a sponsor of a Qualified Plan to vokected outside of the APRSC, VCR, andple only for a plan that is the subject of a
untarily disclose to the Service OperaWalk-in CAP programs, will be an impor- Favorable Letter.
tional Failures it has discovered in itdant factor in reducing the potential sanc- 04 Established practices and proce-
plans and to pay a fixed fee to the Servicéion under Audit CAP. dures. In order to be eligible for APRSC,
The provisions of VCR are modified to: PART Il. PROGRAM EEEECT AND the plan sponsor or administrator of a plan

 reduce the specificity required in theELIGIBILITY must have established practices and pro-
calculations supporting plan sponsors cedures (formal or informal) reasonably
proposed correction methods; SECTION 3. EFFECT OF EPCRS; designed to promote and facilitate overall

* revise the circumstances under whicRELIANCE compliance with the requirements of
closing agreements will be entered into § 401(a) or § 403(b). For example, the

with respect to the excise tax under -01 Effect of EPCRSIIf the eligibility pjan administrator might use a check
§ 4974 (applicable to the failure to satisfyequirements of section 4 are satisfied angheet for tracking allocations and indicate
the minimum distribution requirementsthe plan sponsor corrects a Qualificatiogn that check sheet whether a particular
under § 401(a)(9)); Failure in accordance with the requireampjoyee was a key employee for top-

« extend the time period within whichments of APRSC in section 7, the VCRyeavy purposes. A plan document alone
corrections are to be effected to 150 day®rogram in section 10, Walk-in CAP in séCyyij| not constitute evidence of established

« clarify and simplify permissible cor- tion 11, or Audit CAP in section 14, the,ocedures. These established procedures
rection methods under the Standardizegervice will not treat the plan as disqualityst have been in place and routinely fol-
VCR Procedure (SVP) (see Appendix Aied on account of the Qualification Failurejoyed, put through an oversight or mis-

of this revenue procedure); and 02 Reliance. Taxpayers may rely on taxe in applying them, or because of an
« provide a checklist for use by plarfiS revenue procedure, including the renagequacy in the procedures, an Opera-
sponsors in preparing VCR and SvVP relief described in section 3.01. tional Failure occurred.
quests (see Appendix B to this revenu8gecTi0N 4. PROGRAM .05 Plan amendments(1) Correction
procedure). ELIGIBILITY by plan amendment not permitted in
(3) Walk-in CAP. Walk-in CAP en- APRSC or VCRNeither APRSC nor the

ables a sponsor of a Qualified Plan to vol- .01 General program eligibility. VCR program is available for a plan
untarily disclose to the Service QualificaEEPCRS includes three specific voluntargponsor to correct an Operational Failure

1998-12 |.R.B. 15 March 23, 1998



by a plan amendment that conforms themployees). Thus, Operational Failureadopted, the amended provisions are not
terms of the plan to the plan’s prior operainvolving contributions to a § 403(b) Planfollowed, then the plan is considered to
tions. Thus, if loans were made to particiin excess of the § 415 limit and the maxihave an Operational Failure.

pants, but the plan document did not pemum exclusion allowance (failures that An Operational Failure with respect to
mit loans to be made to participants, theesult solely in the inclusion in income fora § 403(b) Plan is a failure that would re-
failure cannot be corrected under VCR bwffected participants) are not eligible forsult in the loss of the exclusion allowance

retroactively amending the plan to proAPRSC. under 8 403(b).

vide for the loans. Nevertheless, if a plan (3) Demographic Failure.The term
sponsor corrects under APRSC or VCR, fPART IIl. DEFINITIONS, “Demographic Failure” means a failure to
may amend the plan to the extent neceSORRECTION PRINCIPLES, AND satisfy the requirements of § 401(a)(4),
sary to reflect operational correction. FoRULES OF GENERAL § 401(a)(26), or § 410(b) that is not an
example, if the plan failed to satisfy the\PPLICABILITY Operational Failure.

ADP test required under § 401(k)(3) an&secTION 5. DEFINITIONS The correction of a Demographic Fail-
the employer must make qualified non- ure generally requires a substantive cor-
elective contributions not already pro- The following definitions apply for rective amendment to the plan adding
vided for under the plan, the plan may bpurposes of this revenue procedure: more benefits or increasing existing bene-

amended to provide for qualified nonelec- .01 Qualification Failure. A Qualifi- fits (see, for example, § 1.401(a)(4)-11(qg)
tive contributions. The issuance of aation Failure is any failure that adverselyf the Income Tax Regulations).
compliance statement does not constitutgfects the qualification of a plan. There .02 Favorable Letter. The term “Fa-
a determination as to the effect of anyre three types of Qualification Failuresvorable Letter” means a current favorable
plan amendment on the qualification of1) Plan Document Failures, (2) Operadetermination letter for an individually
the plan. tional Failures, and (3) Demographiaesigned plan (including a volume sub-
(2) Limited availability of correc- Failures. mitter plan), a current favorable opinion
tion by plan amendment in Walk-in CAP. (1) Plan Document Failure.The letter for a plan sponsor that has adopted a
In appropriate circumstances, a platerm “Plan Document Failure” means amaster or prototype plan, or a current fa-
sponsor may use Walk-in CAP to correcplan provision (or the absence of a plamorable natification letter for a plan spon-
an Operational Failure by a plan amendsrovision) that, on its face, violates the resor that has adopted a regional prototype
ment to conform the terms of the plan tguirements of § 401(a) or § 403(a). Thusplan. A plan has a current favorable de-
the plan’s prior operations, provided thafor example, the failure of a plan to beermination letter, opinion letter, or notifi-
the amendment complies with the requireamended to reflect a new qualification reeation letter if either (1), (2), or (3) below
ments of § 401(a), including the requireguirement within the plan’s applicable re-s satisfied:
ments of 88 401(a)(4), 410(b), andnedial amendment period under 8 401(b) (1) The plan has a favorable determi-
411(d)(6). Future guidance will be issueds a Plan Document Failure. For purposasation, opinion, or notification letter that
regarding circumstances under which comef this revenue procedure, a Plan Docwonsiders the Tax Reform Act of 1986
rection of an Operational Failure throughment Failure includes any Qualification(“TRA '86").
plan amendment may be appropriatBailure that is a violation of the require- (2) The plan has a favorable deter-
under Walk-in CAP. ments of § 401(a) or § 403(a) and that imination, opinion, or notification letter
.06 Egregious failures. Neither neither an Operational Failure nor a Dethat considers the Tax Equity and Fiscal
APRSC nor the VCR program is availablanographic Failure. Responsibility Act of 1982 (“TEFRA"),
to correct Operational Failures that are  (2) Operational Failure. The term the Deficit Reduction Act of 1984
egregious. For example, if an employetOperational Failure” means, with respec{*"DEFRA”"), and the Retirement Equity
has consistently and improperly coveretb a Qualified Plan, a Qualification Fail-Act of 1984 (“REA”), and the § 401(b)
only highly compensated employees or ifire that arises solely from the failure toemedial amendment period for TRA '86
a contribution to a defined contributionfollow plan provisions. has not yet expired. (The remedial
plan for a highly compensated individual A failure to follow the terms of the planamendment period for TRA '86 may not
is several times greater than the dollgproviding for the satisfaction of the re-have expired either because the plan has a
limit set forth in § 415, the failure would quirements of 8 401(k) and 8 401(m) igimely submitted, pending request for a
be considered egregious. considered to be an Operational Failureletermination, opinion, or notification let-
.07 Diversion or misuse of plan assetsA plan does not have an Operational Faiker that considers TRA '86, or because the
The APRSC, VCR, Walk-in CAP andure to the extent the plan is permitted tplan is an adoption of a master or proto-
Audit CAP programs are not available fobe amended retroactively pursuant toype plan, regional prototype plan, or vol-
Qualification Failures relating to the di-8 401(b) or another statutory provision taime submitter plan, described in section 3
version or misuse of plan assets. reflect the plan’s operations. However, ibf Rev. Proc. 95-12, 1995-1 C.B. 508; a
.08 Operational Failures in § 403(b) within an applicable remedial amendmengovernmental plan described in Notice
Plans. APRSC is also available to correciperiod under § 401(b), a plan has bee®6-64, 1996-2 C.B. 229; or a plan main-
an Operational Failure in a § 403(b) Plaproperly amended for statutory or regulatained by a tax-exempt organization, in-
(other than a failure that would resultory changes, and, on or after the later afluding a non-electing church plan, de-
solely in income inclusion for affectedthe date the amendment is effective or iscribed in Notice 96-64.)
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(3) The plan is initially adopted or Employee Plans examination and is noWrganizations examination or of an im-
effective after December 7, 1994, and thim Appeals or in litigation for issuespending referral for an Exempt Organiza-
plan sponsor timely submits an applicaraised in an Employee Plans examindions examination and also includes any
tion for a determination, opinion, or noti-tion. A plan is considered to be Undeplan sponsor that has been under an Ex-
fication letter within the plan’s remedial Examination if it is aggregated for pur-empt Organizations examination and is
amendment period under 8§ 401(b). poses of satisfying the nondiscriminatiomow in Appeals or in litigation for issues

.03 Maximum Payment AmounfThe requirements of § 401(a)(4), the mini+aised in an Exempt Organizations exami-
term “Maximum Payment Amount” mum participation requirements ofnation.
means a monetary amount that is approxg 401(a)(26), or the minimum coverage

mately equal to the tax the Service couldequirements of 8§ 410(b), or the require-SECTION 6. CORRECTION

collect upon plan disqualification and isments of § 403(b)(12), with a plan(s) thaFR”\ICIPLES AND RULES OF
the sum for the open taxable years of thes Under Examination. In addition, aGENERALAPPLICABILITY
(1) tax on the trust (Form 1041),  plan is considered to be Under Examina- g1 correction principles; rules of
(2) additional income tax resultingtion with respect to a failure of a qualifi-genera| applicability. The following gen-
from the loss of employer deductions focation requirement (other than those desyg| correction principles and rules of
plan contributions (and any interest oscribed in the preceding sentence) if th@eneral applicability apply for purposes
penalties applicable to the plan sponsorjslan is aggregated with another plan fogf this revenue procedure.
return), and purposes of satisfying that qualification 2 correction. Generally, a Qualifi-
(3) additional income tax resultingrequirement (for example, § 402(9) cation Failure is not corrected unless full
from income inclusion for participants in§ 415, or § 416) and that other plan iggrrection is made with respect to all par-
the plan (Form 1040). Under Examination. For example, asticipants and beneficiaries, and for all tax-

For purposes of determining the maxisume Plan Ahas a § 415 failure, Plan Aigple years (whether or not the taxable
mum compliance correction fee applicaaggregated with Plan B only for PUrposegear is closed). In the case of an Opera-
ble under section 1305(3), relating tof § 415, and Plan B is Under Examinationa| Failure, correction is determined
egregious failures under Walk-in CAPtion. In this case, Plan Ais considered tgaking into account the terms of the plan
paragraph (2) above is modified to exbe Under Examination with respect to thgt the time of the failure. Correction
clude interest or penalties applicable t§ 415 failure. However, if Plan A has ashould be accomplished taking into ac-
the plan sponsor’s return, and paragrapfailure relating to the spousal consengount the following principles:

(3) above is modified to include only therules under § 417 or the vesting rules of (1) Restoration of benefitsThe cor-
additional income tax resulting from in-8 411, Plan A is not considered to bgection method should restore the plan to
come inclusion for highly compensatedJnder Examination with respect to thehe position it would have been in had the
employees, as defined in § 414(q). § 417 or § 411 failure. For purposes ofyualification Failure not occurred, in-

.04 Qualified Plan. The term “Quali- this revenue procedure, the term aggregatuding restoration of current and former
fied Plan” means a plan intended to sation does not include consideration oparticipants and beneficiaries to the bene-
isfy the requirements of § 401(a) omenefits provided by various plans fofits and rights they would have had if the
§ 403(a). purposes of the average benefits test sgualification Failure had not occurred.

.05 § 403(b) Plan.The term “§ 403(b) forth in 8§ 410(b)(2). (2) Reasonable and appropriate cor-
Plan” means a plan intended to satisfy the An Employee Plans examination alsgection. The correction should be reason-
requirements of § 403(b). includes a case in which a plan sponseible and appropriate for the Qualification

.06 Under Examination.The term has submitted a Form 5310, ApplicatiorFailure. Depending on the nature of the
“Under Examination” means: (1) a plarnfor Determination of Qualification Upon Qualification Failure, there may be more
that is under an Employee Plans examind@ermination, and the Employee Planshan one reasonable and appropriate cor-
tion (that is, an examination of a Formagent notifies the plan sponsor, or a reprgection for the failure. Any standardized
5500 series or other Employee Plans esentative, of possible Qualification Fail-correction method permitted under SVP
amination), or (2) a plan sponsor that isires, whether or not the plan sponsor i&ee Appendix A) is deemed to be a rea-
under an Exempt Organizations examinasfficially notified of an “examination.” sonable and appropriate method of cor-
tion (that is, an examination of a ForniThis would include the case where, forecting the related Qualification Failure.
990 series or other Exempt Organizationsxample, a plan sponsor has applied for\Whether any other particular correction
examination). determination letter on plan terminationmethod is reasonable and appropriate is

Aplan that is under an Employee Planand an Employee Plans agent notifies thgetermined taking into account the applic-
examination includes any plan for whichplan sponsor that there are partial termable facts and circumstances and the fol-
the plan sponsor, or a representative, hastion concerns. lowing principles:
received verbal or written notification A plan sponsor that is under an Exempt  (a) The correction method should, to
from the Employee Plans Division of anOrganizations examination includes anyhe extent possible, resemble one already
impending Employee Plans examinationplan sponsor that has received (or its reprovided for in the Code, Income Tax
or of an impending referral for an Em-resentative has received) verbal or writteRegulations, or other guidance of general
ployee Plans examination, and also inactification from the Exempt Organiza-applicability. For example, the defined
cludes any plan that has been under dins Division of an impending Exemptcontribution plan correction methods set
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forth in § 1.415-6(b)(6) would be the typ-cated to the participant's account if thearticipant's benefits is insignificant and
ical means of correcting a failure undefailure had not occurred. The correctivehe administrative cost of determining
§ 415. Likewise, the correction methodallocation need not be adjusted for losseprecise restoration would significantly ex-
set forth in § 1.402(g)-1(e)(2) would beFor administrative convenience, in theeed the probable difference, reasonable
the typical means of correcting a failurecase of corrective allocations, if the plarestimates may be used in calculating ap-
under § 402(g). permitted directed investments for theropriate correction.

(b) The correction method for Qual-years at issue, and thus had a number of (b) Delivery of very small benefits.
ification Failures relating to nondiscrimi-funds, the plan would be permitted to us# the total corrective distribution due a
nation should provide benefits for nonthe highest rate earned in the plan for participant or beneficiary is $20 or less,
highly compensated employees. Foparticular year as the rate used for all cothe plan sponsor is not required to make
example, the correction method set forthections, provided that most of the emthe corrective distribution if the reason-
in 8 1.401(a)(4)-11(g) (rather than methployees receiving the corrective allocaable direct costs of processing and deliv-
ods making use of the special testing prations are nonhighly compensatedering the distribution to the participant or
visions set forth in 8 1.401(a)(4)-8 oremployees. Similar rules apply with rebeneficiary would exceed the amount of
1.401(a)(4)-9) would be the typicalspect to corrective distributions. the distribution.
means of correcting a failure to satisfy  (b) A corrective allocation to a par- (c) Locating lost participants.Rea-
nondiscrimination requirements. Simi-icipant’'s account because of a failure tgonable actions must be taken to find all
larly, the correction of a failure to satisfymake a required allocation in a prior limi-current and former participants and bene-
the requirements of § 401(k)(3),tation year will not be considered an anficiaries to whom additional benefits are
401(m)(2), or 401(m)(9) (relating tonual addition with respect to the partici-due, but who have not been located after a
nondiscrimination) solely by distributing pant for the limitation year in which themailing to the last known address. In
excess amounts to highly compensatezbrrection is made, but will be consideredieneral, such actions include use of the
employees would not be the typicakn annual addition for the limitation yearnnternal Revenue Service Letter Forward-
means of correcting such a failure. to which the corrective allocation relatesing Program (see Rev. Proc. 94-22,

(c) The correction method shouldHowever, the normal rules of 8§ 404, re1994-1 C.B. 608) or the Social Security
keep plan assets in the plan, except to tlyarding deductions, apply. Administration Reporting Service. Aplan
extent the Code, regulations, or other guid-  (c) Corrective allocations shouldwill not be considered to have failed to
ance of general applicability provide forcome only from employer contributionscorrect a failure due to the inability to lo-
correction by distribution to participants or(including forfeitures if the plan permitscate an individual if either of these pro-
beneficiaries or return of assets to the entheir use to reduce employer contribugrams is used; provided that, if the indi-
ployer or plan sponsor. For example, if ations). vidual is later located, the additional
excess allocation (not in excess of the (d) In the case of a defined benefibenefits must be provided to the individ-
§ 415 limits) was made for a participanplan, a corrective distribution for an indi-ual at that time.
under a plan (other than a cash or deferreiual should be increased to take into ac- (5) Reporting. Any distributions from
arrangement), the excess should be realloeunt the delayed payment, consisterthe plan should be properly reported.
cated to other participants or, depending omith the plan’s actuarial adjustments. (6) Additional guidance. The Service
the facts and circumstances, used to reduce (4) Special exceptions to full correc-may publish additional rules regarding
future employer contributions. tion. In general, a Qualification Failureappropriate correction methods.

(d) The correction method shouldmust be fully corrected. Although the .03 Correction under statute or regula-
not violate another applicable specific remere fact that correction is inconvenientions. Generally, none of the correction
guirement of 8 401(a) (for example,or burdensome is not enough to relieve programs are needed to correct failures
§ 401(a)(4) or 411(d)(6)). plan sponsor of the need to make full coithat can be corrected under the Code and

(3) Principles regarding corrective rection, full correction may not be re-related regulations. For example, as a
allocations and corrective distributions.quired in certain situations because it igeneral rule, a Plan Document Failure
The following principles apply where anunreasonable or not feasible. Even ithat is a disqualifying provision for which
appropriate correction method includeshese situations, the correction methothe remedial amendment period under
the use of corrective allocations or correcadopted must be one that does not ha®401(b) has not expired can be corrected
tive distributions. significant adverse effects on participantby operation of the Code through retroac-

(a) Corrective allocations under aand beneficiaries or the plan, and thatve remedial amendment.
defined contribution plan should be basedoes not discriminate significantly in .04 Matters subject to excise taxes.
upon the terms of the plan and other agavor of highly compensated employeesExcise taxes and additional taxes, to the
plicable information at the time of theThe exceptions described below specifgxtent applicable, are not waived merely
Qualification Failure (including the com-those situations in which full correction isbecause the underlying failure has been
pensation that would have been useuot required. corrected or because the taxes result from
under the plan for the period with respect  (a) Reasonable estimate#.it is not the correction. Thus, for example, the ex-
to which a corrective allocation is beingpossible to make a precise calculation, arise tax on certain excess contributions
made) and should be adjusted for earningse probable difference between the apinder § 4979 is not waived under these
and forfeitures that would have been alloproximate and the precise restoration of eorrection programs.
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The correction programs are not availan Operational Failure if the Operationaamined Plan A in 2002, it discovered that,
able for events for which the Code profailure is corrected and, given all theluring the 1999 limitation year, the an-
vides tax consequences other than pldacts and circumstances, the Operationalal additions allocated to the accounts of
disqualification (such as the imposition ofailure is insignificant. This section is3 of these employees exceeded the maxi-
an excise tax or additional income tax)available for correcting an insignificantmum limitations under § 415(c). Em-
For example, funding deficiencies (fail-Operational Failure even if the plan oployer X contributed $3,500,000 to the
ures to make the required contributions tplan sponsor is Under Examination. plan for the plan year. The amount of the
a plan subject to § 412), prohibited trans- .02 Factors. The factors to be consid-excesses totalled $4,550. Based on data
actions, and failures to file the Form 550@red in determining whether or not an Opprovided by Employer X, the Service did
cannot be corrected under the correctiogrational Failure under a plan is insignifinot find any evidence of other failures in
programs. However, if the event is alsgant include, but are not limited to: (1)the plan. Under these facts, because the
an Operational Failure (for example, ifwhether other failures occurred during theumber of participants affected by the
the terms of the plan document relating tperiod being examined (for this purpose, failure relative to the total number of par-
plan loans to participants were not folfailure is not considered to have occurreticipants who could have been affected by
lowed and loans made under the plan dighore than once merely because more thame failure, and the monetary amount of
not satisfy § 72(p)(2)), the correction proone participant is affected by the failure)the failure relative to the total employer
grams will be available to correct the Op¢2) the percentage of plan assets and caeentribution to the plan for the 1999 plan
erational Failure, even though the excisgibutions involved in the failure; (3) theyear, are insignificant, the § 415(c) failure
or income taxes generally still will apply.number of years the failure occurred; (4)n Plan A that occurred in 1999 would be
(In limited circumstances, as described ithe number of participants affected relaeligible for correction under this section.
section 10.05, if the failure involves thetive to the total number of participants in Example 2The facts are the same as in
failure to satisfy the minimum distribu-the plan; (5) the number of participants afExample 1 except that the failure to sat-
tion requirements of § 401(a)(9), the Serfected as a result of the failure relative tisfy § 415 occurred during each of the
vice may enter into a closing agreementhe number of participants who could havé998, 1999, and 2000 limitation years. In
as part of the VCR program, with respedseen affected by the failure; (6) whetheaddition, the three participants affected by
to the excise tax under § 4974 applicablgorrection was made within a reasonablthe § 415 failure were not identical each
to plan participants.) time after discovery of the failure; and (7)year. The fact that the § 415 failures oc-

.05 Confidentiality and disclosure. the reason for the failure (for examplecurred during more than one limitation
Because each correction program relategta errors such as errors in the transcripear did not cause the failures to be sig-
directly to the enforcement of the qualifi-tion of data, the transposition of numbersjificant; accordingly, the failures are still
cation requirements, the information reor minor arithmetic errors). No single fac-eligible for correction under this section.
ceived or generated by the Service undesr is determinative. Example 3: The facts are the same as
the program is subject to the confidential- 03 Multiple failures. In the case of a in Example 1except that the annual addi-
ity requirements of § 6103, and is not lan with more than one Operational Failtions of 18 of the 50 employees whose
written determination within the meaningyre in a single year, or Operational Failbenefits were limited by § 415(c) never-
of § 6110. ures that occur in more than one year, thtbeless exceeded the maximum limita-

.06 No effect on other lawCompli- Operational Failures are eligible for cortions under § 415(c) during the 1999 limi-
ance under these programs has no effegction under this section only if all of thetation year, and the amount of the
on the rights of any party under any othepperational Failures (other than Operaexcesses ranged from $1,000 to $9,000,
law, including Title | of the Employee Re-tjonal Failures that are not treated as rend totalled $150,000. Under these facts,
tirement Income Security Act of 1974.  gyiting in disqualification of the plan taking into account the number of partici-

PART IV. SELF-CORRECTION gnder section 9,.the VCR program in se@ants affected by the _faﬂure relative to the
(APRSC) tion 10, or Walk-in CAP in section 11) aretotal number of participants who could

insignificant in the aggregate. have been affected by the failure for the
SECTION 7. IN GENERAL .04 Examples. The following exam- 1999 limitation year (and the monetary

) ) ) ples illustrate the application of this secamount of the failure relative to the total
~ The requirements of this section are safjony. |t is assumed, in each example, thamployer contribution), the failure is sig-
isfied with respect to an Operational Failihe gjigibility requirements of section 4nificant. Accordingly, the § 415(c) failure
ure if the plan sponsor satisfies the requirg|ating to APRSC have been satisfieéh Plan A that occurred in 1999 is ineligi-
ments of section 8 (relating to insignificantng that no Operational Failures occurrelle for correction under this section as an
Operational Failures), or section 9 (relatingher than the Operational Failures identinsignificant failure.
to significant Operational Failures). fied below. Example 4:Employer J maintains Plan
SECTION 8. SELE-CORRECTION OF Egample 1:In 1984, Er.nploye.r X es- C a money purchase pension plan estgb—
INSIGNIFICANT OPERATIONAL tabllshe_d.PIan A, a proﬂt-sharmg planlished in 199_2. The plan document satis-
FAILURES that satisfies the requirements of § 401(djes the requirements of § 401(a) of the

in form. In 1999, the benefits of 50 of theCode. The formula under the plan pro-
.01 Requirements.The requirements 250 participants in Plan A were limited byvides for an employer contribution equal
of this section are satisfied with respect t8 415(c). However, when the Service exto 10% of compensation, as defined in the
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plan. During its examination of the planadditional period for correction permittedexcluded from participation. The admin-
for the 1999 plan year, the Service discowinder § 401(k)(8) or 401(m)(6) is treatedistrator also found that for 1998 the elec-
ered that the employee responsible for effier this purpose, as the plan year fotive deferrals of additional employees ex-
tering data into the employer’'s computewhich the Operational Failure occursceeded the § 402(g) limit and discovered
made minor arithmetic errors in transcribThe correction period for an OperationaDperational Failures in 1998 with respect
ing the compensation data with respect tBailure that occurs for any plan year ends$p the top-heavy provisions of the plan.
6 of the plan’s 40 participants, resulting irin any event, on the first date the plan dburing the 1999 plan year, the plan spon-
excess allocations to those 6 participantglan sponsor is Under Examination fosor made corrective contributions on be-
accounts. Under these facts, the numb#tat plan year (determined without regardialf of the excluded employees, distrib-
of participants affected by the failure relato the exception in the preceding sendted the excess deferrals to the affected
tive to the number of participants thatence). (But see section 9.03 for specigarticipants, and made a top-heavy mini-
could have been affected is insignificantules permitting completion of correctionmum contribution to all participants enti-
and the failure is due to minor data errorsfter the end of the correction period.) tled to that contribution for the 1999 plan
Thus, the failure occurring in 1999 would .03 Substantial completion of correc-year. Each corrective contribution and
be insignificant and therefore eligible fortion. Correction of an Operational Failuredistribution was credited with earnings at
correction under this section. is substantially completed by the last dag rate appropriate for the plan from the
Example 5: Public School maintains of the correction period only if the re-date the corrective contribution or distrib-
for its 200 employees a salary reductioguirements of either paragraph (1) or (2ition should have been made to the date

403(b) plan (the “Plan”) which satisfiesare satisfied. of correction. The Service subsequently
the requirements of §.403(b). The buSI (1) The requirements of this parafound, upon an examination of the plan,
ness manager has primary responsibilityraph (1) are satisfied if: that the Operational Failures for the 1998

for administering the Plan, in addition o (a) during the correction period, theplan year were corrected by the plan ad-
other administrative functions withinplan sponsor is reasonably prompt iministrator within the correction period
Public School. During the 1998 planidentifying the Operational Failure, for-and thus satisfied the requirements of this

year, a former employee should have renulating a correction method, and initiatsection.
ceived an additional minimum distribu-ing correction in a manner that demon-

tion of $278 under § 403(b)(10). Anothektrates a commitment to completind’ART V.- VOLUNTARY
participant received an impermissible:orrection of the Operational Failure a&ORRECTION WITH SERVICE
hardship withdrawal of $2,500. AnOtherexpeditious|y as practicab]e, and APPROVAL (VCR AND WALK-IN

participant made elective deferrals of () within 90 days after the last dayc~P)
$11,000, $1,000 of which was in excesgf the correction period, the plan SPONSO§ECTION 10. VCR PROGRAM
of the § 402(g) limit. Under these factscompletes correction of the Operational
even though multiple failures occurred irFajjure. .01 VCR requirements.The require-
a single plan year, the failures will be eli-  (2) The requirements of this paraments of this section are satisfied with re-
gible for correction under this section begraph (2) are satisfied if: spect to an Operational Failure if the sub-
cause in the aggregate the failures are in-  (a) during the correction period, cor-mission requirements of section 12 below
significant. rection is completed with respect to 85%re satisfied and the plan sponsor corrects
SECTION 9. SELF-CORRECTION OF c_>f all par_ticipants affected by the Operathe failureg identified in accordanc.e with
SIGNIFICANT OPERATIONAL tional Failure, and the pompllance statement described in
FAILURES (b) thereafter, the plan sponsor comsection 10.13.
pletes correction of the Operational Fail- .02 Identification of failures.VCR is

.01 Requirements.The requirements ure with respect to the remaining affectedot based upon an examination of the plan
of this section are satisfied with respect tparticipants in a diligent manner. by the Service. The Service will not
an Operational Failure (even if signifi- .04 Example. The following example make any investigation or finding under
cant) if the Operational Failure is cor-llustrates the application of this sectionthe VCR program concerning whether
rected and the correction is either comAssume that the eligibility requirementsthere are Operational Failures. Only the
pleted or substantially completed (inof section 4 relating to APRSC have bee@perational Failures raised by the plan

accordance with section 9.03) by the laghet. sponsor or Operational Failures identified
day of the correction period described in Employer Z established a qualified deby the Service in processing the applica-
section 9.02. fined contribution plan in 1986 and re-ion will be addressed under the program,

.02 Correction period.The last day of ceived a favorable determination letter foand only those failures will be covered by
the correction period for an OperationalRA '86. During 1999, while doing a the program. However, because the VCR
Failure is the last day of the second plaself-audit of the operation of the plan foprogram does not arise out of an examina-
year following the plan year for which thethe 1998 plan year, the plan administratdion, consideration under the VCR pro-
failure occurred. However, in the case ofliscovered that, despite the practices argtam does not preclude or impede (under
a failure to satisfy the requirements of $rocedures established by Employer 2 7605(b) or any administrative provi-
401(k)(3), 401(m)(2), or 401(m)(9), thewith respect to the plan, several employsions adopted by the Service) a subse-
plan year that includes the last day of thees eligible to participate in the plan werguent examination of the plan sponsor or
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the plan by the Service with respect to theption to voluntarily request consideraplan sponsor. The Service will discuss
taxable year (or years) involved with retion under Walk-in CAP in the appropri-the appropriateness of the plan’s existing
spect to matters that are outside the corate Key District Office. administrative procedures with the plan
pliance statement. A plan sponsor’s state- (3) If a plan sponsor requests a comsponsor. Where current procedures are
ments describing Operational Failures argliance statement under the VCR progranmadequate for operating the plan in con-
made only for purposes of the VCR profor a plan with egregious failures deformance with the qualification require-
gram and will not be regarded by the Seiscribed in section 4.06, the compliancenents of the Code, the compliance state-
vice as an admission of a failure for purfee will be returned and the plan sponsanent will be conditioned upon the
poses of any subsequent examination. will be given 60 days to voluntarily re-implementation of stated procedures
.03 No concurrent examination activity. quest consideration under Walk-in CAP irwithin the stated time period. The Ser-
Except in unusual circumstances, a plathne appropriate Key District Office. If by vice may prescribe appropriate adminis-
that has been properly submitted under thbe end of the 60-day period, a request farative procedures in the compliance
VCR program will not be examined whileconsideration under Walk-in CAP has nostatement.
the submission is pending. This practicbeen received in the appropriate Key Dis- .08 Failures discovered after initial
regarding concurrent examinations doesict Office, the VCR request will be for- submission.
not extend to other plans of the plan spowarded to that office for examination con- (1) Aplan sponsor that discovers ad-
sor. Thus, any plan of the plan sponsaideration. ditional, unrelated Operational Failures
that is not pending under the VCR pro-  (4) If the Service determines that after its initial submission may request
gram could be subject to examination bgubmission is seriously deficient, the Serthat such failures be added to its submis-
the appropriate Key District Office. vice reserves the right to return the sulsion. The Service retains the discretion to
.04 Insufficient information.Where it mission and the compliance fee withouteject the inclusion of such failures if the
is not possible to obtain sufficient infor-contacting the plan sponsor. request is not timely, for example, if the
mation to properly determine the nature  (5) If a request for considerationplan sponsor makes its request when pro-
or extent of a failure or there is insuffi-under the VCR program is not describedessing of the VCR submission is sub-
cient information to effect proper correc-in paragraph (2), (3), or (4) above, bustantially complete.
tion, or in other special circumstancesevertheless fails to comply with the pro-  (2) If the Service discovers an unre-
where the application of the VCR pro-visions of this revenue procedure or if adlated Operational Failure while the request
gram would be inappropriate or impracti-ditional information is required, a Serviceis pending under the VCR program, the
cal, the failure cannot be corrected undeepresentative will generally contact thedailure generally will be added to the fail-
the VCR program. plan sponsor or the plan sponsor’s reprexres under consideration in the submis-
.05 Closing agreements with respect t@entative and explain what is needed tsion. The Service retains the discretion to
the excise tax under § 497As a general complete the submission. The plan spordtetermine that a failure is outside the
rule, a plan sponsor is not required tgor will have 21 calendar days from thescope of the voluntary request for consid-
enter into a closing agreement with thelate of this contact to provide the reeration because it was not voluntarily
Service with respect to the excise tax duguested information. If the information isbrought forward by the plan sponsor. In
under § 4974 because of the failure to satot received within 21 days, the mattethis case, the plan may be forwarded to the
isfy the minimum distribution require- will be closed, the compliance fee will notappropriate Key District Office for consid-
ments under § 401(a)(9). However, thee returned, and the case may be referredation on examination, but forwarding to
Service retains the discretion to require # the appropriate Key District Office inthe Key District Office will occur only in
plan sponsor to enter into a closing agreeccordance with section 10.06(5). Anyare or unusual circumstances.
ment in rare or unusual cases. The Searequest for an extension of the 21-day .09 Conference right.If the Service
vice will enter into a closing agreement atime period must be made in writinginitially determines that it cannot issue a
the request of the plan sponsor only imwithin the 21-day time period and must beompliance statement because the parties
cases where 10 or more plan participantgpproved by the Service. cannot agree upon correction or a change
are subject to the excise tax under 8 4974..07 Processing of acceptable submisin administrative procedures, the plan
In such cases, the closing agreement esion. Once the Service determines that aponsor or the plan sponsor’s representa-
tered into will require the plan sponsor taequest for consideration under the VCRive will be contacted by the Service rep-
pay 100 percent of the excise tax duprogram is acceptable, the Service wiltesentative and offered a conference with
under 8§ 4974, consult with the plan sponsor or the plathe Service. The conference can be held
.06 Initial processing. (1) The Service sponsor’s representative to discuss thather in person or by telephone, and must
will review whether the eligibility require- proposed corrections and the plan’s ade held within 21 calendar days of the
ments of section 4 and the submissions raiinistrative procedures. If agreement islate of contact. The plan sponsor will
quirements of section 12 are satisfied. reached, the Service will issue a complihave 21 calendar days after the date of the
(2) If the plan is not the subject of aance statement with an enclosed acknowtonference to submit additional informa-
Favorable Letter or the failure is not aredgment letter for signature by the plation in support of the submission. Any re-
Operational Failure, the compliance fesponsor. The case will not be closed faguest for an extension of the 21-day time
will be returned to the plan sponsor, angorably until the Service has received theeriod must be made in writing within the
the plan sponsor will be informed of thesigned acknowledgement letter from th@1-day time period and must be approved
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by the Service. Additional conferencesvhile the first SVP request is being conment letter within 30 calendar days, the
may be held at the discretion of the Sersidered or during the 12 months after thplan may be referred to the appropriate
vice. first SVP compliance statement is issuedKey District Office for examination con-
.10 Failure to reach resolutionlf reso- (4) The Service will review an SVPsideration. Once the compliance state-
lution cannot be reached (for examplerequest within 120 days of the date thenent has been issued (based on the infor-
where information is not timely providedsubmission is received and determined tmation provided), the plan sponsor cannot
to the Service or because agreement can® complete. If the Service determinegequest a modification of the compliance
be reached on correction or a change in athat the request is acceptable, the Serviterms except by a new request for a com-
ministrative procedures), the compliancavill issue a compliance statement on thpliance statement. However, if the re-
fee will not be returned, and the case magylan sponsor’s proposed correction. quested modification is minor and is post-
be referred to the appropriate Key District .13 General description of compliancemarked no later than 30 days after the
Office for examination consideration. statement. Under the VCR program, acompliance statement is issued, the VCR
.11 Concurrent processing of determi-plan sponsor receives a compliance stateompliance fee for the modification will
nation letter applications.The Service ment from the Service. The complianc&e the lesser of the original compliance
may process a determination letter applstatement addresses the failures idenfiee or $1,250.
cation (including an application requestedied, the terms of correction, and any revi- .17 Verification. Once the compliance
on Form 5310, Application for Determi-sion of administrative procedures, angtatement has been issued, the Service
nation of Qualification Upon Termina- provides that the Service will not treat theénay require verification that the correc-
tion) concurrently with a VCR sub- plan as disqualified on account of the Options have been made and that any plan
mission for the same plan. Howevererational Failures described in the compliadministrative procedures required by the
issuance of the determination letter in reance statement. In addition, the time pestatement have been implemented. This
sponse to an application made on a Fornd within which proposed correctionsverification does not constitute an exami-
5310 will be suspended pending the cloand changes in administrative procedurdation of the books and records of the em-
sure of the VCR submission. must be implemented are set forth in thgloyer or the plan (within the meaning of
.12 Special rules relating to SVR1) compliance statement. The complianc8 7605(b)). If the Service determines that
Under the VCR program, certain Operastatement is conditioned on the accuradj?e plan sponsor did not implement the
tional Failures may be corrected under ther acceptability of any calculations orcorrections and procedures within the
Standardized VCR Procedure (“SVP")other material submitted in connectiorstated time period, the Service may con-
rules in this section. SVP is available ifwith the request. sider the issues in an examination.
thg plan’s oply identified Operatlonal 14 _Compllance §tatement Cond.'t'onedSECTION 11 WALK-IN CAP
Failure or Failures are ones that are listagpon timely correction.The compliance
in Appendix A of this revenue procedurestatement is conditioned upon the imple- 01 Walk-in CAP requirement§1) The
and the failures are corrected in accomentation of the specific corrections andequirements of this section are satisfied
dance with the applicable correctioradministrative changes set forth in theyith respect to a Plan Document, an eligi-
method set forth in Appendix A. The plancompliance statement within 150 days ofle Operational (see section 4), or a Demo-
sponsor must request an SVP compliandke date of the compliance statement. Angraphic Failure if the submission require-
statement and pay the reduced complrequest for an extension of this time perioghents of section 12 are satisfied, the plan
ance fee set forth in section 13.04. must be made in advance and in writingponsor pays the compliance correction

(2) The correction methods set forttand must be approved by the Service.  fee, and the plan sponsor corrects the fail-
in Appendix A are strictly construed and .15 Compliance statement for newures identified in accordance with a clos-
are the only acceptable correction methogsdans conditioned upon timely amending agreement entered into by the Service
for SVP failures. If the plan sponsoment. Reliance on any compliance stateand the plan sponsor. Payment of the com-
wishes to modify a correction method proment issued for a plan initially adopted opliance correction fee is generally required
vided in Appendix A or to propose anotheeffective after December 7, 1994, otheat the time the closing agreement is signed.
method, the plan sponsor may not usian an adoption of a master or prototype (2) A determination letter applica-
SVP, but may request a compliance stater regional prototype plan, is conditionedion is not a submission under Walk-in
ment under the regular VCR procedures. upon the plan being timely submitted foICAP.

(3) SVP is not available if the plana determination letter within the plan’sre-  (3) Depending on the nature of the
sponsor has identified more than two SVifhedial amendment period under § 401(bjailure, the Service will discuss the appro-
failures in a single SVP request. If there .16 Acknowledgement lettetWithin priateness of the plan’s existing adminis-
are one or two failures that can be cor30 calendar days after the compliancgative procedures with the plan sponsor.
rected under SVP and other failures thatatement is issued, a plan sponsor th¥fhere current administrative procedures
cannot be corrected under SVP, SVP iwishes to agree to the terms of the conare inadequate for operating the plan in
not available. The Service reserves thgliance statement must send a signed asenformance with the qualification re-
right to shift a request for consideratiorknowledgement letter to the Servicequirements of the Code, the closing
under SVP into the regular VCR progranagreeing to the terms of the compliancagreement may be conditioned upon the
if the plan sponsor submits a second SV8tatement. If the plan sponsor does namnplementation of stated administrative
request with respect to the same plasend the Service a signed acknowledggrocedures.
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(4) In addition, the plan sponsor ishe VCR program (including SVP) anddetermining earnings or actuarial adjust-
required to obtain a Favorable Letter befor requesting a closing agreement undenents, in accordance with section
fore the closing agreement is signed unA/alk-in CAP. In general, a request unde8.02(3)).
less the Service determines that it is urthe VCR program or Walk-in CAP con- (6) Specific calculations for each af-
necessary based on the facts amsists of a letter from the plan sponsor diected employee or a representative sam-
circumstances (for example, because thhe plan sponsor’s representative to thgle of affected employees. The sample
plan already has a Favorable Letter anlervice that contains a description of thealculations must be sufficient to demon-
no significant amendments are adoptedjailures, a description of the proposedtrate each aspect of the correction
If a Favorable Letter is required, the plamethods of correction, and other procemethod proposed. For example, if a plan
sponsor would be required to pay the agiural items, and includes supporting insponsor requests a compliance statement
plicable user fee for obtaining the letter. formation and documentation as dewith respect to a failure to satisfy the con-

.02 Failures discovered after initial scribed below. tribution limits of § 415(c) and proposes a
submission.(1) A plan sponsor that dis- .02 Multiemployer and multiple em- correction method that involves elective
covers additional, unrelated failures afteployer plans. In the case of a multiem- contributions (both matched and un-
its initial submission may request thaployer or multiple employer plan, the platmatched) and matching contributions, the
such failures be added to its submissiomdministrator (rather than any contributplan sponsor must submit calculations il-
However, the Service retains the discréing or adopting employer) must requeslustrating the correction method proposed
tion to reject the inclusion of such failuresonsideration of the plan under the prowith respect to each type of contribution.
if the request is not timely, for example, ifgrams. The request must be with respeés another example, with respect to a
the plan sponsor makes its request wheo the plan, rather than a portion of théailure to satisfy the actual deferral per-
processing of the submission is substaian affecting any particular employer. centage (“ADP”) test in § 401(k)(3), the
tially complete. .03 Submission requirementdhe let- plan sponsor must submit the ADP test re-

(2) If the Service discovers an unreter from the plan sponsor or the plarsults both before the correction and after
lated plan failure while the request issponsor’s representative must contain trtée correction.
pending, the failure generally will befollowing: (7) The method that will be used to
added to the failures under consideration. (1) A complete description of thelocate and notify former employees and
However, the Service retains the discrerilures and the years in which the failurebeneficiaries, or an affirmative statement
tion to determine that a failure is outsideccurred, including closed years (that ishat no former employees or beneficiaries
the scope of the voluntary request for conyears for which the statutory period hasvere affected by the failures.
sideration because it was not voluntarilgxpired). (8) A description of the measures
brought forward by the plan sponsor. In  (2) A description of the administra-that have been or will be implemented to
this case, if the additional failure is signiftive procedures in effect at the time thensure that the same failures will not
icant, all aspects of the plan will be examtajlures occurred. recur.
ined, and the rules pertaining to Audit  (3) An explanation of how and why ~ (9) A statement that, to the best of
CAP will apply. the failures arose. the plan sponsor’s knowledge, neither the

.03 Failure to reach resolution.f the (4) A detailed description of the plan nor the plan sponsor is Under Exam-
Service and the plan sponsor cannot reaghethod for correcting the failures that thénation.
agreement with respect to the submissiopjan sponsor has implemented or pro-  (10) In the case of a VCR submis-
all aspects of the plan may be examineghoses to implement. Each step of the cosion, a statement (if applicable) that the
and the rules pertaining to Audit CAP willyection method must be described in naplan is currently being considered in a de-
apply. rative form. The description must includeermination letter application. If the re-

.04 Effect of closing agreementThe  the specific information needed to supporquest for a determination letter is made
closing agreement is binding upon bothhe suggested correction method. This itwhile a request for consideration under
the Service and the plan sponsor with regrmation includes, for example, the numVCR is pending, the plan sponsor must
spect to the specific tax matters identifieger of employees affected and the exupdate the VCR request to add this infor-
therein for the periods specified, but doegected cost of correction (both of whichmation.
not preclude or impede an examination ghay pe approximated if the exact number  (11) In the case of an SVP submis-
the plan by the Service relating to mattergannot be determined at the time of the reion, a statement that it is an SVP request,
outside the closing agreement, even With,est), the years involved, and calculaa description of the applicable correction
respe.Ct to the same taxable year or yeatig s or assumptions the plan sponsadn accordance with Appendix A, and a
to which the closing agreement relates. ;seq to determine the amounts needed fstatement that the plan sponsor proposes

SECTION 12. APPLICATION correction. See section 10.12 for speciab implement (or has implemented) the
PROCEDURES FOR VCR AND WALK- procedures regarding SVP. correction(s).
IN CAP (5) A description of the methodol- .04 Required documentsThe submis-

ogy that will be used to calculate earningsion must be accompanied by the follow-

.01 General rules. This section sets or actuarial adjustments on any correctiving documents:
forth the procedures for requesting a conetontributions or distributions (indicating (1) Inthe case of a VCR submission,
pliance statement from the Service unde¢he computation periods and the basis f@ copy of the first page and a copy of the
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page containing employee census informa- (b) plans for which the TRA '86 re- | have examined this submission, includ-
tion (currently, line 7f of the 1997 Formmedial amendment period has not yet exang accompanying documents, and, to the
5500) and a copy of the page containingired should submit a copy of the determibest of my knowledge and belief, the facts
the total amount of plan assets (currentlyation, opinion, or notification letter thatpresented in support of this submission
line 31f of the 1997 Form 5500) of theconsidered TEFRA, DEFRA, and REAare true, correct, and complete.” The dec-
most recently filed Form 5500 series reand a statement that explains the reasdaration must be signed by the plan spon-
turn, or in the case of a Walk-in CAP subwhy the period has not yet expired (for exsor, not the sponsor’s representative.
mission, a copy of the most recently filecample, because the plan is a governmental.09 Checklist. The Service will be able
Form 5500 series return. plan, or because it is an adopter of a mats respond more quickly to a VCR or
(2) A copy of the relevant portionster or prototype plan that is still entitled towalk-in CAP request if the request is
of the plan document. For example, in aontinued or interim reliance under Revcarefully prepared and complete. The
case involving improper exclusion of eli-Proc. 89-9, 1989-1 C.B. 780), and checklist in Appendix B is designed to as-
gible employees from a profit-sharing (c) plans initially adopted or effec-sist plan sponsors and their representa-
plan with a cash or deferred arrangementiye after December 7, 1994, should sultives in preparing a submission that con-
relevant portions of the plan document inmit a statement indicating that the planains the information and documents
clude the eligibility, allocation, and cashwill be submitted timely for a determina-required under this revenue procedure.
or deferred arrangement provisions of théon, opinion, or notification letter within The checklist in Appendix B must be
basic plan document (and the adoptiothe plan’s remedial amendment periodompleted, signed, and dated by the plan
agreement, if applicable), along with apunder § 401(b). sponsor or the plan sponsor’s representa-
plicable definitions in the plan. .05 Fee. The VCR submission must in-tive, and should be placed on top of the
(3) In the case of a VCR submis<lude the appropriate fee described in sesubmission. A photocopy of this checklist
sion, a copy of the determination lettertion 13.02 or 13.04 below. (The Walk-inmay be used.
opinion letter, or notification letter that CAP compliance correction fee is due at .10 Designation. The letter to the Ser-
considered TRA 86, except: the time the closing agreement is signed.yice should be designated “VCR PRO-
(a) individually designed plans (in- .06 Signed submissionThe submis- GRAM,” “SVP/VCR PROGRAM,” or
cluding volume submitter plans) forsion must be signed by the plan spons6WALK-IN CAP PROGRAM,” as appro-
which the TRA '86 remedial amendmentor the sponsor’s representative. priate, in the upper right hand corner of
period under § 401(b) would have expired .07 Power of attorney requirements.the letter.
but for the fact that an application for alo sign the submission or to appear be- .11 VCR/SVP mailing addressVCR/
determination or notification letter thatfore the Service in connection with theSVP submissions should be mailed to:

considers TRA '86 was timely submittedsubmission, the plan sponsor’s represen- Internal Revenue Service
to the Service and is pending at the timgtive must comply with the requirements Attention: CP:E:EP:VCR
of the application to the VCR programof section 9.02(11) and (12) of Rev. Proc. P.O. Box 14073

should submit a copy of the determinatio®8-4, 1998-1 |.R.B. 113. Ben Franklin Station
letter that considered TEFRA, DEFRA, .08 Penalty of perjury statemeniThe Washington, DC 20044

and REA and a copy of the letter from thdollowing declaration must accompany a .12Walk-in CAP mailing addresa/alk-
Service acknowledging receipt of theequest and any factual information oin CAP submissions should be mailed to
TRA '86 determination letter applicationchange in the submission at a later timehe Closing Agreement Coordinator in the
(Form 2693), “Under penalties of perjury, | declare thaappropriate Key District Office:

NORTHEAST REGION EP/EO Division Review Staff

Internal Revenue Service

10 Metro Tech Center

625 Fulton Street

Brooklyn, NY 11201

Office (718) 488-2372

FAX (718) 488-2405
SOUTHEAST REGION EP/EO Division Technical Branch

Internal Revenue Service

Room 1520

P.O. Box 13163

Baltimore, MD 21203

Office (410) 962-3499

FAX (410) 962-0882
MIDSTATES REGION EP/EO Division Branch Office

Internal Revenue Service

230 S. Dearborn

Chicago, IL 60604

Office (312) 886-4700
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FAX (312) 886-3275
WESTERN EP/EO Division
Internal Revenue Service
Attention: EP Walk-in CAP Coordinator
McCaslin Industrial Park
2 Cupania Circle
Monterey Park, CA 91755-7431
Office (213) 725-1852
FAX (213) 725-7065

.13 Maintenance of copies of submis-  (2) The fee for a plan with assets of .04 SVP fee.The SVP compliance fee
sions. Plan sponsors and their representat least $500,000, and no more than 1,008 $350.
tives should maintain copies of all correplan participants, is $1,250. .05 Walk-in CAP compliance correc-
spondence submitted to the Service with (3) The fee for a plan with moretion fee (1) Compliance correction fee
respect to their VCR and Walk-in CAP rethan 1,000 plan participants but less thachart. The compliance correction fee for a

quests. 10,000 plan participants is $5,000. Walk-in CAP application is determined in
(4) The fee for a plan with 10,000 oraccordance with the chart below. The
SECTION 13. FEES more plan participants is $10,000. chart contains a graduated range of fees

- .03 Establishing number of plan par-based on the size of the plan (with the
01 Rev.. Proc. 98__8 modified.he ticipants. The compliance fee is calcu-number of participants determined as pro-
VCR compliance fee is processed undgieq py the plan sponsor using the numdded in section 13.03). Each range in-
the user fee program described in ReYors from the most recently filed Formcludes a minimum amount, a maximum
Proc. 98-8, 1998-1 I.R.B. 225, as modis5nq series to establish the fee. Thusmount, and a presumptive amount. In
fied by this revenue procedure. with respect to the 1997 Form 5500, theach case, the minimum amount is the ap-
.02 VCR fee. Unless SVP is applica- pjan sponsor would use the numbeplicable VCR fee in section 13.02. It is
ble, the VCR compliance fee depends oshown on line 7(f) (or the equivalent lineexpected that in most instances the com-
the assets of the plan and the number gh the Form 5500 C/R or EZ) to establisipliance correction fee imposed will be at
plan participants. the number of plan participants and woul@r near the presumptive amount in each
(1) The fee for a plan with assets ofise line 31(f) (or the equivalent line orrange; however, the fee may be a higher or
less than $500,000, and no more thathe Form 5500 C/R or EZ) to establish théower amount within the range, depending

1,000 plan participants, is $500. amount of plan assets. on the factors in paragraph (2) below.

WALK-IN CAP COMPLIANCE CORRECTION FEES

# of participants Fee range Presumptive Amount

10 or fewer VCR fee* to $4,000 $2,000

11 to 50 VCR fee* to $8,000 $4,000

51 to 100 VCR fee* to $12,000 $6,000

101 to 300 VCR fee* to $16,000 $8,000

301 to 1000 VCR fee* to $30,000 $15,000

over 1,000 VCR fee* to $70,000 $35,000

* [tems marked by asterisk refer to the VCR compliance fee that would apply under section 13.02 if the
plan had been submitted under the VCR program.

(2) Factors considered Considera- over which the violation occurred (for ex-creased to 40 percent of the Maximum
tion of whether the compliance correctiorample, the time that has elapsed since tfayment Amount, and (b) no presumptive
fee should be equal to, greater than, @nd of the applicable remedial amendamount applies.
less than the presumptive amount will dement period under § 401(b) for a Plan
pend on factors relating to the nature, eX@ocument Failure), and (d) whether th&ART VI. CORRECTION ON AUDIT
tent, and severity of the failure. Thes@lan has a Favorable Letter. (AUDIT CAP)
factors include: (a) whether the failureisa  (3) Egregious failures.In cases in- gecTION 14. DESCRIPTION OF
failure to satisfy the requirements ofvolving failures that are egregious (as dexp ;T cap
§ 401(a)(4), § 401(a)(26), or § 410(b), (bycribed in section 4.06), (a) the maximum
whether the plan has both Operational antbmpliance correction fee applicable to .01 Audit CAP requirements.in the
Plan Document Failures, (c) the periodhe plan under the chart in 13.05(1) is inevent the Service identifies a Qualifica-
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tion Failure (other than a failure that is nobther provisions of IRM 7(10)54, relating (2) On December 23, 1996, the Ser-
treated as resulting in disqualification oimostly to matters of internal procedureyice replaced APRS with APRSC, an ad-
the plan under APRSC, VCR, or Walk-inremain unchanged. ministrative policy that broadened the
CAP) upon an Employee Plans or Exempt scope of APRS in three significant ways:
Organizations examination of a QualifieoSECTION 15. AUDIT CAP SANCTION (a) it expanded the original criteria for eli-
Pla.n,'the rgquirements of this §ecti9n are 51 petermination of sanctionThe 9ibility, (b) it established a self-correction
satisfied with respect to the failure if the grocedure whereby plan sponsors may

| he fail sanction under Audit CAP is a negotiate heir bl for O ional Eail
plan sponsor corrects the ailure, pays ercentage of the Maximum Paymen‘f'orrECtt eir plans for Operational Fail-
sanction in accordance with sectio

: : - ithin a specified time period, and
- . .~ Amount. Sanctions will not be excesswire_S wi : '
14.02, satlsf|9s any additional requirez 4 \will bear a reasonable relationship t c) it extended relief to § 403(b) plans.

ments of section 14.03, and enters into

. ) ) fhe nature, extent, and severity of the fail- (3). Announcemgnt 97_121. extendgd
closing agreement with the Service. ures the period for correcting Operational Fail-

.02 Payment of sanctionUnder Audit . ures under Part IV of APRSC from the
: . .02 Factors consideredThe amount of . :
CAP, the plan sponsor is subject to a sang- . . ._end of the first plan year following the
: : : . e sanction will depend on factors relatin : . . :
ion determined in accordance with sec: ) an year in which the Operational Failure
tion det d d th to the nature, extent, and severity of th ! hich the O t | Fai
¥ ' y occurred, to the end of the second plan

tion 15. “Payment of the sanction 9Nt ilures, including the extent to which cor-
ally will be required at the time the ' 9 ear following the plan year in which the

. e rection had progressed before the examiné— . .
closing agreement is signed. tion was initiated. Other factors relating to perational Failure occurred.
.03 Additional requirements.Depend- he nature. ext r;t nd severity of th % " .02 VCR program.(1) On November
ing on the nature of the failure, the Servicg e nature, extent, and severity of the fail

include- (1) th b dt 6, 1992, the Service established the VCR
will discuss the appropriateness of thg'es Include: (1) the number and type g rogram as a temporary, experimental
plan’s existing administrative procedure

Semployees affect_ed by the failure, (2) th rogram ending on December 31, 1993.
with the plan sponsor. Where existing ad@umber of nonhighly compensated emg n September 20, 1993, Rev. Proc.
ministrative procedures are inadequate f oyees who would be adversely aﬁ(.af:te 3-36, 1993-2 C.B. 474, extended the ex-
operating the plan in conformance with th the plan was npt tr_eated. as qual'f'_edpiration date of the VCR program to De-
qualification requirements of the Code, thé3) Whether the failure is a failure to satISfycember 31, 1994, and added SVP, a sim-
closing agreement may be conditioned® requirements of § 401(a)(4), 8 401(@)ified correction procedure for certain
upon the implementation of stated proce26): or 8 410(b), (4) whether the plan hagqie fajiures.
dures. In addition, the plan sponsor ma§joth Operational and Plan Document Fail- 5y on September 26, 1994, Rev.
be required to obtain a Favorable Lettef™eS: (5) the period over which the failurgsroc 9462, 1994-2 C.B. 778, extended
before the closing agreement is signed uccurred (for example, the time that hag,e \ycR program indefinitely and pro-
less the Service determines that it is unneglapsed since the end of the applicable rgiyeq that the VCR program would con-
essary based on the facts and circunf?edial amendment period under 8 401(Rlne to be administered in the Headquar-
stances (for example, because the pldfr @ Plan Document Failure), (6) the reagrs oOffice. In addition, Rev. Proc. 94-62
already has a Favorable Letter and no si§on for the failure (for example, data errorgypanded the types of failures that could
nificant amendments are adopted). If a Fg4Ch as errors in transcription of data, thge corrected under SVP, modified the
vorable Letter is required, the plan sponsdfansposition of numbers, or minor arithy/CR eligibility standards, and made other
would be required to pay the applicabldnetic errors), and (7) whether the plan iggministrative and technical changes.
user fee for obtaining the letter. the subject of a Favorable Letter. (3) On April 15, 1996, Rev. Proc.
.04 Failure to reach resolutionIf the 96-29, 1996-1 C.B. 693, modified Rev.

. PART VIl. CHRONOLOGY, EFFECT o
Service and the plan sponsor cannot rea OTHER DOCUMENTS, AND Proc. 94-62 to change the eligibility stan-

an agreement with respect to the correc= dards of the VCR program relating to

tion of the failure(s) or the amount of the(fEFFECTIVE DATE whether or not a plan is Under Examina-

sanction, the plan will be disqualified.  SECTION 16. CHRONOLOGY tion and whether a plan is considered to
.05 Effect of closing agreementA have a favorable letter.

closing agreement constitutes an agree--01 APRSC. (1) On March 26, 1991, 03 Walk-in CAP. (1) The Service es-
ment between the Service and the plaifie Service established the Administrativeablished the Walk-in CAP program under
sponsor that is binding with respect to th€olicy Regarding Sanctions (APRS)Rev. Proc. 94-16, 1994-1 C.B. 455, in re-
tax matters identified therein for the periunder which, at the discretion of the apsponse to requests by sponsors of plans
ods specified. plicable Key District Office, certain that were not eligible for the VCR pro-

.06 Other procedural rules.The pro- minor Operational Failures of the qualifi-gram, but were not under Employee Plans
cedural rules for Audit CAP are set forthcation requirements for pension, profitexamination, to be given an opportunity,
in chapter 11 of Internal Revenue Manuagharing and stock bonus plans could bsimilar to the VCR program, to voluntar-
(“IRM”) 7(10)54. This revenue proce-treated as not resulting in either plan disty correct their plan failures. Rev. Proc.
dure modifies and replaces the portions afualification or the related adverse ta®4-16 enabled sponsors of plans with Plan
IRM 7(10)54 that relate to eligibility (sec-consequences. To be eligible for relieDocument or certain Operational Failures
tion 4.2 and section 4.3.1) and sanctionsnder APRS, Operational Failures had tto correct failures in their plans and pay a
(section 4.3.3) under Audit CAP. Thesatisfy six narrowly drawn criteria. limited monetary sanction.
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(2) On April 15, 1996, Rev. Proc.reviewed and approved by the Office ofaxpayer assistance telephone service be-
96-29 modified Rev. Proc. 94-16 toManagement and Budget in accordandsveen 1:30 and 3:30 p.m., Eastern Time,
change the definition of when a plan is inwith the Paperwork Reduction Act (44Monday through Thursday at (202) 622-
eligible for Walk-in CAP because the planU.S.C. 3507) under control numbe6074/6075. (These telephone numbers
is under an Employee Plans or Exempt545-1598. are not toll-free numbers). Ms. Kahn may
Organizations examination. An agency may not conduct or sponsoke reached at (202) 622-6214 (also not a

.04 Audit CAP.Audit CAP, established and a person is not required to respond ttgll-free number). For specific informa-
as a pilot program in 1990, permitted & collection of information unless the coltion regarding Walk-in CAP and APRSC,
sponsor of a Qualified Plan to avoid distection of information displays a validyou may call Carlton Watkins, also at

qualification of its plan by entering into acontrol number. (202) 622-6214.
closing agreement with the Service condi- The collection of information in this
tioned upon correction of plan failure(Syevenue procedure is in sections 4.05, APPENDIX A

discovered upon an Employee Plans @§.02(4)(c), 10.01, 10.02, 10.05-10.09,
Exempt Organizations examination andgp 12 10.16, 11.01-11.03, 12.01-12.04, OPERATIONAL FAILURES AND
the payment of a monetary sanctionang 12.06-12.13, and Appendix B. This CORRECTIONS UNDER SVP
Audit CAP was expanded and made pefpformation is required to enable the Of-

manent in 1991. fice of Assistant Commissioner (Em-, 01 General rule. This appendix sets

SECTION 17. EFFECTON OTHER  Ployee Plans and Exempt Organizationg rtdh Orée\;lfin_onal Falltéres and _(iﬁrrectlt(_)ns

DOCUMENTS of the Internal Revenue Service to makg 1ezr | ”;] accorthance t\a” q dsec '%nd
determinations regarding the issuance of "=~ n €ach case, the method describe

.01 Revenue procedures modified angarious types of closing agreements an%orrects: thg Operational Fallurg identified
superseded.Rev. Procs. 94-16, 94-62,compliance statements. This informal" the headings below. Corrective alloca-
and 96—29 are modified and supersedafn will be used to issue closing agree.t-'ons and dlstrlbL_ltlons .should reflgct earn-
by this revenue procedure. _ ments and compliance statements t§gs and actuarial adjustments in accor-

.02 Revenue procedure 98-8 modifiedy o\ individual plans to continue to “3"¢® with section 6.02(3)(a). .
Rev. Proc. 98-8 is modified as provideghaintain their tax qualified status. As a .02 Failure to properly provide the min-
in section 13. B _ _ result, favorable tax treatment of theum top-heavy benefit under § 416 of the
~-03 APRSC modifiedAPRSC is modi- penefits of the eligible employees is re0de 10 non-key employeek a defined
fied and re_stated n th'.s. revenue proce_dur{eained_ The likely respondents are indi_contnbut_lon plan, the perml_tted correction

.04 Audit CAP modified Audit CAP is viduals, state or local governments, busf—nethOOI is to properly contribute and allo-

modified and restated, in part, in this Ve ass or other for-profit institutions,cate the _requwed top-heavy_ minimums to

enue procedure. Lo ."the plan in the manner provided for in the
nonprofit institutions, and small busi-

NESSES O Ordanizations plan on behalf of the non-key employees

SECTION 18. EFFECTIVE DATE 9 ' %and any other employees required to re-

) ) _ The estimated total annual reportin cive tob-heavy allocations under the
To provide a full opportunity for public 54/0r recordkeeping burden is 43,00 p y

comment and for the Service to considggy,rs. lan). In a defined benefit plan, the mini-
comments, this revenue procedure is gen-the estimated annual burden per reno required benefit must be accrued in

erally effective September 1, 1998; howg,ondent/recordkeeper varies from .5 fgheongaggﬁarr;rc:glzzﬂ sl?y t?ﬁepfgb ot <ot

ever, plan sponsors are permitted, at thejh 5 hoyrs depending on individual cirs .
option, to apply the provisions of this rev-. - ; dep g [ﬁf;higf( ri?(lz()k)(()?r’)irjzemAft:'zIfstszettef;crt:f
| , ultiple u

q tter March 9. 199 cumstances, with an estimated average

S pacifically, cnless a plan sponsor apE.3 "oUrS: The estimated number of 65 461y o) The permitied correction
lies th Yi L f thi spondents and/or recordkeepers is 2,000method is to make qualified nonelective
e B e eveab s, The esimate fequency of responsef L % 0 "ok 20V Con ey
fective: | : g(gc()iiogfyz;:ords relating to a coIIec§ 1.401(k)-1(g)(13)) on behalf of the
i -in . ; - . ‘nonhighly compensated employees to the
CAP(lf)o:Ngg;;ﬁiZ(tei((:)t;g \S/Ek?mai?ti:j/v ?)Irlf '(';rtmn of |nfo.rmat|on must be retained aStaxten%J ngcesse?ry to raise thz a%:tual defer-
after,September 1, 1998; !olng a;the'; cc_)n_t etnt?_may fbecometmat(?rrél percentage or actual contribution per-
(2) with respect to Audit CAP, for lal in the administration ot any Intemalecentage of the nonhighly compensated

examinations begun on or after Septen{-evenue law. Generally tax returns an@mployees to the percentage needed to

ber 1, 1998; and tax rgturn information are confidential, aﬁ)ass the test or tests. The contributions
(3) with respect to APRSC, for fail- "€duired by 26 U.S.C. 6103. must be made on behalf of all eligible

ures for which correction is not completeh R AFTING INFORMATION nonhighly co_mpensated employees (to the

before January 1, 1999. extent permitted under § 415) and must

The principal author of this revenueeither be the same flat dollar amount or

SECTION 19. PAPERWORK procedure is Joyce Kahn of the Employethe same percentage of compensation.
REDUCTION ACT Plans Division. For further information QNCs contributed to satisfy the ADP test
The collection of information con- concerning this revenue procedure, pleaseeed not be matched. Employees who
tained in this revenue procedure has be@ontact the Employee Plans Division’svould have been eligible for a matching
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contribution had they made elective conplan may not be treated as two separatkiced to take into account prior distribu-
tributions must be counted as eligible emplans, one covering otherwise excludablgons to the participant. Thus, for exam-
ployees for the ACP test, and the plaemployees and the other covering all othgile, if in accordance with the automatic
must satisfy the ACP test. Under thiemployees (as permitted in § 1.410(b)qualified joint and survivor annuity op-
SVP correction method, a plan may not b6&(b)(3)) in order to reduce the number ofion under a plan, a married participant
treated as two separate plans, one covamployees eligible to receive QNCs. Likewho retired would have received a quali-
ing otherwise excludable employees anwise, restructuring the plan into compofied joint and survivor annuity of $600
the other covering all other employees (agent plans under § 1.401(k)—1(h)(3)(iii) isper month payable for life with $300 per
permitted in § 1.410(b)-6(b)(3)) in ordemot permitted in order to reduce the nummonth payable to the spouse upon the par-
to reduce the number of employees eligker of employees eligible to receive QNCdicipant’s death but instead received a sin-
ble to receive QNCs. Likewise, under .06 Failure to timely pay the minimumgle-sum distribution equal to the actuarial
this SVP correction method, the plan maglistribution required under § 401(a)(9)n  present value of the participant’s accrued
not be restructured into component plang defined contribution plan, the permittedenefit under the plan, then the $600
(as permitted in § 1.401(k)—1(h)(3)(iii) correction method is to distribute the remonthly annuity payable during the par-
for plan years before January 1, 1992) iguired minimum distributions. Theticipant's lifetime may be actuarially re-
order to reduce the number of employeedmount to be distributed for each year iduced to take the single-sum distribution
eligible to receive QNCs. which the failure occurred should be deteiinto account. However, the spouse must
.04 Failure to distribute elective defer- mined by dividing the adjusted accounbe entitled to receive an annuity of $300
rals in excess of the § 402(g) limit (in conbalance on the applicable valuation date lgyer month payable for life beginning at
travention of § 401(a)(30))The permit- the applicable divisor. For this purposethe participant's death.
ted correction method is to distribute th&@djusted account balance means the actual08 Failure to satisfy the § 415(c) lim-
excess deferral to the employee and to réccount balance, determined in accordands in a defined contribution planThe
port the amount as taxable in the year ofith § 1.401(a)(9)-1 Q&A F-5 of the pro- permitted correction for failure to limit
deferral and the year distributed. In acposed regulations, reduced by the amouatnual additions (other than elective de-
cordance with § 1.402(g)-1(e)(1)(ii), aof the total missed minimum distributionsferrals and employee contributions) allo-
distribution to a highly compensated emfor prior years. In a defined benefit plancated to participants in a defined contribu-
ployee is included in the ADP test; a disthe permitted correction method is to distion plan as required in § 415(c) (even if
tribution to a nonhighly compensated emtribute the required minimum distributions the excess did not result from the alloca-
ployee is not included in the ADP test.  plus an interest payment representing thteon of forfeitures or from a reasonable
.05 Exclusion of an eligible employeeloss of use of such amounts. error in estimating compensation) is to
from all contributions or accruals under .07 Failure to obtain participant place the excess annual additions into an
the plan for one or more plan year§he and/or spousal consent for a distributionunallocated account, similar to the sus-
permitted correction method is to make aubject to the participant and spousapense account described in § 1.415-6(b)-
contribution to the plan on behalf of theconsent rules under 88 401(a)(11)(6)(iii), to be used as an employer contri-
employees excluded from a defined contri411(a)(11) and 417.The permitted cor- bution in the succeeding year(s). While
bution plan or to provide benefit accrualsection method is to give each affecteduch amounts remain in the unallocated
for the employees excluded from a defineglarticipant a choice between providing inaccount, the employer is not permitted to
benefit plan. If the employee should havéormed consent for the distribution actumake additional contributions to the plan.
been eligible to make an elective contribually made or receiving a qualified jointThe permitted SVP correction for failure
tion under a cash or deferred arrangemem@nd survivor annuity. In order to use thigo limit annual additions that are elective
the employer must make a QNC to the plaiVP correction method, the plan sponsateferrals or employee contributions (even
on behalf of the employee that is equal towust have contacted each affected partidi-the excess did not result from a reason-
the actual deferral percentage for the enpant and spouse (to whom the participamble error in determining the amount of
ployee’s group (either highly compensatetvas married at the annuity starting datedlective deferrals or employee contribu-
or nonhighly compensated). If the emand received responses from each such itiens that could be made with respect to
ployee should have been eligible to makdividual before requesting consideratioran individual under the § 415 limits) is to
employee contributions or for matchingunder SVP. In the event that participandistribute the elective deferrals or em-
contributions (on either elective contribu-and/or spousal consent is required buyiloyee contributions using a method simi-
tions or employee contributions), the emeannot be obtained, the participant muséar to that described under § 1.415-6(b)-
ployer must make a QNC to the plan omeceive a qualified joint and survivor an<{6)(iv). Elective deferrals and employee
behalf of the employee that is equal to theuity based on the monthly amount thatontributions that are matched may be re-
actual contribution percentage for the emwould have been provided under the platurned, provided that the matching contri-
ployee’s group (either highly compensateat his or her retirement date. This annuitiutions relating to such contributions are
or nonhighly compensated). Contributingnay be actuarially reduced to take intdorfeited (which will also reduce excess
the actual deferral or contribution percentaccount distributions already received bwynnual additions for the affected individu-
age for such employees eliminates théne participant. However, the portion ofals). The forfeited matching contributions
need to rerun the ADP or ACP test to acthe qualified joint and survivor annuityare to be placed into an unallocated ac-
count for the previously excluded employpayable to the spouse upon the death obunt to be used as an employer contribu-
ees. Under this SVP correction method, the participant may not be actuarially retion in succeeding periods.
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APPENDIX B

VCR/SVP/WALK-IN CAP CHECKLIST
IS YOUR SUBMISSION COMPLETE?

INSTRUCTIONS

The Service will be able to respond more quickly to your VCR, SVP, or Walk-in CAP request if it is carefully prepared and
complete. To ensure that your request is in order, use this checklist. Answer each question in the checklist by insestiog yes
N/A, if appropriate, in the blank next to the iteBign and date the checklist (as taxpayeor authorized representative) and
place it on top of yourrequest.

You must submit a completed copy of this checklist with your request. If a completed checklist is not submitted with gstur requ
substantive consideration of your submission will be deferred until a completed checklist is received.

TAXPAYER’S NAME

TAXPAYER’S I.D. NO.

PLAN NAME & NO.

ATTORNEY/P.O.A.

The following items relate to all submissions:

1. Have you included a complete description of the failure(s) and the years in which the failure(s) occurred (inclu
the years for which the statutory period has expiré@ge section 12.03(1) of Rev. Proc. 98—2greafter, all section
references are to Rev. Proc. 98-22.)

2. Have you included an explanation of how and why the failure(s) arose, including a description of the administra
procedures for the plan in effect at the time the failure(s) occui(i®ele section 12.03(2) and (3).)

3. Have you included a detailed description of the method for correcting the failure(s) identified in your submissit
This description must include, for example, the number of employees affected and the expected cost of correction (
of which may be approximated if the exact number cannot be determined at the time of the request), the years invo
and calculations or assumptions the plan sponsor used to determine the amounts needed for correction. In lieu o
viding correction calculations with respect to each employee affected by a failure, you may submit calculations with
spect to a representative sample of affected employees. However, the representative sample calculations must be
cient to demonstrate each aspect of the correction method proposed. Note that each step of the correction methoc
be described in narrative forifsee section 12.03(4).)

4. Have you described the earnings or interest methodology (indicating computation period and basis for determ
earnings or interest rates) that will be used to calculate earnings or interest on any corrective contributions or distr
tions? (As a general rule, the interest rate (or rates) earned by the plan during the applicable period(s) should be us
determining the earnings for corrective contributions or distributiai®e section 12.03(5).)

If you inserted “N/A” for item 4, enter explanation:

5. Have you submitted specific calculations for each affected employee or a representative sample of affected em
ees?(See section 12.03(6).)

6. Have you described the method that will be used to locate and notify former employees or, if there are no formel
ployees affected by the failure(s), provided an affirmative statement to that g€fee3ection 12.03(7).)
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7. Have you provided a description of the administrative measures that have been or will be implemented to ensure
the same failure(s) do not recu¢3ee section 12.03(8).)

8. Have you included a statement that, to the best of the plan sponsor’s knowledge, the plan is not currantly unde
Employee Plans examinatior(®ee section 12.03(8).)

9. Have you included a statement that, to the best of the plan sponsor’s knowledge, the plan sponsor is not under ar
empt Organizations examinatio(ffee section 12.03(8).)

10. If the plan is currently being considered in a determination letter application on a Form 5310, have you includec
statement to that effect(See section 12.03(10).)

11. Have you included a copy of the portions of the plan document (and adoption agreement, if applicable) relevan
the failure(s) and method(s) of correctiofffee section 12.04(2).)

12. Have you included a copy of the plan’s most recent Favorable Letter and/or the required applicable document
(See section 12.04(3).)

13. Have you included the appropriate voluntary compliancg $s&?section 12.05.)

14. Have you included the original signature of the sponsor or the sponsor’s represéBedise?tion 12.06.)

15. Have you included a Power of Attorney (Form 2848)? Note: (representation under the VCR/SVP and Walk-in CA
is limited to attorneys, certified public accountants, enrolled agents, and enrolled actuaries; unenrolled return prepar

are not eligible to act as representatives under the VCR prog(8emg.section 12.07.)

16. Have you included a Penalty of Perjury Statement signed (original signature only) and dated by the plan spons
(See section 12.08.)

17. Have you designated your submission as a VCR, SVP, or Walk-in CAP submission, as app{Bpdatetion
12.10.)

The following items relate only to submissions under VCR (including SVP):

18. Have you included a copy of the first page, the page containing employee census information (currently line 7f
the 1997 Form 5500), and the information relating to plan assets (currently line 31f of the 1997 Form 5500) of the mo
recently filed Form 5500 series return? Note: If a Form 5500 is not applicable, insert N/A and furnish the name of tt
plan, and the census information required of Form 5500 series fif&s. section 12.04(1).)

19. Have you proposed a time period of correction that is limited to 150 days from the date the compliance statemer
issued?(See section 12.14.)

The following items relate only to submissions under SVP:

20. Have you included a statement identifying your request as an SVP r¢§eest@ction 12.03(11).)
21. Are each of the failures you have identified eligible for correction under (S¢BAppendix A.)

22. Have you identified no more than two SVP failures? (If more than two failures were identified, SVP is not avalil
able, but you may make a submission under VC&eE section 10.12(3).)

23. Have you proposed to correct the failure(s) identified in your request using the permitted correction method(s)
forth in Appendix A?(See Appendix A.)

The following item relates only to submissions under Walk-in CAP:

24. Have you included a copy of the most recently filed Form $568%ection 12.04(1).)
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25. Have you submitted an application for a determination l&&e%ection 11.01(4).)

Signature Date

Title or Authority

Typed or printed name of person signing checklist



