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.01 If requested, déred to the taxpayer when adverse technical advice
proposed

.02 Normally held within 21 days of contact with the taxpayer
.03 21-day period may be extended if justified and approved
.04 Denial of extension cannot be appealed

.05 Entitled to one conference of right

.06 Conference may not be taped

.07 Conference may be delayed to address a request for relief undet
§ 7805(b) of the Code

.08 Service makes tentative recommendations
.09 Additional conferences may befefed
.10 Additional information submitted after the conference

.11 Under limited circumstances, may schedule a conference to be held by
telephone

.01 Taxpayer or the taxpaysrrepresentative may request status from the
key district or appeals fife

.02 National ofice will give status updates to the key district director or
chief, appeals dite

.01 Delegates authority to branch chiefs
.02 Determines whether request has been properly made
.03 Contacts the key district or appealfic# to discuss issues

.04 Informs the key district or appealsfioé if any matters in the request
have been referred to another branch ficef

.05 Informs the key district or appealsfiok if additional information is
needed

.06 Informs the key district or appealdioé of the tentative conclusion

.07 If a tentative conclusion has not been reached, gives date estimated fo
tentative conclusion

.08 Advises the key district or appealdicé that tentative conclusion is not
final

.09 Advises the key district or appealdioé of final conclusions
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.10 If needed, requests additional information

.11 Requests taxpayer to send additional information to the natiofieg of
and a copy to the key district director or chief, appediseof

.12 Informs the taxpayer when requested deletions will not be made
.13 Prepares reply in two parts

.14 Routes replies to appropriateioé
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.01 Generally applies advice in processing the taxpaymrse
.02 Discussion with the taxpayer

.03 Gives copy to the taxpayer

.04 Taxpayer may protest deletions not made

.05 When no copy is given to the taxpayer
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.01 Applies only to the taxpayer for whom technical advice was requested

.02 Usually applies retroactively

.03 Generally applied retroactively to modify or revoke prior technical
advice

.04 Applies to continuing action or series of actions until specifically
withdrawn, modified or revoked

.05 Applies to continuing action or series of actions until material facts
change

.06 Does not apply retroactively under certain conditions

p. 177
.01 Commissioner has discretionary authority undéB@5(b) of the Code
.02 Taxpayer may request Commissioner to exercise authority
.03 Form of request to limit retroactivity—before an examination
.04 Form of request to limit retroactivity—during course of examination

.05 Form of request to limit retroactivity—technical advice that does not
modify or revoke prior memorandum

.06 Taxpayets right to a conference
.07 Exhaustion of administrative remedies—employee plans determination

letter requests
.08 Exhaustion of administrative remedies — exempghaization matters
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This revenue procedure explains when and hovAsisestant Commissioner (Employee
Plans and Exempt Qanizations) gives technical advice to a key district director or a
chief, appeals dite in the employee plans areas (including actuarial matters) and exemp
organizations areas. It also explains the rights a taxpayer has when a key district direct
or a chief, appeals fate requests technical advice regarding a tax matter

The term key district director means the district director of (1) the Northeast Key
District, (2) the Southeast Key District, (3) the MidStates Key District, (4)\tbstern
Key District, and (5) the Ohio Key District. (Wst of the key district dfces that have
audit jurisdiction is contained lippendixA.) The reference in this revenue procedure to
the chief, appeals fi¢e includes, when appropriate, tAssistant Regional Director of
Appeals (Lage Case). In addition, any reference to appedlsesfincludes, when
appropriate, the team chief. Finalgny reference to EP/EO means Employee Plans and
Exempt Oganizations.

.01 This revenue procedure is a general update of Rec. 97-5, 1997-1 C.B. 555,
which contains the general procedures for technical advice requests for matters within tt
jurisdiction of the Ofice of theAssistant Commissioner (Employee Plans and Exempt
Organizations). Most of the changes to Reroc. 97-5 involve minor revisions, such as
updating citations to other revenue procedures.

.02 As a result of the centralization of the EP/EO determination letter programs, the lisi
of EP/EO key district dices was deleted from the ERtermination letter and EP/EO user
fee revenue procedures. Because EP/EO technical advice requests arise in the contex
determination letter requests and examinations, the various key didtdet @fre now set
forth in this revenue procedure.

.03 Section 6.03 is amended to provide that a taxpayer may hand deli\a£1a98 00
letter ruling request to the courigrdesk.

.04 Section 13.03 and 13.10 are amended to provide a ten day limit for granting at
extension of the 21-day period faespectively holding a conference and submitting
additional information after the conference.

.05 Section 14.02 is revised to reflect the manner in which status reports will now be
submitted to key district i€es.

.06 Section 15.10 is amended to provide a ten day limit for granting an extension of the
21-day period for submitting additional information.
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“Technical advice” means advice or guidance in the form of a memorandum furnished
by the Ofice of theAssistant Commissioner (Employee Plans and Exengpr@izations),
(hereinafter referred to as the “nationdic#”), upon the request of a key district director
or a chief, appeals faide, submitted in accordance with the provisions of this revenue
procedure in response to any technical or procedural question that develops during any
proceeding on the interpretation and proper application of tgxdawtreaties, regulations,
revenue rulings, notices or other precedents published by the natificaltofa specific
set of facts. Such proceedings include (1) the examination of a ta)pagemrn, (2)
consideration of a taxpaysrclaim for refund or credit, (3) a request for a determination
letter, (4) any other matter involving a specific taxpayer under the jurisdiction of the chief,
EP/EO division or chief, appealsfiok, or (5) processing and considering nondocketed
cases in an appealsfiot. Howeverthey do not include cases in which the issue in the
case is in a docketed case for any year

For purposes of technical advice, the term “taxpayer” includes all persons subject to
any provision of the Internal Revenue Code (including tax-exempt entities such as
governmental units which issue municipal bonds within the meaningl68&)), and
when appropriate, their representatives. Howeter instructions and the provisions of
this revenue procedure do not apply to requests for technical advice involving any matter
pertaining to either tax-exempt bonds or mortgage credit certificates. Instead, the
procedures under ReRroc. 98-2, page 7this Bulletin must be followed.

Technical advice resolves complex issues and helps establish and maintain consistent
holdings throughout the Internal Revenue Serviéekey district director or a chief,
appeals dfce, may raise an issue in any tax period, even though technical advice may
have been asked and furnished for the same or similar issue for another tax period.

Technical advice does not include legal advice furnished to the key district or appeals
office in writing or orally other than advice furnished pursuant to this revenue procedure.
In accordance with sectiorlD1 of this revenue procedure, a taxpayeequest for
referral of an issue for technical advice will not be denied merely because the national
office has provided legal advice, other than advice furnished pursuant to this revenue
procedure, to the key district or appealicefon the matter

.01 Generally the instructions of this revenue procedure apply to requests for technical
advice on any issue under the jurisdiction ofAlsistant Commissioner (Employee Plans
and Exempt Qganizations).

.02 If a key district directorchief, appeals @ite, or a taxpayer requests technical
advice on a determination letter undeb®1 of the Code, the procedures under this
revenue procedure, ReWroc. 90-27, 1990-1 C.B. 514, as modified by. Rewc. 98-8,
page 225 of this Bulletin, as well as681.201(n) of the Statement of Procedural Rules,
must be followed.

.03 Requests for technical advice are encouraged on any technical or procedural ques-
tions arising in connection with any case of the type described in section 3 at any stage of
the proceedings in the key district or appeale®tthat cannot be resolved on the basis of
law, regulations, or a clearly applicable revenue ruling or other published precedent.

.04 Requests for §805(b) relief are mandatory technical advice with respect to all
exempt oganizations and employee plans matters.
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Excise taxes

SECTION 6. MAY
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§ 301.9100-1 REQUEST
DURING THE COURSE
OF AN EXAMINA TION?

A 8§ 301.9100 equest is
a letter ruling r equest

Except for those exemption application cases handled in the natidizg of
accordance with section 6.02 of R&roc. 90-27, key districts and appealices are
required to request technical advice on their exemgamization cases concerning
qualification for exemption or foundation status for which there is no published preceden
or for which there is reason to believe that nonuniformity exists.

Regarding employee plans matters, a request for technical advice is required in cas
concerning (1) proposed adverse or proposed revocation letters on collectigeliybar
plans, (2) plans for which the Service is proposing to issue a revocation letter because
certain fiduciary actions that violate the exclusive benefit rule4ffia) of the Code and
are subject to Part 4 of Subtitle B Tfle | of the Employee Retirement Income Security
Act of 1974, Pub. L. 93-406, 1974-3 C.B. 1, 43, (3) amendments to defined contributior
plans pursuant to RefProc. 94-41, 1994-1 C.B. I lin connection with a waiver of the
minimum funding standard and a request for a determination |8&eséction 15 of Rev
Proc. 98-6, pagé83, this Bulletin, and section 3.04 of ReRroc. 94-41), (4)
termination/reestablishment and spiA@imination cases in which the key districficd
proposes that the Implementation Guidelines are not applicable, or (5) a situation in whic
the employer has had a prior termination/reestablishment or S@nwoination within 15
years of the time of the transaction.

.01 All procedures for obtaining technical advice on issues (other than farmers’
cooperatives) under the jurisdiction of tAesociate Chief Counsel (Domestic), the
Associate Chief Counsel (Employee Benefits and Exemgaf@rations), and the
Associate Chief Counsel (International) including any matter pertaining to tax-exempt
bonds or mortgage credit certificatesb86 of the Code (shipownerpiotection and
indemnity associations), 828 (certain homeownerassociations) and issues involving
the interpretation or application of the federal income tax laws and income tax treatie:
relating to international transactions are contained in Rec. 98-2.

.02 Procedures for obtaining technical advice specifically applicable to federal
alcohol, tobacco, and firearms taxes under subtitle E of the Code are under the jurisdictic
of the Bureau oflcohol, Tobacco and Firearms.

.03 Technical advice procedures regarding excise taxes (other than excise taxe
imposed under Chapters 41, 42 and 43 of the Code), and employment taxes that employ
plans and exempt ganizations are subject to, are set forth in.Rewc. 98-2.

.01 Except with regard to exemption application matters involvingb@8(c) and
508, requests for an extension of time for making an election or other application for relie
under §301.9100 of the Procedure aAdministration Regulations made after the
examination of the taxpayerreturn has begun or made after the issues in the return are
being considered by an appealdiad or a federal court are letter ruling requests.
Therefore, §301.9100 requests should be submitted pursuant to lReg. 98-4, page
113, this Bulletin, and require payment of the applicable user fee listed in section 6 o
Rev Proc. 98-8.



Statute of limitations

Address to send a
§301.9100-1 equest

If r eturn is being examined
or considered by an appeals
office or a federal cout,

the taxpayermust notify

.02 The running of any applicable period of limitations is not suspended for the period
during which a § 301.9100-1 request has been filed. ¥ 89100-3(d)(2). If the
period of limitations on an assessment undéb@1(a) for the taxable year in which an
election should have been made, or any taxable year that would havefbetu d&fy the
election had it been timely made, will expire before receipt of3®89100-1 letter
ruling, the Service ordinarily will not issue a 301.9100-1 ruling. See
§ 301.9100-3(c)(1)(ii). Therefore, the taxpayer must secure a consent urgis0c)(4)
to extend the period of limitations on assessment. Note that the filing of a protective
claim for refund under §511 does not extend the period of limitations on assessment. If
§ 301.9100-1 relief is granted, the Service may require the taxpayer to consent to an
extension of the period of limitations for assessm&ete§ 301.9100-3(d)(2).

.03 Requests made unde381.9100-1, pursuant to Ré¥roc. 98-4, together with the
appropriate user fee, must be submitted to the Internal Revenue Service by the taxpayer
and addressed as follows:

Requests involving employee plans matters:

Internal Revenue Service

Assistant Commissioner (EP/EQ)
Attn: CP:E:EP:T

PO. Box 14073

Ben Franklin Station

Washington, DC 20044

Requests involving exemptganization matters:

Internal Revenue Service

Assistant Commissioner (EP/EQ)
Attn: CP:E:EO

PO. Box 120

Ben Franklin Station

Washington, DC 20044

A §301.9100 request may also be hand delivered:

(1) To the drop box at the 12th Street entrance Idfl IConstitutionAve., N.W,
Washington, DC. No receipt will be given at the drop box; or

(2) Between the hours of 8:15 a.m. and 5:00 p.m. to:

Couriefs Desk
Internal Revenue Service
Assistant Commissioner (EP/EQ)

Attn: CP:E:EP:T

or

Attn: CP:E:EO
1111 ConstitutiorAvenue, N.W
Washington, DC

A receipt will be given at the courisrdesk. In each instance, the package should be
marked: RULING REQUESTUBMISSION. See Rewroc. 98-8 for the appropriate
user fee.

.04 If the taxpaye's return for the taxable year in which an election should have been
made or any taxable year that would have befettad by the election had it been timely
made is being examined by a key districtiagf or the issues in the return are being
considered by an appealdicé or a federal court, the taxpayer must notify the national
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SECTION 8. WHEN
SHOULD TECHNICAL
ADVICE BE REQUESTED?

Uniformity of position lacking

When technical advice
can be requested

office. See§301.9100-3(e)(4)(i) and section 6.04 of REvoc. 98-4.The national dfce

will notify the appropriate key district directochief appeals éite, or government
counsel considering the return that a request 8089100 relief has been submitted to
the national dfce. The EP/EO specialist, appealdiadr or government counsel is not
authorized to deny consideration of a request 8089100 relief. The letter ruling will

be mailed to the taxpayer and a copy will be sent to the appropriate key district directol
chief, appeals dite, or government counsel.

.01 The key district director or chief, appealdic#, determines whether to request
technical advice on any issue being considered. Each request must be submitted throu
proper channels and signed by a person who is authorized to sign for the key distri
director or chief, appeals fafe. The mandatory technical advice described in section
4.04(3) of this revenue procedure, for cases concerning amendments to define
contribution plans in connection with a waiver of the minimum funding standard and a
request for a determination lettés treated as if it had been a request for technical advice
submitted by the key district direct@ee section 15 of ReRroc. 98-6 and section 3.04
of Rev Proc. 94-41 for the procedural rules applicable to this particular mandatory
technical advice.

.02 While a case is under the jurisdiction of a key district director or chief, appeals
office, a taxpayer may request that an issue be referred to the natf@safa@ftechnical
advice.

.01 Technical advice should be requested when there is a lack of uniformity regarding
the disposition of an issue or when an issue is unusual or complex enough to warra
consideration by the nationalfick.

.02 The provisions of this revenue procedure apply only to a case under the
jurisdiction of a key district director or chief, appealficef. Technical advice may also be
requested on issues considered in a prior appeals disposition, not based on mutt
concessions for the same tax period of the same taxiayer appeals €ite that had the
case concurs in the request.

A key district director may not request technical advice on an issue if an apfiieals of
is currently considering an identical issue of the same taxpayer (or of a related taxpay:
within the meaning of 867 or a member of anfiifaited group of which the taxpayer is
also a member within the meaning o804). A case remains under the jurisdiction of
the key district director even though an appeafic®fhas the identical issue under
consideration in the case of another taxpayer (not related within the meani2 6fog
§1504) in an entirely digérent transactionWith respect to the same taxpayer or the same
transaction, when the issue is under the jurisdiction of an appdaie,cdnd the
applicability of more than one kind of federal tax is dependent upon the resolution of tha
issue, a key district director may not request technical advice on the applicability of any o
the taxes involved.

A key district director or chief, appealdiog, also may not request technical advice on
an issue if the same issue of the same taxpayer (or of a related taxpayer within tt
meaning of 8267 or a member of anfdifated group of which the taxpayer is also a
member within the meaning of1&04) is in a docketed case for the same taxpayer (or for
a related taxpayer or a member of afiliafed group of which the taxpayer is also a
member) for any taxable year



At the earliest possible stage

SECTION 9. WHAT MUST
BE INCLUDED IN THE
REQUEST FOR TECHNICAL
ADVICE?

Statement of issues, facts,
law, and arguments

Taxpayer must submit
statement if the taxpayer
initiates request for
technical advice

Taxpayeris encouraged to
submit statement if Service
initiates request fortechnical
advice

Statement of authorities
contrary to taxpayer's position

Statement petaining to
statute of limitations

.03 Once an issue is identified, all requests for technical advice should be made at the
earliest possible stage in any proceedifidhe fact that the issue is raised late in the
examination or appeals process should not influence, howteeekey district or appeals
office’s decision to request technical advice.

.01 Whether initiated by the taxpayer or by a key district or appefite o0& request for
technical advice must include the facts and the issues for which technical advice is
requested, and a written statement clearly stating the applicable law angutmerats in
support of both the Serviceand the taxpayer positions on the issue or issues.

(1) If the taxpayer initiates the request for technical advice, the taxpayer must submit to
the EP/EO specialist or appealdicdr, at the time the taxpayer initiates the request, a
written statement—

(a) stating the facts and the issues;
(b) explaining the taxpay&s position;

(c) discussing any relevant statutory provisions, tax treaties, court decisions,
regulations, revenue rulings, revenue procedures, notices, or any other authority
supporting the taxpayer position; and

(d) stating the reasons for requesting technical advice.

If the EP/EO specialist or appealdioér determines that technical advice will be
requested, the taxpaysrstatement will be forwarded to the nationdioaf with the
request for technical advice.

(2) If the request for technical advice is initiated by a key district or appdals,dhe
taxpayer is encouraged to submit the written statement described in section 9.01(1) of this
revenue procedure. If the taxpagestatement is received after the request for technical
advice has been forwarded to the nationétef the statement will be forwarded to the
national ofice for association with the technical advice request.

(3) Whether the request for technical advice is initiated by the taxpayer or by a key
district or appeals €@ite, the taxpayer is also encouraged to comment on any legislation,
tax treaties, regulations, revenue rulings, revenue procedures, or court decisions contrary
to the taxpayés position. If the taxpayer determines that there are no contrary
authorities, a statement to thidest would be helpful. If the taxpayer does not furnish
either contrary authorities or a statement that none exists, the Service, in complex cases or
those presenting ditult or novel issues, may request submission of contrary authorities
or a statement that none exists.

.02 As part of the request, the key district or appediseofust submit a statement, in
addition to the criteria on Form 5565 referred to belinat (1) the applicable statute of
limitations has at least 180 calendar days to run before its expiration or (2) the applicable
statute of limitations will run prior to 180 calendar days from the date a request is
transferred to the nationalfie and the case should be processed on an expedited basis.
If the key district or appealsfife obtains an extension of the statute of limitations while
the request is being processed in the natiorfadegfthe ofice obtaining the extension
must also submit a revised statement to the natiorfadeofdvising it of the new
expiration date.

If there are less than 61 calendar days remaining before the expiration of the statute of
limitations with respect to a case being processed on an expedited basis, the case will be



General provisions of
886104 and 610

Application of § 6104

Statement identifying
information to be deleted
from public inspection

Transmittal Form 5565,

Request forTechnicalAdvice -

EP/EO

Address to sendequests
from key district offices

returned to the d@ite responsible for statute control of the file unless a decision is made
pursuant to section 7(10)(14)1.5:(8) of the Internal Revenue Manual that the case can |
timely processed.The national dfce will telephone (or fax notice of) its decision to the
requesting key district or appealdicé and will place a memorandum in the file to reflect
whatever procedural steps have been taken.

.03 Generally §6104(a)(1)(B) provides that an application filed with respect to: (1) the
gualification of a pension, profit-sharing, or stock bonus plan undéxl&) or §03(a)
or an individual retirement arrangement und€i08(a) or 8408(b) will be open to public
inspection pursuant to regulations as will (2) any application filed for an exemption from
tax under &01(a) of an ayanization forming part of a plan or account described above.
Generally § 6110(a) provides that except as provided otherwise, written determinations
(defined in 86110(b)(1) as rulings, determination letters, and technical advice
memorandums) and any related background file document will be open to public
inspection pursuant to regulations.

.04 The requirements for submitting statements and other materials or propose:
deletions in technical advice memorandums before public inspection is allowed do nc
apply to requests for any documents to the ext&it0d applies.

.05 The text of a technical advice memorandum subject 8d1® may be open to
available for inspectionTo help the Service make the deletions required ®18(c), the
taxpayer must provide a statement indicating the deletions desired (“deletions statement’
If the taxpayer does not submit the deletions statement, the Service will follow the
procedures in section 10.05 of this revenue procedure.

A taxpayer who wants only names, addresses, and identifying numbers deleted shou
state this in the deletions statement. If the taxpayer wants more information deleted, tf
deletions statement must be accompanied by a copy of the technical advice request a
supporting documents on which the taxpayer should bracket the material to be delete
The deletions statement must indicate the statutory basis, urBlE&0fc) for each
proposed deletion.

If the taxpayer decides to ask for additional deletions before the technical advice
memorandum is issued, additional deletions statements may be submitted.

The deletions statement must not appear in the request for technical advice but, instee
must be made in a separate document attached to the request.

The deletions statement must be signed and dated by the taxpayer or the tsxpaye
authorized representativé stamped signature is not permitted.

The taxpayer should follow these same procedures to propose deletions from ar
additional information submitted after the initial request for technical adviae.
additional deletions statement, howeviexr not required with each submission of
additional information if the taxpayer initial deletions statement requests that only
names, addresses, and identifying numbers are to be deleted and the taxpayer wants
same information deleted from the additional information.

.06 The key district or appealsfafe should use Form 5565, Request Technical
Advice—EP/EO, for transmitting a request for technical advice to the natioiied of
using the addresses listed below

Employee Plans

Internal Revenue Service
Attn: CP:E:EP

1111 Constitutiomve., NW
Room 6052 CP:E:EO:P:2
Washington, DC 20224



Address to sendequests
from appeals dfices

Number of copies of
request to be submitted

Power of attorney

Case files

SECTION 10. HOW ARE
REQUESTS HANDLED?

Taxpayer notified

Conference ofered

If the taxpayer disagrees

with the Service's statement

of facts

Exempt Oganizations
Internal Revenue Service
Attn: CP:E:EO

1111 Constitutiomve., NW
Room 6052 CP:E:EO:P:2
Washington, DC 20224

Internal Revenue Service
Attn: C:AP:FS

Box 68

901 D Street, SW
Washington, DC 20024

.07 The key district or the appealdioé must submit (3) three copies of the request for
technical advice to the nationafiog.

.08 Any authorized representative, as described in section 9.02 ofFRew. 98-4,
whether or not enrolled to practice, must comply Witeasury Department Circular No.
230 (31 CFR part 10 (1997)) and with the conference and practice requirements of the
Statement of Procedural Rules (26 CFR part 601). It is preferred that Form 2848, Power
of Attorney and Declaration of Representative, be used with regard to requests for
technical advice under this revenue procedure.

.09 The key district or appealsfife will submit copies of the original documents (the
administrative file) to the national fadfe accompanying the applicable Form 556Ehe
key district or appeals faife will maintain the original documents (including any power of
attorney).

.01 Regardless of whether the taxpayer or the Service initiates the request for technical
advice, the key district or appealdicé: (1) will notify the taxpayer that technical advice
is being requested; and (2) at or before the time the request is submitted to the national
office, will give to the taxpayer a copy of thegaments that are being provided to the
national ofice in support of its position.

If the EP/EO specialist or appealdicér initiates the request for technical advice, he or
she will give to the taxpayer a copy of the statement of the pertinent facts and the issues
proposed for submission to the nationdioef.

This section 10.01 does not apply to a technical advice memorandum described in
section 10.06 of this revenue procedure.

.02 When notifying the taxpayer that technical advice is being requested, the EP/EO
specialist or appealsfafer will also tell the taxpayer about the right to a conference in the
national ofice if an adverse decision is indicated and will ask the taxpayer whether such a
conference is desired.

.03 If the EP/EO specialist or appealdicér initiates the request for technical advice,
the taxpayer has 10 calendar days after receiving the statement of facts and specific issues
to submit to that specialist orfwier a written statement specifying any disagreement on
the facts and issuesA taxpayer who needs more than 10 calendar days must ,justify
writing, the request for an extension of timehe extension is subject to the approval of
the chief, EP/EO division, or the chief, appeafgef

After receiving the taxpayé&s statement of the areas of disagreement, evéoyt ef
should be made to reach agreement on the facts and the specific points at issue before the
matter is referred to the nationaffioé. If an agreement cannot be reached, the key
district or appeals fite will notify the taxpayer in writing Within 10 calendar days after
receiving the written notice, the taxpayer may submit a statement of the taXpayer
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understanding of the facts and the specific points at isBuxpayer who needs more
than 10 calendar days to prepare the statement of understanding mustijustifting,

the request for an extension of timehe extension is subject to the approval of the chief,
EP/EO division, or the chief, appealdicé. Both the statements of the taxpayer and the
key district or appeals fiée will be forwarded to the nationalfife with the request for
technical advice.

When the key district director or the chief, appedie®fand the taxpayer cannot agree
on the material facts and the request for technical advice does not involve the issue
whether a letter ruling or determination letter should be modified or revoked, the nationa
office, at its discretion, may refuse to provide technical advice. If the natidied of
chooses to issue technical advice, it will base its advice on the facts provided by the ke
district or appeals fite.

If a request for technical advice involves the issue of whether a letter ruling or
determination letter should be modified or revoked, the natiori@eadvill issue the
technical advice.

.04 If the taxpayer initiates the action to request technical advice, and the tagpayer
statement of the facts and issues is not wholly acceptable to the key district or appes
office, the Service will notify the taxpayer in writing of the areas of disagreeniédmd.
taxpayer has 10 calendar days after receiving the written notice to replyAtdaikpayer
who needs more than 10 calendar days must justify in writing the request for an extensic
of time. The extension is subject to the approval of the chief, EP/EO division, or the
chief, appeals dite.

If an agreement cannot be reached, both the statements of the taxpayer and the k
district or appeals @ite will be forwarded to the nationalfafe with the request for
technical advice.When the disagreement involves material facts essential to the
preliminary assessment of the case, the key district director or the chief, apfieals of
may refuse to refer a taxpayer initiated request for technical advice to the nafiiceal of

If the key district director or the chief, appealdiad, submits a case involving a
disagreement of material facts, the nationéitef at its discretion, may refuse to provide
technical advice. If the nationalfice chooses to issue technical advice, it will base its
advice on the facts provided by the key district or appeat=of

.05 When the key district or appealdioé initiates the request for technical advice, the
taxpayer has 10 calendar days after receiving the statement of facts and issues to be s
mitted to the national &€te to provide the deletions statement required und&d§(c) if
public inspection is permitted pursuant t®68L0 (see section 9.05 of this revenue
procedure). In such a case, if the taxpayer does not submit the deletions statement, 1
key district director or the chief, appealsiad, will tell the taxpayer that the statement is
required.

When the taxpayer initiates the request for technical advice and does not submit wit
the request a deletions statement as required ®41@, the key district director or the
chief, appeals dite, will ask the taxpayer to submit the statement. If the key district
director or the chief, appealsfick, does not receive the deletions statement within 10
calendar days after asking the taxpayer for it, the key district director or the chief, appea
office, may decline to submit the request for technical advice.

However if the key district director or the chief, appeal§icsf, decides to request
technical advice, whether initiated by the key district or appefite afr by the taxpayer
in a case in which the taxpayer has not submitted the deletions statement, the natior
office will make those deletions that the Commissioner of Internal Revenue determine
are required by 8110(c).

.06 The provisions of this section (about referring issues upon the taipagquest,
obtaining the taxpay&s statement of the areas of disagreement, telling the taxpayer abou
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the referral of issues, giving the taxpayer a copy of tgagnaents submitted, submitting
proposed deletions, and granting conferences in the natidiad)odo not apply to a
technical advice memorandum described ®i80(g)(5)(A) that involves a matter that is
the subject of or is otherwise closely related to a criminal or civil fraud investigation, or a
jeopardy or termination assessment.

In these cases, a copy of the technical advice memorandum is given to the taxpayer
after all proceedings in the investigations or assessments are complete, but before the
Commissioner mails the notice of intention to disclose the technical advice memorandum
under 86110(f)(1). The taxpayer may then provide the statement of proposed deletions to
the national dfce.

.01 If the EP/EO specialist or appealdicdér concludes that a taxpayirequest for
referral of an issue to the nationaficé for technical advice does not warrant referral, the
EP/EO specialist or appealdioér will tell the taxpayer A taxpayers request for such a
referral will not be denied merely because the natiorieeoprovided legal advice, other
than advice furnished pursuant to this revenue procedure, to the key district or appeals
office on the matter

.02 The taxpayer may appeal the decision of the EP/EO specialist or the apfieals of
not to request technical advicelo do so, the taxpayer must submit to that specialist or
officer, within 10 calendar days after being told of the decision, a written statement of the
facts, law and aguments on the issue and the reasons why the taxpayer believes the
matter should be referred to the nationéiceffor technical adviceA taxpayer who needs
more than 10 calendar days must justify in writing the request for an extension of time.
The extension is subject to the approval of the chief, EP/EO division, or the chief, appeals
office.

.03 The EP/EO specialist or the appealficar submits the taxpayer statement
through proper channels to the chief, EP/EO division, or the chief, appbeds afong
with the EP/EO specialist'or the appeals fider's statement of why the issue should not
be referred to the nationalfice. The chief determines, on the basis of the statements,
whether technical advice will be requested.

If the chief determines that technical advice is not warranted and proposes to deny the
request, the taxpayer is told in writing about the determination. In the letter to the
taxpayey the chief states the reasons for the proposed denial (except in unusual situations
when doing so would be prejudicial to the best interests of the GovernmEim).
taxpayer has 10 calendar days after receiving the letter to notify the chief of agreement or
disagreement with the proposed denial.

.04 The taxpayer may not appeal the decision of the chief, EP/EO division, or the chief,
appeals dfce, not to request technical advice from the nationdeof However if the
taxpayer does not agree with the proposed denial, all data on the issue for which technical
advice has been sought, including the taxpayeritten request and statements, will be
submitted to théssistant Commissioner (Employee Plans and Exemgarizations) or
the National Director oAppeals as appropriate.

The Assistant Commissioner (Employee Plans and Exemgar@zations), through the
Director, Employee Plans Division, or the Direct@&xempt Oganizations Division orif
appropriate, the National Director Appeals will review the proposed denial solely on
the basis of the written record, and no conference will be held with the taxpayer or the
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taxpayets representative The appropriate Director or his or her representative may
consult within the national fite, if necessaryand will notify the key district dite or
appeals dfce within 45 calendar days of receiving all the data regarding the request for
technical advice whether the proposed denial is approved or disappiicvedey district
office or appeals dite will then notify the taxpayer

While the matter is being reviewed, the key distrificefor the appeals fife suspends
action on the issue (except when the delay would prejudice the GovemimesTest).

The provisions of this revenue procedure regarding review of the proposed denial of
request for technical advice continue to be applicable in those situations in which th
authority normally exercised by the key district director or chief, appefide, dias been
delegated to anotherfifal.

.01 Once a request for technical advice has been sent to the naticealooly a key
district director or a chief, appealsfioé, may withdraw a request for technical advice.
He or she may ask to withdraw a request at any time before the responding transmitt
memorandum transmitting the technical advice is signed.

The key district director or the chief, appealficef, as appropriate, must notify the
taxpayer in writing of an intent to withdraw the request for technical advice except (1)
when the period of limitations on assessment is about to expire and the taxpayer h:
declined to sign a consent to extend the period, or (2) when such notification would b
prejudicial to the best interests of the Government.

If the taxpayer does not agree that the request for technical advice should be withdraw
the procedures in sectiodl bf this revenue procedure must be followed.

.02 When a request for technical advice is withdrawn, the natiofieéahay send its
views to the key district director or the chief, appeafc@f when acknowledging the
withdrawal request. In an appeals case, acknowledgment of the withdrawal reque:
should be sent to the appropriate appedisepfthrough the National Director 8ppeals,
C:AP:FS. In appropriate cases, the subject matter may be published as a revenue ruling
as a revenue procedure.

.01 If, after the technical advice request is analyzed, it appears that technical advic
adverse to the taxpayer will be given, and if a conference has been requested, the taxpa
will be informed, by telephone if possible, of the time and place of the conference.

.02 The conference must be held within 21 calendar days after the taxpayer i:
contacted. If conferences are being arranged for more than one request for technic
advice for the same taxpayehey will be scheduled to cause the least inconvenience to
the taxpayer If considered appropriate, the nationaliad will notify the EP/EO
specialist or appeals fader of the scheduled conference and wilfesfthe EP/EO
specialist or appeals fider the opportunity to attend the conferencEhe Assistant
Commissioner (EP/EQ), the National DirectorAqgipeals, the key district directoor the
chief, appeals fite may designate other Service representatives to attend the conferenc
in lieu of, or in addition to, the EP/EO specialist or the appefitepf

.03 An extension of the 21-day period will be granted only if the taxpayer justifies it in
writing, and the branch chief (or his or her delegate) of tfieeofo which the case is
assigned approves it. No extension will be granted without the approval of the branc
chief (or his or her delegate). Except in rare and unusual circumstances, the nation
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office will not agree to an extension of more than 10 working days beyond the end of the
21-day period.

The request for an extension must be submitted before the end of the 21-day period, and
should be submitted didiently before the end of this period to allow the nationétef
to considerand either approve or derifie request before the end of the 21-day period. If
unusual circumstances near the end of the period make a timely written request
impractical, the national fife should be told orally before the end of the period about the
problem and about the forthcoming written request for an extengioa.written request
for an extension must be submitted to the natiorfadeopromptly after the oral request.
The taxpayer will be told promptly (and later in writing) of the approval or denial of the
requested extension.

.04 There is no right to appeal the denial of a request for an extension. If the national
office is not advised of problems with meeting the 21-day period, or if the written request
is not sent promptly after the nationafioé is notified of problems with meeting the 21-
day period, the case will be processed on the basis of the existing record.

.05 A taxpayer is entitled by right to only one conference in the natiofieé afnless
one of the circumstances discussed in section 13.09 of this revenue procedurf kisists.
conference is normally held at the branch level in the appropriate division (Employee
Plans Division or Exempt @anizations Division). It is attended by a person who has
authority to sign the transmittal memorandum discussed in section 15.13 on behalf of the
branch chief.

When more than one branch has taken an adverse position on an issue in the request, or
when the position ultimately adopted by one branch wilé@f another branch’
determination, a representative from each branch with authority to sign for the branch
chief will attend the conference. If more than one subject is discussed at the conference,
the discussion constitutes the conference of right for each subject discussed.

To have a thorough and informed discussion of the issues, the conference usually is
held after the branch has had an opportunity to study the case. Hgotlevaxpayer may
request that the conference of right be held earlier in the consideration of the case than the
Service would ordinarily designate.

The taxpayer has no right to appeal the action of a branch to a Division Director or to
any other Service fitial. But see section 13.09 for situations in which the Service may
offer additional conferences.

.06 Because conference procedures are informal, no tape, stenographic, or other
verbatim recording of a conference may be made by any. party

.07 In the event of a tentative adverse determination, the taxpayer may request in
writing a delay of the conference so that the taxpayer can prepare and submit a brief
requesting relief under 8305(b) (discussed in section 18 of this revenue procedlhe).
branch chief (or his or her delegate) of th&cef to which the case is assigned will
determine whether to grant or deny the request for delaying the conference. If such
request is granted, the Service will schedule a conference on the tentatively adverse
position and the §805(b) relief request within 10 days of receiving the taxpayer
§ 7805(b) request. See section 18.06 of this revenue procedure for the conference
procedures if the 805(b) request is made after the conference on the substantive issues
has been held.

.08 The senior Service representative at the conference ensures that the taxpayer has
full opportunity to present views on all the issues in quesfidre Service representatives
explain the tentative decision on the substantive issues and the reasons for it.

If the taxpayer requests relief under7805(b) (regarding limitation of retroactive
effect), the Service representatives will discuss the tentative recommendation concerning
the request for relief and the reason for the tentative recommendation.
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No commitment will be made as to the conclusion that the Service will finally adopt
regarding the outcome of ther805(b) issue or on any other issue discussed.

.09 The Service will dier the taxpayer an additional conference if, after the conference
of right, an adverse holding is proposed on a new issue or on the same issue but
grounds diferent from those discussed at the first conference.

When a proposed holding is reversed at a higher level with a result less favorable to tt
taxpayey the taxpayer has no right to another conference if the groundgumemts on
which the reversal is based were discussed at the conference of right.

The limitation on the number of conferences to which a taxpayer is entitled does no
prevent the national fi€e from inviting a taxpayer to attend additional conferences,
including conferences with anfafial higher than the branch level, if nationafio¢
personnel think they are necessaB8uch conferences are noteoéd as a matter of course
simply because the branch has reached an adverse decision. In general, conferences \
higher level dficials are ofered only if the Service determines that the case presents
significant issues of tax policy or tax administration and that the consideration of thes
issues would be enhanced by additional conferences with the taxpayer

In accordance with section 13.02 of this revenue procedure, the EP/EO specialist c
appeals dfcer may be dered the opportunity to participate in any additional taxpayer
conference, including a conference with afic@l higher than the branch level. Section
13.02 of this revenue procedure also provides that other Service representatives a
allowed to participate in the conference.

.10 Within 21 calendar days after the conference, the taxpayer must furnish to the
national ofice any additional data, lines of reasoning, precedents, etc., that the taxpaye
proposed and discussed at the conference but did not previously or adequately present
writing. This additional information must be submitted by letter with a penalties of
perjury statement in the form described in section 15.10 of this revenue procedure.

The taxpayer must also send a copy of the additional information to the key distric
director or the chief, appealsfick, for comment. Any comments must be furnished
promptly to the appropriate branch in the nationftef If the key district director or the
chief, appeals dice, does not have any comments, he or she must notify the branch
representative promptly

If the additional information would have a significant impact on the facts in the request
for technical advice, the nationalfice will ask the key district director or the chief,
appeals dfce, for comments on the facts contained in the additional information
submitted. The key district director or the chief, appealBcef will give the additional
information prompt attention.

If the additional information is not received from the taxpayer within 21 calendar days,
the technical advice memorandum will be issued on the basis of the existing record.

An extension of the 21-day period may be granted only if the taxpayer justifies it in
writing, and the Division Director (or his or her delegate) of tlfieeto which the case is
assigned approves the extension. Such extension will not be routinely grarted.
procedures for requesting an extension of the 21-day period and notifying the taxpayer (
the Services decision are the same as those in sections 13.03 and 13.04 of this reven
procedure.

A1 Infrequently taxpayers request that their conference of right be held by telephone.
This request may occufor example, when a taxpayer wants a conference of right but
believes that the issue does not warrant the expense of travelvaskongton, DC. If a
taxpayer makes such a request, the branch chief, or his or her delegate of the branch
which the case is assigned, will decide if it is appropriate in the particular case to hold th
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conference of right by telephone. If the request is approved, the taxpayer will be advised
when to call the Service representatives (not a toll-free call).

In accordance with section 13.02 of this revenue procedure, the EP/EO specialist or
appeals dfcer will be offered the opportunity to participate in the telephone conference.
Section 13.02 of this revenue procedure also provides that other Service representatives
are allowed to participate in the conference.

.01 The taxpayer or the taxpayemrepresentative may obtain information on the status
of the request for technical advice by contacting the key district or appéaks thiat
requested the technical advice. See section 15.08 of this revenue procedure concerning
the time for discussing the tentative conclusion with the taxfmyepresentative. See
section 16.02 of this revenue procedure regarding discussions of the contents of the
technical advice memorandum with the taxpayer or the taxgagresentative.

.02 The branch representative or the branch chief to whom the technical advice request
is assigned will give status updates on the request once a month to the key district director
or chief appeals &ite. In addition, a key district director or chief, appeafzef may get
current information on the status of the request for technical advice by calling the person
whose name and telephone number are shown on the acknowledgement of receipt of the
request for technical advice.

See section 15.09 of this revenue procedure about discussing the final conclusions with
the key district or appealsfmfe. Furtherthe key district director or the chief, appeals
office will be notified at the time the technical advice memorandum is mailed.

.01 The authority to issue technical advice on issues under the jurisdiction of the
Assistant Commissioner (Employee Plans and Exemgai@zations) has lgely been
delegated to the Chiefs, Employee Pldieshnical Branches; Chiefs, Employee Plans
Projects Branches; Chiefs, Employee Plawctsuarial Branches; and Chiefs, Exempt
OrganizationsTechnical Branches.

.02 A request for technical advice generally is given priority and processed
expeditiously As soon as the request for technical advice is assigned, the technical
employee analyzes the file to see whether it meets all of the requirements of sections 7
through 9 of this revenue procedure.

However if the request does not comply with the requirements of section 9.05 of this
revenue procedure relating to the deletions statement, the Service will follow the
procedure in the last paragraph of section 10.05 of this revenue procedure.

.03 Usually, within 21 calendar days after the branch receives the request for technical
advice, a representative of the branch telephones the key district or appiealgcof
discuss the procedural and substantive issues in the request that come within the branch’
jurisdiction.

.04 If the technical advice request concerns matters within the jurisdiction of more than
one branch or éite, a representative of the branch that received the original technical
advice request generally informs the key district or appeht® afithin 21 calendar days
of receiving the request that—
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(1) the matters within the jurisdiction of another branch ficehave been referred to
the other branch or fiée for consideration, and

(2) a representative of the other branch dicefwill contact the key district or appeals
office about the referral of the technical advice request within 21 calendar days afte
receiving it in accordance with section 15.03 above.

.05 The branch representative will inform the key district or appeéitedhat the case
is being returned if substantial additional information is required to resolve an issue
Cases should be returned for additional information when significant unresolved factua
variances exist between the statement of facts submitted by the key district or appea
office and the taxpayerThey should also be returned if major procedural problems
cannot be resolved by telephone.

If only minor procedural deficiencies exist, the branch will request the additional
information in the most expeditious manner without returning the case.

.06 If all necessary information has been provided, the branch representative discuss
with the key district or appealsfizie his or her tentative conclusion.

.07 If a tentative conclusion has not been reached because of the complexity of th
issue, the branch representative informs the key district or appBedsaffthe estimated
date the tentative conclusion will be made.

.08 Because the branch representativehtative conclusion may change during the
preparation and review of the technical advice memorandum, the tentative conclusio
should not be considered finalherefore, neither the branch representative nor the key
district or appeals fite should advise the taxpayer or the taxpaympresentative of the
tentative conclusion before the scheduling of the adverse conference.

.09 In all cases, the branch representative should inform the EP/EO specialist o
appeals dfcer of the national dice’s final conclusions.The EP/EO specialist or the
appeals dfcer should be déred the opportunity to discuss the issues and the national
office’s final conclusions before the technical advice memorandum is issued.

.10 If, following the initial contact referenced in section 15.03 of this revenue
procedure, it is determined, after discussion with the appropriate branch chief or reviewe
that additional information is needed, a branch representative will obtain the additiona
information from the taxpaygthe key district directoior the chief, appealsfafe, in the
most expeditious manner possiblé&ny additional information requested from the
taxpayer by the national fafe must be submitted by letter with a penalties of perjury
statement within 21 calendar days after the request for information is made.

Additional information submitted to the nationafiocé must be accompanied by the
following declaration: “Under penalties of perjury, | declare that | have examined
this information, including accompanying documents, and, to the best of my
knowledge and belief, the information contains all the glevant facts elating to the
request, forthe information and such facts ae true, correct, and complete.” This
declaration must be signed and dated by the taxpagethe taxpayés representativeA
stamped signature is not permitted.

A written request for an extension of time to submit additional information must be
received by the national fafe within the 21 day period, giving compelling facts and
circumstances to justify the proposed extensidhe branch chief (or his or her delegate)
of the ofice to which the case is assigned will determine whether to grant or deny the
request for an extension of the 21-day period. No extension will be granted without the
approval of the appropriate branch chief (or his or her delegate). Except in rare an
unusual circumstances, the nationdicef will not agree to an extension of more than 10
working days beyond the end of the 21-day peridlere is no right to appeal the denial
of a request for an extension.
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If the national dice does not receive the additional information within 21 calendar
days, plus any extensions granted by the appropriate branch chief (or his or her delegate),
the national dfce will process the technical advice memorandum based on the existing
record.

.11 Whether or not requested by the Service, any additional information submitted by
the taxpayer should be sent to the nationfit@f Generallythe taxpayer needs only to
submit one copy of the additional information to the nationéicef Howevey in
appropriate cases, the nationdlad may request additional copies of the information.

Also, the taxpayer must send a copy to either the key district director or the chief,
appeals dice, for comment. Any comments must be furnished promptly to the
appropriate branch in the nationaficé. If the key district director or the chief, appeals
office, does not have any comments, he or she must notify the branch representative
promptly.

.12 Generallybefore replying to the request for technical advice, the natiofie¢ of
informs the taxpayer orally or in writing of the material likely to appear in the technical
advice memorandum that the taxpayer proposed be deleted but that the Service has
determined should not be deleted.

If so informed, the taxpayer may submit within 10 calendar days any further
information or other guments supporting the taxpajeproposed deletions.

The Service will attempt to resolve all disagreements about proposed deletions before
the national dfce replies to the request for technical advice. Howethertaxpayer does
not have the right to a conference to resolve any disagreements about material to be
deleted from the text of the technical advice memorandlinese matters, howevenay
be considered at any conference otherwise scheduled for the request.

.13 The national dfce’s reply to a technical advice request is in two parts. Each part
identifies the taxpayer by name, address, identification nungretr year or years
involved.

The first part of the reply is a transmittal memorandum. In unusual cases, it is a way of
giving the key district or appealsfice administrative or other information that under the
nondisclosure statutes or for other reasons may not be discussed with the taxpayer

The second part is the technical advice memorandum, which contains—
(1) a statement of the issues;
(2) a statement of the facts pertinent to the issues;

(3) a statement of the pertinent |aax treaties, regulations, revenue rulings, and other
precedents published in the Internal Revenue Bulletin, and court decisions;

(4) a discussion of the rationale underlying the conclusions reached by the national
office; and

(5) the conclusions of the nationafiog.

The conclusions give direct answers, whenever possible, to the specific issues raised by
the key district or appealsfie. Howeverthe national dice is not bound by the precise
statement of the issues as submitted by the taxpayer or by the key district or affipeals of
and may reframe the issues to be answered in the technical advice memorarmum.
discussion of the issues will be in Baent detail so that the key district or appeals
officials will understand the reasoning underlying the conclusion.
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Accompanying a technical advice memorandum subject@l8, is a notice under
§ 6110(f)(1) of intention to disclose the technical advice memorandum (including a copy
of the version proposed to be open to public inspection and notations of third part
communications under&110(d)).

.14 Replies to requests for technical advice are addressed to the key district director «
the chief, appeals fi€e. Replies to requests from appeals should be routed to the
appropriate appealsfafe through the National Director 8ppeals, C:AP:FS.

.01 The key district director or the chief, appealficef must process the taxpayger
case on the basis of the conclusions in the technical advice memorandum unless—

(1) the key district director or the chief, appealicef decides that the conclusions
reached by the nationalfiie in a technical advice memorandum should be reconsidered,
or

(2) the chief, appeals fafe, in the case of technical advice unfavorable to the taxpayer
decides to settle the issue in the usual manner under existing authority

Subject to a request for reconsideration of the conclusions in a technical advice
memorandum, the key district director must follow the conclusions in a technical advice
memorandum as to all issues and the chief, appdale,ahust follow the conclusions in
a technical advice memorandum on issues of ajamizations/plans status or
qualification. Thus, if the technical advice memorandum received by a key district
director concerns an ganizations/plans status or qualification, theganization/plan has
no appeal to the appealdioé on those specific issues.

.02 The national dfice will not discuss the contents of the technical advice
memorandum with the taxpayer or the taxp&yeepresentative until the taxpayer has
been given a copy by the key district or appedisef

.03 The key district director or the chief, appeal$iad, only after adopting the
technical advice, gives the taxpayer (1) a copy of the technical advice memorandur
described in section 15.13, and (2) the notice und&18(f)(1) of intention to disclose
the technical advice memorandum (including a copy of the version proposed to be open
public inspection and notations of third party communications un@&t®d)).

This requirement does not apply to a technical advice memorandum involving &
criminal or civil fraud investigation, or a jeopardy or termination assessment, as describe
in section 10.06 of this revenue procedure, or documents to wikitb4(document open
to public inspection) applies as described in section 9.03.

.04 After receiving the notice under@l10(f)(1) of intention to disclose the technical
advice memorandum, the taxpayer may protest the disclosure of certain information in i
The taxpayer must submit a written statement within 20 calendar days identifying thos
deletions not made by the Service that the taxpayer believes should have beefitmade.
taxpayer must also submit a copy of the version of the technical advice memorandur
proposed to be open to public inspection with brackets around deletions proposed by tt
taxpayer that have not been made by the natiofiaéof

Generally the national dfce considers only the deletion of material that the taxpayer
has proposed be deleted or other deletions as required unded(8)ddefore the national
office reply is sent to the key district director or the chief, appediceof Within 20
calendar days after it receives the taxpaysrsponse to the notice undes180(f)(1), the
national ofice must mail the taxpayer its final administrative conclusion about the
deletions to be made.



When no copy is given
to the taxpayer

SECTION 17. WHAT IS
THE EFFECT OF
TECHNICAL ADVICE?

Applies only to the taxpayer
for whom technical advice
was requested

Usually applies etroactively

Generally applied retroactively
to modify or revoke prior
technical advice

Applies to continuing action
or series of actions until
specifically withdrawn,
modified, or revoked

Applies to continuing action
or series of actions until
material facts change

Does not apply etroactively
under certain conditions

.05 If the national dice tells the key district director or the chief, appealcefthat a
copy of the technical advice memorandum should not be given to the taxpayer and the
taxpayer requests a cqopfie key district director or the chief, appealcef will tell the
taxpayer that no copy will be given.

.01 A taxpayer may not rely on a technical advice memorandum issued by the Service
for another taxpayer

.02 Except when stated otherwise, a holding in a technical advice memorandum is
applied retroactivelyunless theAssistant Commissioner (Employee Plans and Exempt
Organizations) exercises discretionary authority undéB@s(b) to limit the retroactive
effect of the holding. Section 17.06 below lists the criteria necessary for granting
§ 7805(b) relief, and section 18 of this revenue procedure describeseittené®7805(b)
relief.

.03 A holding that modifies or revokes a holding in a prior technical advice memo-
randum is applied retroactivelwith one exception. If the new holding is less favorable
to the taxpayer than the earlier one, it generally is not applied to the period when the
taxpayer relied on the prior holding in situations involving continuing transactions.

.04 If a technical advice memorandum relates to a continuing action or a series of
actions, ordinarily it is applied until specifically withdrawn or until the conclusion is
modified or revoked by enactment of legislation, ratification of a tax traatgcision of
the United States Supreme Court, or the issuance of regulations (temporary or final), a
revenue ruling, or other statement published in the Internal Revenue Bulletin. Publication
of a notice of proposed rulemaking does nétafthe application of a technical advice
memorandum.

.05 A taxpayer is not protected against retroactive modification or revocation of a
technical advice memorandum involving a continuing action or a series of actions
occurring after the material facts on which the technical advice memorandum is based
have changed.

.06 Generallya technical advice memorandum that modifies or revokes a letter ruling
or another technical advice memorandum or a determination letter is not applied
retroactively either to the taxpayer to whom or for whom the letter ruling or technical
advice memorandum or determination letter was originally issued, or to a taxpayer whose
tax liability was directly involved in such letter ruling or technical advice memorandum or
determination letter if—

(1) there has been no misstatement or omission of material facts;

(2) the facts at the time of the transaction are not materiafigreift from the facts on
which the letter ruling or technical advice memorandum or determination letter was based;

(3) there has been no change in the applicable law;

(4) in the case of a letter ruling, it was originally issued on a prospective or proposed
transaction; and

(5) the taxpayer directly involved in the letter ruling or technical advice memorandum
or determination letter acted in good faith in relying on the letter ruling or technical advice
memorandum or determination lettemd the retroactive modification or revocation
would be to the taxpayer detriment. For example, the tax liability of each employee
covered by a letter ruling or technical advice memorandum or determination letter relating



SECTION 18. HOW MAY
RETROACTIVE EFFECTE
LIMITED?

Commissionerhas
discretionary authority
under §7805(b)

Taxpayermay request
Commissionerto exercise
authority

Form of request to limit
retroactivity—before
an examination

Form of request to limit
retroactivity—during
course of an examination

to a pension plan of an employer is directly involved in the letter ruling or technical
memorandum or determination letteHowevey the tax liability of members of an
industry is not directly involved in a letter ruling or technical advice memorandum or
determination letter issued to one of the members, and the holding in a modification o
revocation of a letter ruling or technical advice memorandum or determination letter tc
one member of an industry may be retroactively applied to other members of the industr
By the same reasoning, a tax practitioner may not obtain the nonretroactive application 1
one client of a modification or revocation of a letter ruling or technical advice
memorandum or determination letter previously issued to another client.

When a letter ruling or determination letter to a taxpayer or a technical advice
memorandum involving a taxpayer is modified or revoked with retroactieetethe
notice to the taxpaygeexcept in fraud cases, sets forth the grounds on which the
modification or revocation is being made and the reason why the modification ol
revocation is being applied retroactively

In order for a technical advice memorandum that modifies or revokes a letter ruling ol
another technical advice memorandum or a determination letter not to be applie
retroactively either to the taxpayer to whom or for whom the letter ruling, technical advice
memorandum or determination letter was originally issued, or to a taxpayer whose ta
liability was directly involved in such letter ruling, technical advice memorandum or
determination lettersuch taxpayer generally must request relief undéd8@b(b) in the
manner described in section 18 below

.01 Under §7805(b) the Commissioner or the Commissiosatelegate has the
discretion to prescribe the extent, if attyywhich a technical advice memorandum will be
applied without retroactive fefct.

.02 A taxpayer who has received a technical advice memorandum or for whom &
technical advice request is pending may request thafslsestant Commissioner
(Employee Plans and Exemptdanizations), the Commissionerdelegate, exercise the
discretionary authority under@05(b) to limit the retroactive fetct of any holding stated
in the technical advice memorandum or to limit the retroactifectedf any subsequent
modification or revocation of the technical advice memorandum.

.03 When a technical advice memorandum that concerns a continuing transaction i
modified or revoked hyfor example, a subsequent revenue ruling or final regulations, a
request to limit the retroactivefe€t of the modification or revocation of the technical
advice memorandum must be made in the form of a request for a letter ruling if submitte
before examination of the return that contains the transaction that is the subject of th
request for the letter rulingSeeRev. Proc. 98-4.

.04 When, during the course of an examination of a taxpayeturn by a key district
director or consideration by the chief, appeaf&ef a taxpayer is informed that the key
district director or the chief, appealsfiok, recommends that a technical advice
memorandum be modified or revoked, a request to limit the retroactive application of the
modification or revocation of the technical advice memorandum must itself be made in th
form of a request for technical advicBeesections 7 through 9 of this revenue procedure
and sections 18.07 and 18.08 below

The taxpayer must also submit a statement that the request is being made pursuant
§ 7805(b). This statement must also indicate the relief requested and give the reasons at
arguments in support of the relief requested. It must also be accompanied by an
documents bearing on the requeBhe explanation should discuss the five items listed in
section 17.06 of this revenue procedure as they relate to the tagpsfeation.



Form of request to limit
retroactivity—technical advice
that does not modify orrevoke
prior memorandum

Taxpayer's right to a confeence

Exhaustion of administrative
remedies—employee plans
determination letter requests

Exhaustion of administrative
remedies—exempt
organization matters

SECTION 19. WHAT IS THE
EFFECT OF THIS REVENUE
PROCEDURE ON OTHER
DOCUMENTS?

SECTION 20.
EFFECTIVE DATE

SECTION 21. FAPERWORK
REDUCTION ACT

The taxpayes request, including the statement that the request is being made pursuant
to § 7805(b), must be forwarded by the key district director or the chief, appéeés tf
the national dfce for consideration.

.05 A request to limit the retroactivefett of a holding in a technical advice memo-
randum that does not modify or revoke a technical advice memorandum may be made as
part of that technical advice request, either initjadly at any time before the technical
advice memorandum is issued by the nationfitef In such a case, the taxpayer must
also submit a statement in support of the application%d®&(b), as described in section
18.04 above.

.06 When a request for technical advice concerns only the application8&fgb), the
taxpayer has the right to a conference in the natiorfateofn accordance with the
provisions of section 13 of this revenue procedure.

If the request for application of B05(b) is included in the request for technical advice
on the substantive issues or is made before the conference of right on the substantive
issues, the 805(b) issues will be discussed at the taxpayare conference of right.

If the request for the application of 05(b) is made as part of a pending technical
advice request after a conference has been held on the substantive issues, and the Service
determines that there is justification for having delayed the request, then the taxpayer will
have the right to one conference of right concerning the applicatio@&3Xb), with the
conference limited to discussion of this issue.

.07 Where the applicant has requested the key district director to seek technical advice
on the applicability of §805(b) relief to a qualification issue unde4@L(a) pursuant to a
determination letter request, the applicauaiiministrative remedies will not be considered
exhausted until the nationalfick has a reasonable time to act on the request for technical
advice. Beesection 20 of Rewroc. 98-6.)

.08 Where technical advice has been requested pursuant to an exgarprzations
request for &805(b) relief from the retroactive application of an adverse determination
within the meaning of §428(a)(1), the exempt ganizations administrative remedies
will not be considered exhausted, within the meaning 84233(b)(2), until the national
office has a reasonable time to act on the request for technical advice.

Rev Proc. 97-5 is superseded.

This revenue procedure idaftive January 5, 1998.

The collections of information contained in this revenue procedure have been reviewed
and approved by the @fe of Management and Budget in accordance with the Paperwork
ReductiorAct (44 U.S.C. 8507) under control number 1545-1520.

An agency may not conduct or sponsamd a person is not required to respond to, a
collection of information unless the collection of information displays a valid control
number

The collections of information in this revenue procedure are in sections 6.03, 9.01, 9.02,
10.03, 10.04, 10.05,1102, 1.03, 12.01, 13.03, 13.10, 15.10, 15.12, 16.04, 18.03, 18.04,
and 18.05. This information is required to evaluate and process the request for a
technical advice memorandum. In addition, this information will be used to help the
Service delete certain information from the text of the technical advice memorandum
before it is made available for public inspection, as required byt &he collections of
information are required to obtain a technical advice memorandihe likely
respondents are businesses or othepffofit institutions and not-feprofit institutions.



DRAFTING INFORMA TION

The estimated total annual reporting and/or recordkeeping burden is 1,650 hours.

The estimated annual burden per respondent/recordkeeper varies from 4 hours to
hours, depending on individual circumstances, with an estimated average of 16.5 hour
The estimated number of respondents and/or recordkeepers is 100.

The estimated annual frequency of responses is one request per applicant.

Books or records relating to a collection of information must be retained as long as thei
contents may become material in the administration of any internal revenue law
Generally tax returns and tax return information are confidential, as require& b3

The principal authors of this revenue procedure are Michael Rubin of the Employee
Plans Division and David Flavin of the Exemptg@nizations Division. For further
information regarding how this revenue procedure applies to employee plans matter:
please contact the Employee Plans DivisdakXpayer assistance telephone service or Mr
Rubin between the hours of 1:30 and 3:30 p.m. Eastern time, Monday tArbuggtay
on (202) 622-6074/6075 or (202) 622-6214, respectivétpr exempt @anizations
matters, please contact M¥lavin at (202) 622-7922.These telephone numbers are not
toll-free.



If the entity is in:

Connecticut, Maine,

Massachusetts, Michigan,

New Hampshire, New JersayewYork,
Ohio, Pennsylvania, Rhode Islangsrmont

Alabama, Delaware, District of Columbia,
Florida, Geogia, Indiana, Kentucky

Louisiana, Maryland, Mississippi, North Carolina,
South CarolinaTennessee/irginia, WestVirginia,
any U.S. possession or foreign country

Arkansas, lllinois, lowa, Kansas, Minnesota,
Missouri, Nebraska, North Dakota, Oklahoma,
South DakotaJexas,Wisconsin

Alaska,Arizona, California, Colorado, Hawaii,
Idaho, Montana, Nevada, New Mexico, Oregon,
Utah,Washington\Wyoming

Appendix A
The key district office that has audit jurisdiction is:

Internal Revenue Service
Northeast Key District Gite
Chief, EP/EO Division
G.PO. Box 029162
Brooklyn, NY 11201

Internal Revenue Service
Southeast Key District @€e
Chief, EP/EO Division

PO. Box 13163

Baltimore, MD 21203

Internal Revenue Service
Midstates Key District Gice
Chief, EP/EO Division

Mail Code 4950 DAL

1100 Commerce Street
Dallas, TX 75242

Internal Revenue Service
Western Key District Gice
Chief, EP/EO Division

P.O. Box 2350

LosAngeles, CA90053-2350
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