
 

Notice of Proposed Rulemaking

Abatement of Interest 

REG–209276–87
AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing.

SUMMARY:  This document contains
proposed regulations relating to the abate-
ment of interest attributable to unreason-
able errors or delays by an officer or em-
ployee of the IRS in performing a

ministerial or managerial act.  The pro-
posed regulations reflect changes to the
law made by the Tax Reform Act of 1986
and the Taxpayer Bill of Rights 2.  The
proposed regulations affect both taxpay-
ers requesting abatement of certain inter-
est and IRS personnel responsible for ad-
ministering the abatement provisions.

DATES:  Written comments and requests
for a hearing must be received by April 8,
1998.

ADDRESSES:  Send submissions to:
CC:DOM:CORP:R (REG–209276–87),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Submissions may be
hand delivered between the hours of 8
a.m. and 5 p.m. to:  CC:DOM:CORP:R
(REG–209276–87), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC.  Alterna-
tively, taxpayers may submit comments
electronically via the INTERNET by se-
lecting the “Tax Regs” option on the IRS
Home Page, or by submitting comments
directly to the IRS Internet site at
http://www.irs.ustreas.gov/prod/tax–regs/
comments.html.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations,
David Auclair, (202) 622-4910 (not a toll-
free number).  Concerning submissions,
Michael Slaughter, (202) 622-7190 (not a
toll-free number).   

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Procedure and Admin-
istration Regulations (26 CFR Part 301)
relating to the abatement of interest attrib-
utable to unreasonable errors or delays by
an officer or employee of the IRS under
section 6404(e)(1) of the Internal Rev-
enue Code.  Section 6404(e)(1) was en-
acted by section 1563(a) of the Tax Re-
form Act of 1986 (Public Law 99–514,
100 Stat. 2762 (1986)) (1986 Act) and
amended by section 301 of the Taxpayer
Bill of Rights 2 (Public Law 104–168,
110 Stat. 1452 (1996)) (TBOR2).

As enacted by the 1986 Act, section
6404(e)(l) provided that the IRS may
abate interest attributable to any error or
delay by an officer or employee of the

IRS (acting in an official capacity) in per-
forming a ministerial act.  The legislative
history accompanying the Act provided,

The committee intends that the term ‘ministe-
rial act’ be limited to nondiscretionary acts
where all of the preliminary prerequisites,
such as conferencing and review by supervi-
sors, have taken place.  Thus, a ministerial act
is a procedural action, not a decision in a sub-
stantive area of tax law.  

H.R. Rep. No. 426, 99th Cong., 1st Sess.
845 (1985); S. Rep. No. 313, 99th Cong.,
2d Sess. 209 (1986).  

Further, Congress did not intend that
the abatement of interest provision “be
used routinely to avoid payment of inter-
est.”  H.R. Rep. No. 426, 99th Cong., 1st
Sess. 844 (1985); S. Rep. No. 313, 99th
Cong., 2d Sess. 208 (1986).  Rather, Con-
gress intended abatement of interest to be
used in instances “where failure to abate
interest would be widely perceived as
grossly unfair.”  Id.  

On August 13, 1987, the IRS published
temporary regulations (T.D. 8150) in the
Federal Register (52 F.R. 30162) relating
to the definition of ministerial act for pur-
poses of abatement of interest.  A notice of
proposed rulemaking (LR–34–87) cross-
referencing the temporary regulations was
also published in the Federal Register for
the same day (52 F.R. 30177).   No public
hearing regarding these regulations was
requested or held.  In this document, the
IRS is reproposing a modified version of
the earlier notice of proposed rulemaking
to incorporate changes made by TBOR2.
Therefore, the earlier notice of proposed
rulemaking is withdrawn. 

The temporary regulations define min-
isterial act to mean a procedural or me-
chanical act that does not involve the ex-
ercise of judgment or discretion, and that
occurs during the processing of a tax-
payer’s case after all prerequisites to the
act, such as conferences and review by
supervisors, have taken place.  A decision
concerning the proper application of fed-
eral tax law (or other federal or state law)
is not a ministerial act.  The temporary
regulations also provide five examples to
illustrate the definition of ministerial act.  

In TBOR2, Congress amended section
6404(e)(1) to permit the IRS to abate in-
terest attributable to any unreasonable
error or delay by an officer or employee
of the IRS (acting in an official capacity)
in performing a managerial act as well as
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a ministerial act.  Thus, as a result of
TBOR2, the IRS has the authority to
abate interest in more situations than
under prior law.  

Pursuant to the legislative history ac-
companying TBOR2, a managerial act is
a loss of records or a personnel manage-
ment decision such as the decision to ap-
prove a personnel transfer, extended
leave, or extended training.  See H.R.
Rep. No. 506, 104th Cong., 2d Sess. 27
(1996).  TBOR2 distinguished a manager-
ial act from a general administrative deci-
sion, such as a decision on how to orga-
nize the processing of tax returns or a
decision regarding the implementation of
an improved computer system.  Id.  A
general administrative decision is a deci-
sion that impacts tax administration.  The
amendments to section 6404(e)(1) are ef-
fective for interest accruing with respect
to deficiencies or payments for taxable
years beginning after July 30, 1996.

TBOR2 also added section 6404(g).
Section 6404(g) grants the Tax Court ju-
risdiction to determine whether the IRS’s
failure to abate interest for an eligible tax-
payer is an abuse of discretion.  Tax Court
review is available for requests for abate-
ment of interest that are made after July
30, 1996, or that have not been denied
prior to July 31, 1996.  See Banat v. Com-
missioner,109 T.C. 92 (1997); White v.
Commissioner,109 T.C. 96 (1997).

Explanation of Provisions

TBOR2 expanded the scope of abate-
ment relief under section 6404(e)(1).
Consistent with congressional intent, the
proposed regulations permit abatement of
interest in more situations than under
prior law.  Nothing in the proposed regu-
lations is intended to limit the extent to
which the IRS could abate interest before
the effective date of TBOR2.

The proposed regulations define man-
agerial act and incorporate other changes
made by TBOR2.  TBOR2 did not alter
the definition of ministerial act under
prior law.  Accordingly, the proposed reg-
ulations retain the definition of ministerial
act in the temporary regulations.

Managerial act is defined as an admin-
istrative act that occurs during the pro-
cessing of a taxpayer’s case involving the
temporary or permanent loss of records or
the exercise of judgment or discretion re-

lating to management of personnel.  A de-
cision concerning the proper application
of federal tax law (or other federal or state
law) is not a managerial act.  Further, in-
terest attributable to a general administra-
tive decision, such as the IRS’s decision
on how to organize the processing of tax
returns or its delay in implementing an
improved computer system, cannot be
abated under section 6404(e)(1).    

In addition, the proposed regulations
provide examples to illustrate the defini-
tions of ministerial act and managerial
act.  Examples 1, 2, 3, 7, and 8 of the pro-
posed regulations are substantially similar
to Examples 1 through 5 of the temporary
regulations.  However, in Example 3 of
the proposed regulations (Example 4 of
the temporary regulations), a decision to
approve extended training is a managerial
act, and in Example 8 of the proposed
regulations (Example 5 of the temporary
regulations) the type of work priority is
specified.  

The provisions of the regulations relat-
ing to a ministerial act apply to interest
accruing with respect to deficiencies or
payments of any tax described in section
6212(a) for taxable years beginning after
December 31, 1978, for which the applic-
able statute of limitations has not expired.
The provisions of the regulations relating
to a managerial act are proposed to apply
to interest accruing with respect to defi-
ciencies or payments of any tax described
in section 6212(a) for taxable years begin-
ning after July 30, 1996.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in  Exec-
utive Order 12866.  Therefore, a regula-
tory assessment is not required.  It also
has been determined that section 553(b)
of the Administrative Procedure Act (5
U.S.C. Chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of information
on small entities, the Regulatory Flexibil-
ity Act (5 U.S.C. Chapter 6) does not
apply.  Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of pro-
posed rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written com-
ments (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS.  All com-
ments will be available for public inspec-
tion and copying.  A public hearing may
be scheduled if requested in writing by
any person that timely submits written
comments.  If a public hearing is sched-
uled, notice of the date, time, and place of
the hearing will be published in the Fed-
eral Register.

Drafting Information

The principal author of these regulations
is David B. Auclair.  However, other per-
sonnel from the IRS and Treasury Depart-
ment participated in their development. 

*  *  *  *  *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 301 is pro-
posed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1.  The authority citation for
part 301 continues to read in part as fol-
lows:

Authority:  26 U.S.C. 7805 * * *
Par. 2.  Section 301.6404–2 is added to

read as follows:

§301.6404–2  Abatement of interest.

(a) In general. (1) Section 6404(e)(1)
provides that the Commissioner may (in
the Commissioner’s discretion) abate the
assessment of all or any part of interest on
any—

(i) Deficiency (as defined in section
6211(a), relating to income, estate, gift,
generation-skipping, and certain excise
taxes) attributable in whole or in part to
any unreasonable error or delay by an of-
ficer or employee of the Internal Revenue
Service (IRS) (acting in an official capac-
ity) in performing a ministerial or man-
agerial act; or

(ii) Payment of any tax described in
section 6212(a) (relating to income, es-
tate, gift, generation-skipping, and certain
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excise taxes) to the extent that any error
or delay in payment is attributable to an
officer or employee of the IRS (acting in
an official capacity) being unreasonably
erroneous or dilatory in performing a
ministerial or managerial act.  

(2) An error or delay in performing a
ministerial or managerial act will be taken
into account only if no significant aspect
of the error or delay is attributable to the
taxpayer involved or to a person related to
the taxpayer within the meaning of sec-
tion 267(b) or section 707(b)(1).  More-
over, an error or delay in performing a
ministerial or managerial act will be taken
into account only if it occurs after the IRS
has contacted the taxpayer in writing with
respect to the deficiency or payment.  For
purposes of this paragraph (a)(2), no sig-
nificant aspect of the error or delay is at-
tributable to the taxpayer merely because
the taxpayer consents to extend the period
of limitations.  

(b) Definitions. (1) Managerial act
means an administrative act that occurs
during the processing of a taxpayer’s case
involving the temporary or permanent
loss of records or the exercise of judg-
ment or discretion relating to manage-
ment of personnel.  A decision concerning
the proper application of federal tax law
(or other federal or state law) is not a
managerial act.  Further, interest attribut-
able to a general administrative decision,
such as the IRS’s decision on how to or-
ganize the processing of tax returns or the
IRS’s decision on the implementation
schedule for an improved computer sys-
tem, cannot be abated under paragraph (a)
of this section.

(2) Ministerial act means a procedural
or mechanical act that does not involve
the exercise of judgment or discretion,
and that occurs during the processing of a
taxpayer’s case after all prerequisites to
the act, such as conferences and review
by supervisors, have taken place.  A deci-
sion concerning the proper application of
federal tax law (or other federal or state
law) is not a ministerial act.

(c) Examples.The following examples
illustrate the provisions of paragraphs
(b)(1) and (b)(2) of this section.  For the
purposes of the examples, no significant
aspect of any error or delay is attributable
to the taxpayer, and the IRS has contacted
the taxpayer in writing with respect to the
deficiency. 

Example 1.A taxpayer moves from one state to
another before the IRS selects the taxpayer’s income
tax return for examination.  A letter explaining that
the return has been selected for examination is sent
to the taxpayer’s old address and then forwarded to
the new address.  The taxpayer timely responds, ask-
ing that the audit be transferred to the IRS’s district
office that is nearest the new address.  The group
manager approves the request.  After the request for
transfer has been approved, the transfer of the case is
a ministerial act.  The Commissioner may (in the
Commissioner’s discretion) abate interest attribut-
able to any unreasonable delay in transferring the
case.

Example 2. An examination of a taxpayer’s in-
come tax return reveals a deficiency with respect to
which a notice of deficiency will be issued.  The tax-
payer and the IRS identify all agreed and unagreed
issues, the notice is prepared and reviewed (includ-
ing review by District Counsel, if necessary) and
any other relevant prerequisites are completed.  The
issuance of the notice of deficiency is a ministerial
act.  The Commissioner may (in the Commissioner’s
discretion) abate interest attributable to any unrea-
sonable delay in issuing the notice.

Example 3.A revenue agent is sent to a training
course for an extended period of time, and the
agent’s supervisor decides not to reassign the agent’s
cases.  During the training course, no work is done
on the cases assigned to the agent.  The decision to
send the revenue agent to the training course and the
decision not to reassign the agent’s cases are not
ministerial acts; however, both decisions are man-
agerial acts.  The Commissioner may (in the Com-
missioner’s discretion) abate interest attributable to
any unreasonable delay resulting from these deci-
sions.

Example 4. A taxpayer appears for an office
audit and submits all necessary documentation and
information.  The auditor tells the taxpayer that the
taxpayer will receive a copy of the audit report.
However, before the report is prepared, the auditor is
permanently reassigned to another group.  An ex-
tended period of time passes before the auditor’s
cases are reassigned.  The decision to reassign the
auditor and the decision not to reassign the auditor’s
cases are not ministerial acts; however, they are
managerial acts.  The Commissioner may (in the
Commissioner’s discretion) abate interest attribut-
able to any unreasonable delay resulting from these
decisions.

Example 5.A taxpayer is notified that the IRS in-
tends to audit the taxpayer’s income tax return.  The
agent assigned to the case is granted sick leave for
an extended period of time and the taxpayer’s case is
not reassigned.  The decision to grant sick leave and
the decision not to reassign the taxpayer’s case to
another agent are not ministerial acts; however, they
are managerial acts.  The Commissioner may (in the
Commissioner’s discretion) abate interest attribut-
able to any unreasonable delay caused by these deci-
sions.

Example 6. A revenue agent has completed an
examination of the income tax return of a taxpayer.
There are issues that are not agreed upon between
the taxpayer and the IRS.  Before the notice of defi-
ciency is prepared and reviewed, a clerical employee
misplaces the taxpayer’s case file.  The act of mis-
placing the case file is a managerial act.  The Com-
missioner may (in the Commissioner’s  discretion)

abate interest attributable to any unreasonable delay
resulting from the file being misplaced.

Example 7. A taxpayer invests in a tax shelter
and reports a loss from the tax shelter on the tax-
payer’s income tax return.  IRS personnel conduct
an extensive examination of the tax shelter, and the
processing of the taxpayer’s case is delayed because
of that examination.  The decision to delay the pro-
cessing of the taxpayer’s case until the completion
of the examination of the tax shelter is a decision on
how to organize the processing of tax returns.  This
is a general administrative decision.  Consequently,
interest attributable to this decision cannot be abated
under paragraph (a) of this section.

Example 8.A taxpayer claims a loss on the tax-
payer’s income tax return and is notified that the IRS
intends to examine the return.  However, a decision
is made not to commence the examination of the
taxpayer’s return until the processing of another re-
turn, for which the statute of limitations is about to
expire, is completed.  The decision on how to priori-
tize the processing of returns based on the expiration
of the statute of limitations is a general administra-
tive decision.  Consequently, interest attributable to
this decision cannot be abated under paragraph (a)
of this section.

Example 9. During the examination of an in-
come tax return, there is disagreement between the
taxpayer and the revenue agent regarding certain
itemized deductions claimed by the taxpayer on the
return.  To resolve the issue, Examination requests
advice from the Office of Chief Counsel on a sub-
stantive issue of federal tax law.  The decision to re-
quest advice is a decision concerning the proper ap-
plication of federal tax law; it is neither a ministerial
nor a managerial act.  Consequently, interest attrib-
utable to a delay resulting from the decision to re-
quest advice cannot be abated under paragraph (a) of
this section.

Example 10.The facts are the same as in Exam-
ple 9 except  the attorney who is assigned to respond
to the request for advice is granted leave for an ex-
tended period of time.  The case is not reassigned
during the attorney’s absence.  The decision to grant
leave and the decision not to reassign the taxpayer’s
case to another attorney are not ministerial acts;
however, they are managerial acts.  The Commis-
sioner may (in the Commissioner’s discretion) abate
interest attributable to any unreasonable delay
caused by these decisions. 

Example 11. A taxpayer contacts an IRS em-
ployee and requests the amount due to satisfy the
taxpayer’s income tax liability for a particular tax-
able year.  Because the employee fails to access the
most recent data, the employee gives the taxpayer an
incorrect amount due.  As a result, the taxpayer pays
less than the amount required to satisfy the tax lia-
bility.  Accessing the most recent data is a minister-
ial act.  The Commissioner may (in the Commis-
sioner’s discretion) abate interest attributable to any
unreasonable error or delay arising from giving the
taxpayer an incorrect amount due to satisfy the tax-
payer’s income tax liability.

Example 12. A taxpayer contacts an IRS em-
ployee and requests the amount due to satisfy the tax-
payer’s income tax liability for a particular taxable
year.  To determine the current amount due, the em-
ployee must interpret complex provisions of federal
tax law involving net operating loss carrybacks and
foreign tax credits.  Because the employee incor-
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rectly interprets these provisions, the employee gives
the taxpayer an incorrect amount due.  As a result,
the taxpayer pays less than the amount required to
satisfy the tax liability.  Interpreting federal tax law is
neither a ministerial nor a managerial act.  Conse-
quently, interest attributable to an error or delay aris-
ing from giving the taxpayer an incorrect amount due
to satisfy the taxpayer’s income tax liability cannot
be abated under paragraph (a) of this section.

(d) Effective date.The provisions of
this section apply to interest accruing with
respect to deficiencies or payments of any
tax described in section 6212(a) for tax-
able years beginning after July 30, 1996. 

Michael P. Dolan,
Deputy Commissioner of 

Internal Revenue.

(Filed by the Office of the Federal Register on
January 7, 1998, 8:45 a.m., and published in the
issue of the Federal Register for January 8, 1998, 63
F.R. 1086)

Notice of Proposed Rulemaking

Continuation Coverage
Requirements of Group Health
Plans

REG–209485–86

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing.

SUMMARY:  This document contains
proposed regulations that provide guid-
ance under section 4980B of the Internal
Revenue Code on certain changes made
by the Health Insurance Portability and
Accountability Act of 1996, the Omnibus
Budget Reconciliation Act of 1989, and
the Technical and Miscellaneous Revenue
Act of 1988 relating to the continuation
coverage requirements applicable to
group health plans.  The regulations will
generally affect sponsors of and partici-
pants in group health plans, and they pro-
vide plan sponsors and plan administra-
tors with guidance necessary to comply
with the law.

DATES:  Written comments and requests
for a public hearing must be received by
April 7, 1998.

ADDRESSES:  Send Submissions to:
CC:DOM:CORP:R (REG–209485–86),

room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Submissions may be
hand delivered between the hours of 8
a.m. and 5 p.m. to:  CC:DOM:CORP:R
(REG–209485–86), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC. Alterna-
tively, taxpayers may submit comments
electronically via the Internet by selecting
the “Tax Regs” option on the IRS Home
Page, or by submitting comments directly
to the IRS Internet site at http://www.irs.
ustreas.gov/prod/tax_regs/comments.html.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations, Russ
Weinheimer, 202-622-4695; concerning
submissions or requests for a hearing,
LaNita VanDyke, 202-622-7190 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in this notice of proposed rulemak-
ing has been submitted to the Office of
Management and Budget (OMB) for re-
view in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)). Comments on the collection of
information should be sent to the Office
of Management and Budget,Attn:  Desk
Officer for the Department of the Trea-
sury, Office of Information and Regula-
tory Affairs, Washington, DC  20503,
with copies to the Internal Revenue Ser-
vice, Attn:  IRS Reports Clearance Offi-
cer, T:FP, Washington, DC 20224.  Com-
ments on the collection of information
should be received by March 9, 1998.
Comments are specifically requested con-
cerning the following:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection of
information;

How to enhance the quality, utility, and
clarity of the information to be collected;

How to minimize the burden of com-
plying with the proposed collection of in-
formation, including the application of
automated collection techniques or other
forms of information technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of services to provide informa-
tion. 

The collection of information is in pro-
posed §54.4980B–1(a)(1)(iii).  This col-
lection of information is required by
statute.  The likely respondents are indi-
viduals.  Responses to this collection of
information are required in order to obtain
the benefit of an extended period during
which a group health plan must make
COBRA continuation coverage available.

Estimated total annual reporting bur-
den:  440 hours.

The estimated annual burden per re-
spondent: 1 minute.

Estimated number of respondents:
26,400.

Estimated annual frequency of re-
sponses:  on occasion.

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless the col-
lection of information displays a valid
control number.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103. 

Background

The Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA)
amended the Code to add health care con-
tinuation coverage requirements.  These
provisions, now set forth in section
4980B of the Code,1 generally apply to a
group health plan maintained by an em-
ployer with at least 20 employees, and re-
quire such a plan to offer each qualified
beneficiary who would otherwise lose
coverage as a result of a qualifying event
an opportunity to elect, within the applic-
able election period, COBRA continua-
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1The COBRA continuation coverage requirements
were initially set forth under section 162(k) of the
Code, but were moved to section 4980B of the Code
by the Technical and Miscellaneous Revenue Act of
1988 (TAMRA).  TAMRA changed the sanction for
failure to comply with the continuation coverage
requirements of the Code from a disallowance of
certain employer deductions under section 162 (and
denial of the income exclusion under section 106(a)
to certain highly compensated employees of the
employer) to an excise tax under section 4980B.


