ministerial or managerial actThe pro- IRS (acting in anflicial capacity) in per-
posed regulations reflect changes to thflerming a ministerial act The legislative
law made by ta Tax Refom Act of 1986 history accompanying &Act provided,
and tre Taxpayer.Blll of nghts 2 The The committee intends that the term ‘ministe-
proposed regma‘tlongfam both taxpay- rial act be limited to nondiscretionary acts
ers requesting abatement of certain inter- where all of the preliminary prerequisites,
est and IRS personnel responsible for ad- such as conferencing and review by supervi-

ministering the abatement provisions_ sors, have taken plac&hus, a ministerial act
@ is a procedural action, not a decision in a sub-

DATES Written comments and requests stantive area of taxa

flogrgzhearlng must be receiveyl April 8, H.R. Rep. No. 426, 99th Cong., 1st Sess.
’ 845 (1985); S. Rep. No. 313, 99th Cong.,
ADDRESSES: Send submissions to2d Sess. 209 (1986).
CC:DOM:CORP:R (REG-209276-87), Furthe, Congress did not intend that
room 5226, Internal Revenue Servicethe abatement of interest provision “be
POB 7604, Ben Franklin Statiokyash- Used routinely to avoid payment of inter-
ington, DC 20044. Submissions may b&st." H.R. Rep. No. 426, 99th Cong., 1st
hand delivered between the hours of §€ss. 844 (1985); S. Rep. No. 313, 99th
a.m. and 5 p.m. to: CC:DOM:CORP:RCONG., 2d Sess. 208 (1986). Raflton-
(REG-209276-87), Couries Desk, In- dress intended abatement of interest to be
ternal Revenue Servicgl11 Constitution Used in instances “where failure to abate
Avenue, NV, Washington, DC Alterna- interest would be widely perceived as
tively, taxpayers may submit comment§rossly unfai” Id.
electronically via the INTERNE by se- ~ OnAugust 13, 1987, the IRS published
lecting the Tax Regs” option on the IRS temporary regulationsT(D. 8150) in the
Home Page, or by submitting comment§ederal Registe (52 F.R. 30162) relating
directly to the IRS Internet site att0 the definition of ministerial act for pur-
http://www.irs.ustreas.gov/prod/tasegs/ ~ POSes of abatement of intereatnotice of
comments.html. proposed rulemaking (LR—-34-87) cross-
referencing the temporary regulations was
FOR FLRTHER INFORMATION CON- also published in the Federal Register for
TACT: Concerning the regulations,the same day (52R. 30177). No public
David Auclair, (202) 622-4910 (not a toll- hearing regarding these regulations was
free number). Concerning submissiongequested or held. In this document, the
Michael Slaughte (202) 622-7190 (not a IRS is reproposing a modified version of
toll-free number). the earlier notice of proposed rulemaking
_ to incorporate changes madg BBOR?2.
SUPPLEMENARY INFORMATION: Therefore, the earlier notice of proposed
Backgound rulemaking is withdrawn.
The temporary regulations define min-
This document contains proposedsterial act to mean a procedural oe-m
amendments to the Procedurel &dmin-  chanical act that does not involve the ex-
istration Regulations (26 CFR Part 301rcise of judgment or discretion, and that
relating to the abatement of interest attribsccurs during the processing of a tax-

Notice of Proposed Rulemaking

Abatement of Interest utable to unreasonable errors or delays Ipaye’s case after all prerequisites to the
an dficer or employee of the IRS underact, such as conferences and review by
REG-209276-87 section 6404(e)(1) of the Internal Re supervisors, have taken plack decision

enue Code. Section 6404(e)(1) was e concerning the proper application of fed-
acted by section 1563(a) ofetffax Re- eral tax law (or other federal or state law)
form Act of 1986 (Public Law 99-514, is not a ministerial act The temporary

ACTION: Notice of proposed rulemak- 100 Stat. 2762 (1986)) (188ct) and regulations also provide five examples to

AGENCY: Internal Revenue Service
(IRS), Treasuy.

ing. amended by section 301 ofetflaxpayer illustrate the definition of ministerial act.
Bill of Rights 2 (Public Law 104-168, In TBOR2, Congress amended section
SUMMARY: This document contains 110 Stat. 1452 (1996)) (TBOR2). 6404(e)(1) to permit the IRS to abate in-

proposed regulations relating to the abate- As enacted by the 188Act, section terest attributable to any unreasonable
ment of interest attributable to unreasor6404(e)(l) provided that the IRS mayerror or delay by anficer or employee
able errors or delays by affioer or em- abate interest attributable to any error asf the IRS (acting in anfficial capacity)
ployee of the IRS in performing adelay by an fficer or employee of the in performing a managerial act as well as
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a ministerial act. Thus, as a result ofating to management of personnel. A deComments and Requests for a Public

TBORZ2, the IRS has the authority tccision concerning the proper applicatiorHearing

abate interest in more situations thaof federal tax law (or other federal or state )

under prior law. law) is not a managerial act. Further, in- Beforé these proposed regulations are
Pursuant to the legislative history acterest attributable to a general administr2dopted as final regulations, considera-

companying TBOR2, a managerial act iive decision, such as the IRS's decisioHOn Will be given to any written com-

a loss of records or a personnel managen how to organize the processing of ta¥'€Nts (a signed original and eight (8)

ment decision such as the decision to apeturns or its delay in implementing arFOPi€S) or electronic comments that are

prove a personnel transfer, extendednproved computer system, cannot bgubmitted timely to the IRS. All com-

leave, or extended training. See H.Rabated under section 6404(e)(1). ments will be available for public inspec-

Rep. No. 506, 104th Cong., 2d Sess. 27 In addition, the proposed regulationdion @nd copying. A public hearing may

(1996). TBOR?2 distinguished a manageprovide examples to illustrate the defini?€ scheduled if requested in writing by

ial act from a general administrative decitions of ministerial act and manageriaf"y Person that timely submits written

sion, such as a decision on how to orgact. Examples 1, 2, 3, 7, and 8 of the pr&omments. If a public hearing is sched-

nize the processing of tax returns or posed regulations are substantially simild{!€d, notice of the date, time, and place of

decision regarding the implementation ofo Examples 1 through 5 of the temporarj€ hearing will be published in tted-

an improved computer system. Id. Aegulations. However, in Example 3 of'@l Register.

general qdministrative degisjon i§ a decithe proposed regulati.ons (Examplg 4 0I5rafting Information

sion that impacts tax administration. Thehe temporary regulations), a decision to

amendments to section 6404(e)(1) are efpprove extended training is a managerial The principal author of these regulations

fective for interest accruing with respectact, and in Example 8 of the proposed David B. Auclair. However, other per-

to deficiencies or payments for taxableegulations (Example 5 of the temporargonnel from the IRS and Treasury Depart-

years beginning after July 30, 1996. regulations) the type of work priority is ment participated in their development.
TBOR?2 also added section 6404(g)specified.

Section 6404(g) grants the Tax Court ju- The provisions of the regulations relat-

risdiction to determine whether the IRS’dng to a ministerial act apply to interesfProposed Amendments to the Regulations

failure to abate interest for an eligible taxaccruing with respect to deficiencies or ) )

payer is an abuse of discretion. Tax Cougayments of any tax described in section Accordingly, 26 CFR part 301 is pro-

review is available for requests for abates212(a) for taxable years beginning afteP©S€d to be amended as follows:

ment of interest that are made after ngDecember 31, 1.9?8,.for which the applicpART 301—PROCEDURE AND

3Q, 1996, or that have not been denieable statqtg of limitations has'not EXp'r_edADMINISTRATION

prior to July 31, 1996. Sdganatv. Com- The provisions of the regulations relating

missioner,109 T.C. 92 (1997)White v. to a managerial act are proposed to apply Paragraph 1. The authority citation for

* * * * *

Commissioner109 T.C. 96 (1997). to interest accruing with respect to defipart 301 continues to read in part as fol-
) . ciencies or payments of any tax describeldws:
Explanation of Provisions in section 6212(a) for taxable years begin- Authority: 26 U.S.C. 7805 * * *
TBOR2 expanded the scope of abatdling after July 30, 1996. Par. 2. Section 301.6404-2 is added to

ment relief under section 6404(e)(1)gpecial Analyses read as follows:

Consistent with congressional intent, the §301.6404—2 Abatement of interest.
proposed regulations permit abatement of It has been determined that this notice

interest in more situations than undeof proposed rulemaking is not a signifi- (a) In general. (1) Section 6404(e)(1)
prior law. Nothing in the proposed regu-cant regulatory action as defined in Exegrovides that the Commissioner may (in
lations is intended to limit the extent toutive Order 12866. Therefore, a regulathe Commissioner’s discretion) abate the
which the IRS could abate interest befortory assessment is not required. It alsassessment of all or any part of interest on
the effective date of TBORZ2. has been determined that section 553(lany—

The proposed regulations define manef the Administrative Procedure Act (5 (i) Deficiency (as defined in section
agerial act and incorporate other changés$.S.C. Chapter 5) does not apply to thesg211(a), relating to income, estate, gift,
made by TBOR2. TBOR2 did not alterregulations, and because the regulatiomgeneration-skipping, and certain excise
the definition of ministerial act underdo not impose a collection of informationtaxes) attributable in whole or in part to
prior law. Accordingly, the proposed reg-on small entities, the Regulatory Flexibil-any unreasonable error or delay by an of-
ulations retain the definition of ministeriality Act (5 U.S.C. Chapter 6) does nofficer or employee of the Internal Revenue
act in the temporary regulations. apply. Pursuant to section 7805(f) of th&ervice (IRS) (acting in an official capac-

Managerial act is defined as an admininternal Revenue Code, this notice of proty) in performing a ministerial or man-
istrative act that occurs during the proposed rulemaking will be submitted to theagerial act; or
cessing of a taxpayer’s case involving th€hief Counsel for Advocacy of the Small (ii) Payment of any tax described in
temporary or permanent loss of records @usiness Administration for comment orsection 6212(a) (relating to income, es-
the exercise of judgment or discretion reits impact on small business. tate, gift, generation-skipping, and certain
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excise taxes) to the extent that any error Example 1.A taxpayer moves from one state toabate interest attributable to any unreasonable delay
or delay in payment is attributable to arqmother before the I_RS'seIects the taxpayz'er"s inconnesulting from the file being. misplaged.
officer or employee of the IRS (acting in:‘:x return for examination. A letter explalr‘]mg‘that Example 7. A taxpayer invests in a tax shelter
. . . e return has been selected for examination is seamtd reports a loss from the tax shelter on the tax-
an official capacity) being unreasonably, e taxpayer's old address and then forwarded fmyer's income tax return. IRS personnel conduct
erroneous or dilatory in performing athe new address. The taxpayer timely responds, aska extensive examination of the tax shelter, and the
ministerial or managerial act. ing that the audit be transferred to the IRS’s distrigbrocessing of the taxpayer’s case is delayed because
(2) An error or delay in performing aoffice that is nearest the new address. The growgf thgt examination. Thf—:‘ decision tp delay the pro-
ministerial or managerial act will be takerinanager approves the request. After the request foessing of the t_axpayers case untlllthe completlon
. . o ransfer has been approved, the transfer of the casefghe examination of the tax shelter is a decision on
into account only if no significant aspect; ministerial act. The Commissioner may (in théow to organize the processing of tax returns. This
of the error or delay is attributable to thecommissioner’s discretion) abate interest attributis a general administrative decision. Consequently,
taxpayer involved or to a person related table to any unreasonable delay in transferring thiaterest attributable to this decision cannot be abated
the taxpayer within the meaning of secgaSEe- oA on of a o “”CI‘Eer par?ggaiht(a) of ‘hiSIS?C‘iO”-I e t
. . xample 2. An examination of a taxpayer’s in- xample 8.A taxpayer claims a loss on the tax-
tion 267(b) or section 70,7(b)(1)' I\(lore_come tax return reveals a deficiency with respect fpayer’s income tax return and is notified that the IRS
over, an error or delay in performing @yhich a notice of deficiency will be issued. The taxintends to examine the return. However, a decision
ministerial or managerial act will be takerpayer and the IRS identify all agreed and unagreds made not to commence the examination of the
into account only if it occurs after the IRSssues, the notice is prepared and reviewed (inclutexpayer’s return until the processing of another re-
has contacted the taxpayer in writing withng review by District Coqn_sel, if necessary) andurn_, for which the statute of Ii_rr_litations is aboui tg
respect to the deficiency or payment. Foarny other relevant prereqmsn‘e‘s are c_:omple_tgd. TI@(plre, is complgted. The decision on how to priori-

. . 1ssuance of the notice of deficiency is a ministerialize the processing of returns based on the expiration
purposes of this paragraph (a)(2), N0 Siggt The Commissioner may (in the Commissioner'sf the statute of limitations is a general administra-
nificant aspect of the error or delay is atdiscretion) abate interest attributable to any unredive decision. Consequently, interest attributable to
tributable to the taxpayer merely becaus®nable delay in issuing the notice. this decision cannot be abated under paragraph (a)

the taxpayer consents to extend the period Example 3.A revenue agent is sent to a trainingof this section.
of limitations course for an extended period of time, and the Example 9. During the examination of an in-

L . agent’s supervisor decides not to reassign the agentsme tax return, there is disagreement between the

(b) Def|n|t|0n_s.. (1) _Manage”al act cases. During the training course, no work is donaxpayer and the revenue agent regarding certain
means an administrative act that occulsh the cases assigned to the agent. The decisionitemized deductions claimed by the taxpayer on the
during the processing of a taxpayer’s caseend the revenue agent to the training course and tfegurn. To resolve the issue, Examination requests
involving the temporary or permanenpe_cistiori Tot :o rrt]aassign tgetsgdent_’s. cases are rutivige fr_om thef ?f(;ice Iotf Crlmief C_Ifahunzel on a tsub-
: . ministerial acts; however, both decisions are marstantive issue of federal tax law. The decision to re-
loss of records or the exercise of judg-_ ~ ' e , > < :

, . . agerial acts. The Commissioner may (in the Conguest advice is a decision concerning the proper ap-
ment or discretion relatl.n'g to managemissioner's discretion) abate interest attributable tplication of federal tax law; it is neither a ministerial
ment of personnel. A decision concerningny unreasonable delay resulting from these deaior a managerial act. Consequently, interest attrib-
the proper application of federal tax lawsions. utable to a delay resulting from the decision to re-
(OI’ other federal or state Iaw) is not a Example 4. A taxpayer appears for an office quest advice cannot be abated under paragraph (a) of
. . . udit and submits all necessary documentation arthis section.

managerial act. Furth.er_, Ime_reSt attrlt,)u%formation. The auditor tells the taxpayer that the Example 10.The facts are the same as in Exam-
able to a general adm!n_'Strat'Ve decisionaypayer will receive a copy of the audit reportple 9 except the attorney wha is assigned to respond
such as the IRS’s decision on how to omMowever, before the report is prepared, the auditor te the request for advice is granted leave for an ex-
ganize the processing of tax returns or theermanently reassigned to another group. An exended period of time. The case is not reassigned
IRS’s decision on the implementation‘ended period of time passes before the auditortfuring the attorney’s absence. The decision to grant
. cases are reassigned. The decision to reassign teave and the decision not to reassign the taxpayer's
schedule for an improved computer Syséilitor and the decision not to reassign the auditor&ase to another attorney are not ministerial acts;
tem,.canno't be abated under paragraph (&kes are not ministerial acts: however, they atwwever, they are managerial acts. The Commis-
of this section. managerial acts. The Commissioner may (in thsioner may (in the Commissioner’s discretion) abate

(2) Ministerial actmeans a procedural Commissioner’s discretion) abate interest attributinterest attributable to any unreasonable delay
or mechanical act that does not involvéble to any unreasonable delay resulting from thesmused by these decisions.
. . . . _decisions. Example 11.A taxpayer contacts an IRS em-
the exercise of judgment or discretion R . .

. . ' Example 5.Ataxpayer is notified that the IRS in- ployee and requests the amount due to satisfy the
and that occurs during the processing Of @nds to audit the taxpayer’s income tax return. Thxpayer's income tax liability for a particular tax-
taxpayer’s case after all prerequisites tagent assigned to the case is granted sick leave fle year. Because the employee fails to access the
the act, such as conferences and reviesm extended period of time and the taxpayer’s caserisost recent data, the employee gives the taxpayer an
by supervisors have taken place. A deciot reassigned. The decision to grant sick leave aimtorrect amount due. As a result, the taxpayer pays

: ! s e decision not to reassign the taxpayer's case kess than the amount required to satisfy the tax lia-
sion concerning the proper application otfnother agent are not ministerial acts; however, theyjlity. Accessing the most recent data is a minister-
federal tax Iavy (Or qther federal or statg e managerial acts. The Commissioner may (in thal act. The Commissioner may (in the Commis-
Iaw) is not a ministerial act. Commissioner’s discretion) abate interest attributsioner’s discretion) abate interest attributable to any

(o) Examples_The following examples able to any unreasonable delay caused by these daaireasonable error or delay arising from giving the
illustrate the provisions of paragraph§i°”5- taxpayer an incorrect amount due to satisfy the tax-
. . Example 6. A revenue agent has completed arpayer’s income tax liability.
(b)(1) and (b)(2) of this section. For theexamination of the income tax return of a taxpayer. Example 12. A taxpayer contacts an IRS em-

purposes of the examples, no S'gn'f'canﬁhere are issues that are not agreed upon betweglnyee and requests the amount due to satisfy the tax-
aspect of any error or delay is attributablee taxpayer and the IRS. Before the notice of defpayer’s income tax liability for a particular taxable
to the taxpayer, and the IRS has contactea@ncy is prepared and reviewed, a clerical employeeear. To determine the current amount due, the em-
the taxpayer in Writing with respect to thénisplaces the taxpayer’s case file. The act of migloyee must interpret complex provisions of federal
. placing the case file is a managerial act. The Contax law involving net operating loss carrybacks and
deficiency. o : Y . . )
missioner may (in the Commissioner’s discretionjoreign tax credits. Because the employee incor-
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rectly interprets these provisions, the employee give
the taxpayer an incorrect amount due. As a rest
the taxpayer pays less than the amount required
satisfy the tax liability. Interpreting federal tax law is
neither a ministerial nor a managerial act. Cons
quently, interest attributable to an error or delay ari
ing from giving the taxpayer an incorrect amount du
to satisfy the taxpayer’s income tax liability canno
be abated under paragraph (a) of this section.

(d) Effective date.The provisions of
this section apply to interest accruing witl
respect to deficiencies or payments of ar
tax described in section 6212(a) for tax
able years beginning after July 30, 1996.

Michael P. Dolan,
Deputy Commissioner of
Internal Revenue.

(Filed by the Office of the Federal Register or
January 7, 1998, 8:45 a.m., and published in tt
issue of the Federal Register for January 8, 1998,
F.R. 1086)



