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30 days of the date of the notice.  This will
set the review process in motion.

Special Analyses 

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866.  Therefore, a regulatory assess-
ment is not required.  It also has been de-
termined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because the regulation does not
impose a collection of information on
small entities, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the Internal
Revenue Code, this notice of proposed
rulemaking will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business. 

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written com-
ments that are submitted timely (a signed
original and eight (8) copies) to the IRS.
All comments will be available for public
inspection and copying.  A public hearing
may be scheduled if requested in writing
by a person that timely submits written
comments.  If a public hearing is sched-
uled, notice of the date, time, and place
for the hearing will be published in the
Federal Register.

Drafting Information 

The principal author of these regula-
tions is Kevin B. Connelly, Office of As-
sistant Chief Counsel (General Litigation)
CC:EL:GL, IRS.  However, other person-
nel from the IRS and Treasury Depart-
ment participated in their development.

*  *  *  *  *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 301 is pro-
posed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1.  The authority citation for
part 301 continues to read in part as fol-
lows:

Authority:  26 U.S.C. 7805 * * *
Par. 2.  Section 301.6159–1 is amended

by revising paragraphs (c)(4) and (g) to
read as follows:

§301.6159–1  Agreements for payment of
tax liability in installments. 

*  *  *  *  *

(c) * * *
(4) Notice. Unless the director deter-

mines that collection of the tax is in jeop-
ardy, the director will notify the taxpayer
in writing at least 30 days before altering,
modifying, or terminating an installment
agreement pursuant to paragraph (c)(1) or
(2) of this section.  A notice provided pur-
suant to this paragraph must briefly de-
scribe the reason for the intended alter-
ation, modification, or termination.  If the
taxpayer disagrees with the director’s de-
cision to terminate, alter, or modify the
installment agreement, the taxpayer has
the right to an independent administrative
review.  The taxpayer may initiate an in-
dependent administrative review by call-
ing the telephone number listed on the
notice within 30 days of the date of the
notice.  If, upon calling the telephone
number listed on the notice, the dispute is
not resolved to the taxpayer’s satisfac-
tion, the taxpayer must speak with a man-
ager.  If, after speaking with a manager,
the dispute still is not resolved to the tax-
payer’s satisfaction, the taxpayer may re-
quest the Office of Appeals to indepen-
dently review the decision.  The Office of
Appeals shall conduct a review to deter-
mine whether the facts and circumstances
warrant the alteration, modification, or
termination of the taxpayer’s installment
agreement.

*  *  *  *  *

(g) Effective date. This section is ap-
plicable December 23, 1994, except that
paragraph (c)(4) of this section is applica-
ble on the date final regulations are pub-
lished in the Federal Register. 

Michael P. Dolan,
Deputy Commissioner of 

Internal Revenue.

(Filed by the Office of the Federal Register on
December 30, 1997, 8:45 a.m., and published in the
issue of the Federal Register for December 31, 1997,
62 F.R. 68241)

Notice of Proposed Rulemaking
and Notice of Public Hearing

Certain Investment Income

REG–105163–97

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY:  This document contains
proposed regulations relating to the treat-
ment of certain investment income under
the qualifying income provisions of sec-
tion 7704(d) and the application of the
passive activity loss rules to publicly
traded partnerships.  The regulations
would affect the classification of certain
partnerships for federal tax purposes and
would also affect the passive activity loss
limitations with respect to items attribut-
able to publicly traded partnerships.  This
document also contains a notice of public
hearing on these proposed regulations.

DATES:  Written comments must be re-
ceived by March 19, 1998.  Requests to
speak (with outlines of oral comments) at
a public hearing scheduled for April 28,
1998, at 10 a.m., must be received by
April 7, 1998.  

ADDRESSES:  Send submissions to:
CC:DOM:CORP:R (REG-105163-97),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  In the alternative, sub-
missions may be hand delivered between
the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG–105163–97),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue NW,
Washington, DC.  Alternatively, taxpayers
may submit comments electronically via
the Internet by selecting the “Tax Regs”
option of the IRS Home Page, or by sub-
mitting comments directly to the IRS In-
ternet site at: http://www.irs.ustreas.gov/
prod/tax_regs/comments.html.  The pub-
lic hearing will be held in Room 2615, In-
ternal Revenue Building, 1111 Constitu-
tion Avenue, NW, Washington, DC.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations,
Christopher Kelley, (202) 622-3080; con-
cerning submissions and the hearing,



Evangelista Lee, (202) 622-7190 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Introduction

This document proposes to add
§1.7704–3 to the Income Tax Regulations
(26 CFR part 1) relating to the definition
of qualifying income for publicly traded
partnerships under section 7704(d) of the
Internal Revenue Code (Code).  This doc-
ument also proposes to amend §1.469–10
of the Income Tax Regulations relating to
the application of section 469 of the Code
to publicly traded partnerships.

Explanation of Provisions

Qualifying Income

Section 7704 of the Code provides that
a publicly traded partnership is generally
treated as a corporation for federal tax
purposes unless 90 percent or more of the
gross income of the partnership consists
of qualifying income.  Section 7704(d)
defines qualifying income to include cer-
tain types of passive investment income,
such as interest, dividends, real property
rents, and income that would qualify
under the regulated investment company
provisions in section 851(b)(2) or the real
estate investment trust provisions in sec-
tion 856(c)(2).  Since section 7704 was
enacted, however, several new types of fi-
nancial instruments have been developed
that generate passive-type investment in-
come similar to interest and dividends.
The preamble to the regulations under
§1.7704–1, issued December 4, 1995, (re-
garding the definition of public trading)
requested comments from the public on
the definition of qualifying income for in-
vestment partnerships and other partner-
ships engaged in various types of securi-
ties transactions.

In response to comments received, the
proposed regulations provide that qualify-
ing income for purposes of section
7704(c) includes income from holding an-
nuities, income from notional principal
contracts (as defined in §1.446–3), and
other substantially similar income from
ordinary and routine investments to the
extent determined by the Commissioner.
Qualifying income, however, includes in-
come from a notional principal contract
only if the property, income, or cash flow

that measures the amounts to which the
partnership is entitled under the contract
would give rise to qualifying income if
held or received directly by the partner-
ship.  The proposed regulations also con-
firm that capital gain from the sale of
stock is qualifying income, regardless of
whether the stock pays dividends.  The
proposed regulations also provide that
qualifying income (as defined in the pro-
posed regulations) does not include in-
come derived in the ordinary course of a
trade or business by a broker, dealer, or
market maker.  Income derived by traders
and investors can be qualifying income
under the proposed regulations.  The pro-
posed regulations, including the trade or
business restriction, are consistent with
the legislative history of section 7704,
which indicates that the exception for pas-
sive investment income was intended to
distinguish between partnerships engaged
in investment activities and those partner-
ships engaged in active business activities
that are more typically conducted in cor-
porate form.  See H.R. Rep. No. 391 (Part
2), 100th Cong., 1st Sess. 1066–69 (House
Report).  The IRS also requests comments
on the appropriate way to determine how
gains should be measured for purposes of
determining whether 90 percent or more
of the partnership’s gross income is quali-
fying income when a partnership makes a
mixed straddle account election under
§1.1092(b)–4T.  The IRS believes that use
of the daily mark-to-market method pro-
vided for by §1.1092(b)–4T would be in-
consistent with the congressional purpose
behind section 7704.

Passive Activity Loss Rules

Section 469(a) generally provides that
if for any taxable year the taxpayer is an
individual, estate, trust, closely held C
corporation, or personal service corpora-
tion, neither the passive activity loss nor
the passive activity credit for the taxable
year is allowed.  Section 469(k) provides
that section 469 applies separately with
respect to items attributable to each pub-
licly traded partnership. Section 469(k)(2)
defines a publicly traded partnership in
the same manner as section 7704(b).  The
legislative history of section 469(k) indi-
cates that the term publicly traded part-
nership has the same meaning for pur-
poses of section 469(k) as it does for
purposes of section 7704.  See H.R. Rep.

No. 495, 100th Cong., 1st Sess. 952–53
(1987) (Conference Report).  In addition,
Notice 88–75 (1988–2 C.B. 386) pro-
vided the same guidance on the definition
of a publicly traded partnership for pur-
poses of both sections 469(k) and 7704.

The recently issued regulations under
§1.7704–1, however, define a publicly
traded partnership only for purposes of
section 7704.  The proposed regulations
implement the legislative history of sec-
tion 469(k) by providing that the defini-
tion of a publicly traded partnership for
purposes of section 469(k) is the same as
the definition of publicly traded partner-
ship under section 7704.

Proposed Effective Date

These regulations are proposed to
apply for taxable years of a partnership
beginning on or after the date the final
regulations are published in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866.  Therefore, a regulatory assess-
ment is not required.  It also has been de-
termined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these regula-
tions, and because the regulations do not
impose a collection of information on
small entities, a Regulatory Flexibility
Analysis is not required.  Pursuant to sec-
tion 7805(f) of the Internal Revenue
Code, this notice of proposed rulemaking
will be submitted to the Chief Counsel for
Advocacy of the Small Business Admin-
istration for comment on its impact on
small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any written com-
ments (preferably a signed original and
eight (8) copies) that are submitted timely
to the IRS.  All comments will be avail-
able for public inspection and copying.

A public hearing has been scheduled
for Tuesday, April 28, 1998, at 10 a.m., in
Room 2615, Internal Revenue Building,
1111 Constitution Avenue NW, Washing-
ton, DC.  Because of access restrictions,
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visitors will not be admitted beyond the
Internal Revenue Building lobby more
than 15 minutes before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral com-
ments at the hearing must submit timely
written comments (preferably a signed
original and eight (8) copies) by March
19, 1998 and submit an outline of the top-
ics to be discussed and the time to be de-
voted to each topic by April 7, 1998.

A period of 10 minutes will be allotted
to each person for making comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed.  Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these regula-
tions is Christopher Kelley, Office of
Chief Counsel (Passthroughs and Special
Industries).  However, other personnel
from the IRS and Treasury Department
participated in their development.

*  *  *  *  *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1.  The authority citation for
part 1 continues to read in part as follows:

Authority:  26 U.S.C. 7805 * * *.
Par. 2.  Section 1.469-10 is revised to

read as follows:

§1.469–10  Application of section 469 to
publicly traded partnerships.

(a)  [Reserved].
(b) Publicly traded partnership—(1) In

general. For purposes of section 469(k), a
partnership is a publicly traded partnership
only if the partnership is a publicly traded
partnership as defined in §1.7704–1.

(2) Effective date. This section applies
for taxable years of a partnership begin-
ning on or after the date final regulations
are published in the Federal Register.

Par. 3.  Section 1.7704-3 is added to
read as follows:

§1.7704–3  Qualifying income.

(a) Certain investment income—(1) In
general. For purposes of section 7704(d)-

(1), qualifying income includes capital gain
from the sale of stock, income from hold-
ing annuities, income from notional princi-
pal contracts (as defined in §1.446–3), and
other substantially similar income from or-
dinary and routine investments to the extent
determined by the Commissioner.  Income
from a notional principal contract is in-
cluded in qualifying income only if the
property, income, or cash flow that mea-
sures the amounts to which the partnership
is entitled under the contract would give
rise to qualifying income if held or received
directly by the partnership.

(2) Limitations. Qualifying income as
defined in paragraph (a)(1) of this section
does not include income derived in the or-
dinary course of a trade or business.  For
purposes of the preceding sentence, income
derived from an asset with respect to which
the partnership is a broker, market maker,
or dealer is treated as income derived in the
ordinary course of a trade or business; in-
come derived from an asset with respect to
which the taxpayer is a trader or investor is
not treated as income derived in the ordi-
nary course of a trade or business.

(b) Effective date. This section applies
for taxable years of a partnership begin-
ning on or after the date final regulations
are published in the Federal Register.

Michael P. Dolan,
Acting Commissioner of 

Internal Revenue.

(Filed by the Office of the Federal Register on
December 18, 1997, 8:45 a.m., and published in the
issue of the Federal Register for December 19, 1997,
62 F.R. 66575)

regulations that provide guidance to a
passive foreign investment company
(PFIC) shareholder that makes the elec-
tion under section 1295 (section 1295
election) to treat the PFIC as a qualified
electing fund (QEF).  The temporary reg-
ulations also provide guidance for share-
holders that wish to make a section 1295
election that will apply on a retroactive
basis (retroactive election).  The tempo-
rary regulations also include a rule con-
cerning the taxation under section 1291 of
an exempt organization that is a share-
holder of a PFIC that is not a pedigreed
QEF.  This rule was originally proposed
in 1992.  The text of the temporary regu-
lations also serves as the text of these pro-
posed regulations.  In addition, this docu-
ment proposes amendments to proposed
regulation § 1.1296–4(e), concerning the
treatment of interbank deposits as loans
for purposes of the exception to passive
income characterization of income de-
rived in the active conduct of a banking
business.  This document also provides
notice of a public hearing on these pro-
posed regulations. 

DATES:  Written comments must be re-
ceived by April 2, 1998.  Requests to
speak and outlines of oral comments to be
discussed at the public hearing scheduled
for April 16, 1998, must be received by
March 26, 1998.

ADDRESSES:  Send submissions to:
CC:DOM:CORP:R (REG–115795–97),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC  20044.  Submissions may be
hand delivered between the hours of 8
a.m. and 5 p.m. to:  CC:DOM:CORP:R
(REG–115795–97), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC.  Alterna-
tively, taxpayers may submit comments
electronically via the Internet by selecting
the “Tax Regs” option on the IRS Home
Page, or by submitting comments directly
to the IRS Internet site at http://www.irs.
ustreas.gov/prod/tax_regs/comments.html.
The public hearing will be held in Room
3313, Internal Revenue Service, 1111
Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations, Gayle
Novig, (202) 622-3840; concerning sub-
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