eral issues raised by the new qualifiedication but may still be part of the judg-
offer rule and invite public comment onment entered by the court. If settlement
these issues. occurs before the court proceeding is
commenced, those issues would not be
part of the judgment The Service and

Under § 7430, as amended, a taxpayglreasury are interested in receivi-ng com-
@ qualifying as a prevailing party under thignents on how the settlement of issues at
new qualified éfer rule may be eligible to the various stages of the proceedings
receive an award for reasonable admini§hould be taken into account in compar-
trative and litigation costs in connectior"d the taxpayes liability under the judg-
with an administrative or court proceedMment with that under the qualifiedfer.
ing, even when the position of the United (1) In comparing a taxpays tax lia-
States is reasonable and even though tRHity under a qualified fier with the tax-
taxpayer does not substantially prevail iPaye€’s tax liability under a court judg-
the tax controvess To qualify as a pre- Ment, should the comparison be limited to
vailing party under this new rule, axta court-determined issues or should settled
payer must meet the net worth requireissues also be taken into account?
ments and make a “qualifiedfer” during (2) If settled issues are included in the
the “qualified dfer period.” If the Ser- comparison, should issues settled before
vice rejects the taxpays last qualified the court proceeding is commenced be in-
offer made during the qualifiecffer pe- cluded in the comparison?
riod, and th.e tax liability of t_he taxpaye.rCOn,[ent of Offer:
(as determined by a court judgment) is
less than the tax liability would have been |f it is determined that settled issues
had the last qualifiedfter been accepted, are not to be taken into account, in whole
the taxpayer qualifies as a prevailingr in part, a meaningful comparison will
party under § 7430A “qualified dffer”is  only be possible if the qualifiedffer is
a written dfer that is made by the tax-specific enough to carve out those issues
payer to the United States during the quafrom the comparison. On the other hand,
ified offer period, specifies the amount ofif all settled issues are to be included in
the taxpayes tax liability (determined the comparison, a lump-sum offer could
without regard to interest), is designated e compared with the liability under the
qualified dfer when made, and remaingudgment as modified to take into account
open until the earliest of: (1) the date thehe settled issues not included in the judg-
offer is rejected, (2) the date the trial bement The Service amTreasury are inter-
gins, or (3) 90 days from the date of th@sted in receiving comments on how the

offer. The “qualified dfer period,” during qualified dfer rule should be applied in
which a qua“ﬁed tfer may be made, be- such mu'“ple issue cases.

BACKGROUND

Awards of Costs and Certain gins on the date the 30-day letter is mailed (1) May a qualified tfer be in the form

Fees in Tax Litigation by the Service to the taxpayer and ends Qj a Jump-sum amount when the case in-
the date which is 30 days before the datgy|ves multiple tax issues (one or more of

Notice 98-55 the case is first set for trial. which may be settled while others may be

i 2
Section 3101(e) of the Internal Re ISSUES FOR COMMENT determined by the court):

enue Service Restructuring and Reform ) . ) (2). .HOW much speC|_f|C|ty should_a
Act of 1998, Pub. L. No. 105-206, The Service athTreasury invite public qualified dfer be required to contain

Jgomments on the following issues (anavhen the case involves multiple tax issues
any others) raised by the new qualifiedone or more of which may be settled
while others may be determined by the
court)?

amended § 7430 of the Internal Reven
Code to add a “qualifiedffer rule” that
treats certain taxpayers as prevailing pafffer rule:

tie; when the United States has rejeCtQ‘}omparison of Liability:
their dfer to settle their tax controvers o _ Timing of Offer:

Treatment as a prevailing party is a neces- In multiple issue tax cases, partial set-

sary element for a taxpayer to receive ahements involving discrete issues often In the U.S Tax Court, the court places
award of reasonable administrative andccur throughout both the administrativeeases on a trial calendar that lists the cases
litigation costs in connection with an ad-and court proceedings. Depending upoto be heard by the court during the desig-
ministrative or court proceeding. Thewhen a qualified ffer is made, issues in- nated trial session. Notices informing the
Service and th Treasury Department in- volved in the proceeding at the time of thearties that their respective cases are set
tend to publish guidance to address-seoffer may not be part of the colgtadju- for trial during the designated trial session
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are usually sent by the court five or siing, 1111 ConstitutionAvente NW, Wash-
months prior to the beginning of the triaington, DC Alternativel, comments may
session. Not infrequentlcases are con- be submitted electronically via:

tinued, stricken or otherwise removedttp://www.irs.ustreas.gov/prod/tax_regs
from the calendar on which they werecomments.html (the Servite Internet
originally set for trial and placed on ansite).

other trial calendar relating to afféirent

trial session At the start of each trial ses-PRAFTING INFORMATION

sion, all cases appearing on the trial cal-

endar that have not been previously diSI‘om Mdffitt and Henry Schneiderman of

_ﬁ’_ﬁsed fOf V;’]i” be called by thehcodurt.the Cifice of the Assistant Chief Counsel
erealte, the court announces the date ield Service). For further informatior

gnd t|me_s that the cases will be tried _dur'egarding this notice, please contact. M
ing the trial sessianThus, the actual trial

date is often unknown until after the cal o0 &t (202) 622-7900 or M Schnel-
. derman at (202) 622-7820 (not toll-fres

endar call. Depending on how the phrascealls)
“first set for trial” is interpreted with re- '
spect taa Tax Court case, the length of the
period during which a qualifiedffer may
be made may vary significaytl The Ser-
vice ard Treasury are interested in receiv-
ing comments on whether the settlement
process is better promoted by interpreting
the phrase “first set for trial” to provide a
longer qualified &er period or by inter-
preting that phrase to provide a shorter
qualified dfer period.

(1) When should a U.Sax Court case
be considered “first set for trial”: (a) on
the date of the calendar call for the first
trial session during which the case is orig-
inally set for trial; (b) on the date the case
is actually called for trial; or (c) on some
other date?

(2) When should a U.S. district court,
U.S. bankruptcy court, or Court of Fed-
eral Claims case be considered “first set
for trial"?

(3) What dfect, if ary, should a contin-
uance have on when a case is considered
“first set for trial”?

The principal authors of this notice ar

ADDRESS FOR COMMENTS

Written comments on the new qualified
offer rule issues should be submitted by
November 30, 1998, should reference No-
tice 98-55, and may be submitted by mail
to:

Internal Revenue Service

Attn: CC:DOM:CORPT:R

(DOM:FS:IT&A) Room 5226

PO. Box 7604

Ben Franklin Station

Washington, DC 20044
or may be hand-delivered between the
hours of 8 a.m. and 5 p.m. to CC:DOM:
CORP:R (DOM:FS:IT&A) at the
Courig’s Desk, Internal Revenue Build-



