
Effective Date of
Nondiscrimination Regulations
for Church Plans 
Notice 98–39

I. PURPOSE

This notice extends, until the first day
of the first plan year beginning on or after
January 1, 2001, the effective date of cer-
tain nondiscrimination regulations for
nonelecting church plans.  Specifically,
this notice extends the effective date of
the regulations under §§ 401(a)(4),
401(a)(5), 401(l), and 414(s) of the Inter-
nal Revenue Code.  This notice also ex-
tends the TRA ’86 remedial amendment
period for such provisions, and other re-
lated administrative relief for nonelecting
church plans, until the last day of the first
plan year beginning on or after January 1,
2001.

II. BACKGROUND

A. Church Plans

Section 414(e)(1) of the Code provides
in general that the term “church plan”
means a plan established and maintained
for its employees (and their beneficiaries)
by a church or by a convention or associa-
tion of churches which is exempt from tax
under § 501.  Pursuant to § 410(d), a
church or convention or association of
churches which maintains any church
plan may make an election under § 410(d)
to have certain Code provisions relating
to participation, vesting, and funding,
etc., apply to such church plan (an “elect-
ing church plan”) as if such provisions did
not contain an exclusion for church plans.
A church plan for which such an election
has not been made (a “nonelecting church
plan”) is not subject to these provisions.

Section 1462(b) of the Small Business
Job Protection Act of 1996 (“SBJPA”)
provides that the Secretary of the Trea-
sury may design nondiscrimination and
coverage safe harbors for church plans.

B. Announcement 95–48 and Notice
96–64

The nondiscrimination requirements
under the Code were substantially
changed by the Tax Reform Act of 1986
(“TRA ’86”) .  Announcement 95–48,
1995–23 I.R.B. 13, and Notice 96–64,

1996–2 C.B. 229, provided that the regu-
lations under §§ 401(a)(4), 401(a)(5),
401(l) and 414(s) apply for nonelecting
church plans in plan years beginning on
or after January 1, 1999.  For plan years
beginning before that effective date, non-
electing church plans must be operated in
accordance with a reasonable, good faith
interpretation of these statutory provi-
sions.

The remedial amendment period de-
scribed in § 401(b) is generally the period
during which a plan may be amended
retroactively to comply with certain plan
qualification requirements.  Announce-
ment 95–48 and Notice 96–64 extended
the remedial amendment period under §
401(b) for nonelecting church plans for
certain amendments (“TRA ’86 remedial
amendment period”) to the last day of the
first plan year beginning on or after Janu-
ary 1, 1999.  The amendments to which
the TRA ’86 remedial amendment period
applies are those required to comply with
TRA ’86 and subsequent legislation
through the Omnibus Budget Reconcilia-
tion Act of 1993.  Announcement 95–48
and Notice 96–64 also provided that, for a
nonelecting church plan during the TRA
’86 remedial amendment period, the addi-
tional administrative relief provided
under Notice 92–36, 1992–2 C.B. 364,
would continue to be available.

C.  Revenue Procedure 97–41 and
Revenue Procedure 98–14

The Uruguay Round Agreements Act
of 1994 (“GATT”), SBJPA (including 
§ 414(u) of the Code and the Uniformed
Services Employment and Reemployment
Rights Act of 1994 (“USERRA”)), and
the Taxpayer Relief Act of 1997 (“TRA
’97”) changed certain provisions of the
Code affecting qualified plans.  Rev. Proc.
97–41, 1997–33 I.R.B. 51, and Rev. Proc.
98–14, 1998–4 I.R.B. 22, set forth the re-
medial amendment period for plans for
amendments relating to these statutes.
The remedial amendment period for these
statutes generally permits plan amend-
ments to be made retroactively effective if
they are adopted on or before the last day
of the first plan year beginning on or after
January 1, 1999, and they relate to GATT,
SBJPA (including § 414(u) and
USERRA), and TRA ’97 changes that are

effective before the first day of that plan
year.  (A later remedial amendment period
applies for governmental plans.)

III.  EXTENSION OF EFFECTIVE
DATE OF NONDISCRIMINATION
REGULATIONS FOR NONELECTING
CHURCH PLANS

Under the extension provided by this
notice, the regulations under §§ 401(a)(4),
401(a)(5), 401(l), and 414(s) apply to
nonelecting church plans only for plan
years beginning on or after January 1,
2001.  For plan years beginning before
this extended effective date, nonelecting
church plans must be operated in accor-
dance with a reasonable, good faith inter-
pretation of these sections.

IV. EXTENSION OF REMEDIAL
AMENDMENT PERIOD AND
ADMINISTRATIVE RELIEF FOR
NONELECTING CHURCH PLANS
FOR AMENDMENTS RELATING TO
NONDISCRIMINATION
REQUIREMENTS

Under this notice, the TRA ’86 reme-
dial amendment period for nonelecting
church plans is extended to the last day of
the first plan year beginning on or after
January 1, 2001, but only for amendments
required to comply with the nondiscrimi-
nation requirements of §§ 401(a)(4),
401(a)(5), 401(l), and 414(s).  The addi-
tional administrative relief provided
under Notice 92–36 also applies to these
plans through this extended remedial
amendment period with respect to these
nondiscrimination requirements.  This no-
tice does not extend the remedial amend-
ment periods for any provisions applica-
ble to nonelecting church plans other than
these nondiscrimination requirements. 

V. SCOPE AND COMMENTS

The extensions described in this notice
are provided in anticipation of the devel-
opment of nondiscrimination and cover-
age safe harbors for nonelecting church
plans to comply with  §§ 401(a)(4),
401(a)(5), 401(l), and 414(s), as described
in § 1462(b) of SBJPA.  The Treasury and
the Service recognize that certain issues
may arise for nonelecting church plans
that are attributable to unique features of
churches as sponsoring employers.  Such
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issues may arise, for instance, in the inter-
action of §§ 401(a)(4) and 410(c).  The
Treasury and the Service invite specific
comments and suggestions regarding the
design of safe harbors for nonelecting
church plans.

The extensions provided by this notice
do not apply to electing church plans.
The Treasury and the Service do not
presently anticipate the development of
safe harbors for electing church plans
under § 1462(b) of SBJPA, but comments
are welcome regarding whether these
plans need safe harbors.  Furthermore,
this notice does not apply to annuity con-
tracts or other arrangements maintained
by churches pursuant to § 403(b), which
continue to be eligible for the relief de-
scribed in § VI of Notice 96–64.

Comments or suggestions in response
to this notice should be addressed to
CC:DOM:CORP:R (Notice 98–39),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Alternatively, taxpay-
ers may hand-deliver comments between
the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (Notice 98–39),
Courier’s desk, Internal Revenue Service,
1111 Constitution Ave., NW, Washington,
DC, or may submit comments electroni-
cally via the IRS internet site at
http://www.irs.ustreas.gov./prod/tax_regs/
comments.html

VI. EFFECT ON OTHER DOCUMENTS

Notices 96–64 and 92–36 are modified. 

DRAFTING INFORMATION

The principal author of this notice is
Diane S. Bloom of the Employee Plans
Division.  For further information regard-
ing this notice, please contact the Em-
ployee Plans Division’s taxpayer assis-
tance telephone service at (202) 622-6074
or (202) 622-6075, between the hours of
1:30 p.m. and 3:30 p.m. Eastern Time,
Monday through Thursday.  Ms. Bloom
may be reached at (202) 622-6214.  These
telephone numbers are not toll-free.

1998 Section 43 Inflation
Adjustment
Notice 98–41

Section 43(b)(3)(B) of the Internal
Revenue Code requires the Secretary to
publish an inflation adjustment factor.

The enhanced oil recovery credit under §
43 for any taxable year is reduced if the
“reference price,” determined under §
29(d)(2)(C), for the calendar year preced-
ing the calendar year in which the taxable
year begins is greater than $28 multiplied
by the inflation adjustment factor for that
year.

The term “inflation adjustment factor”
means, with respect to any calendar year,
a fraction the numerator of which is the
GNP implicit price deflator for the pre-
ceding calendar year and the denominator
of which is the GNP implicit price defla-
tor for 1990.

Because the reference price for the
1997 calendar year ($17.24) does not ex-
ceed $28 multiplied by the inflation ad-
justment factor for the 1998 calendar
year, the enhanced oil recovery credit for
qualified costs paid or incurred in 1998 is
determined without regard to the phase-
out for crude oil price increases.

Table 1 contains the GNP implicit price
deflator used for the 1998 calendar year,
as well the previously published GNP im-
plicit price deflators used for the 1991
through 1997 calendar years.

Table 2 contains the inflation adjust-
ment factor and the phase-out amount for
taxable years beginning in the 1998 cal-

endar year as well as the previously pub-
lished inflation adjustment factors and
phase-out amounts for the 1991 through
1997 calendar years.

DRAFTING INFORMATION
The principal author of this notice is

Brenda M. Stewart of the Office of Assis-
tant Chief Counsel (Passthroughs and
Special Industries).  For further informa-
tion regarding this notice contact Ms.
Stewart on (202) 622-3120 (not a toll-free
call). 

1998 Marginal Production Rates

Notice 98–42    

Section 613A(c)(6)(C) of the Internal
Revenue Code defines the term “ap-
plicable percentage” for purposes of
determining percentage depletion for
oil and gas produced from marginal
properties.  The applicable percentage
is the percentage (not greater than 25
percent) equal to the sum of 15 percent,
plus one percentage point for each
whole dollar by which $20 exceeds the
reference price (determined under §
29(d)(2)(C)) for crude oil for the calen-
dar year preceding the calendar year in
which the taxable year begins.  The ref-
erence pr ice determined under §
29(d)(2)(C) for the 1997 calendar year
is $17.24.

Table 1 contains the applicable percent-
ages for marginal production for taxable
years beginning in calendar years 1991
through 1998.
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Notice 98–41  TABLE 1

GNP IMPLICIT PRICE DEFLATORS

GNP Implicit
Calendar Year Price Deflator

1990 112.9  (used for 1991)
1991 117.0  (used for 1992)
1992 120.9  (used for 1993)
1993 124.1  (used for 1994)
1994 126.0  (used for 1995)
1995 107.5  (used for 1996)*
1996 109.7  (used for 1997)
1997 112.35 (used for 1998)**

* Beginning in 1995, the GNP implict
price deflator was rebased relative to
1992.  The 1990 GNP implicit price
deflator used to compute the 1996 § 43
inflation adjustment factor is 93.6. 

** Beginning in 1997, two digits fol-
low the decimal point in the GNP im-
plicit price deflator.  The 1990 GNP
price deflator used to compute the
1998 § 43 inflation adjustment factor
is 93.63. 

Notice 98–41  TABLE 2

INFLATION ADJUSTMENT
FACTORS AND PHASE-OUT

AMOUNTS

Inflation 
Calendar Adjustment Phase-out

Year Factor Amount

1991 1.0000 0
1992 1.0363 0
1993 1.0708 0
1994 1.0992 0
1995 1.1160 0
1996 1.1485 0
1997 1.1720 0
1998 1.1999 0
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