
the Internal Revenue Service on behalf of
the affected individuals and will issue
checks to them as soon as possible in the
appropriate amount.  

IV.  PAPERWORK REDUCTION ACT

The collections of information con-
tained in this notice have been reviewed
and approved by the Office of Manage-
ment and Budget in accordance with the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1545–1602.  

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless the col-
lection of information displays a valid
control number.

The collections of information in this
notice are in Sections II and III.  This in-
formation is required to implement the
1997 Protocol.  This information will be
used to determine the amounts of refunds
of U.S. tax to which certain Canadian res-
idents are entitled and to notify the Inter-
nal Revenue Service as to the amounts of
refunds of Canadian tax paid to certain
U.S. residents.  The collections of infor-
mation are mandatory.  The likely respon-
dents are individuals.

The estimated total annual reporting
burden is 25,000 hours.

The estimated annual burden per re-
spondent varies from .25 hours to 1 hour,
depending on individual circumstances,
with an estimated average of .5 hours.
The estimated number of respondents is
50,000.

The estimated annual frequency of re-
sponses is one time.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

V. DRAFTING INFORMATION

The principal authors of this notice are
M. Grace Fleeman of the Office of Asso-
ciate Chief Counsel (International) and
Margaret M. Gavaghan of the Office of
the Assistant Commissioner (Interna-
tional).  For further information regarding
this notice, contact Ms. Gavaghan on
(202) 874-1550 (not a toll-free call).  

Election To Continue To Treat
Trust as a United States Person

Notice 98–25

SECTION 1.  PURPOSE

This notice provides guidance regard-
ing the election under § 1161 of the Tax-
payer Relief Act of 1997, Pub. L. No.
105–34, 111 Stat. 788 (1997) (Taxpayer
Relief Act).  Section 1161(a) provides that
to the extent prescribed in regulations by
the Secretary of the Treasury or his dele-
gate, a trust that was in existence on Au-
gust 20, 1996 (other than a trust treated as
owned by the grantor under subpart E of
part I of subchapter J of chapter 1 of the
Internal Revenue Code of 1986), and that
was treated as a United States person on
August 19, 1996, may elect to continue to
be treated as a United States person
notwithstanding § 7701(a)(30)(E).  The
Internal Revenue Service and the Depart-
ment of the Treasury will incorporate the
guidance contained in this notice in regu-
lations.  Accordingly, trusts should follow
the procedures set forth in this notice.

SECTION 2.  BACKGROUND

Prior to the Small Business Job Protec-
tion Act of 1996, Pub. L. 104–188, 110
Stat. 1755 (1996) (SBJP Act), the status
of a trust as domestic or foreign turned
upon the subjective determination of
whether the trust was more comparable to
a resident or a nonresident alien individ-
ual.  See Rev. Rul. 60–181, 1960–1 C.B.
257, citing B.W. Jones Trust v. Commis-
sioner,46 B.T.A. 531 (1942), aff ’d, 132
F.2d 914 (4th Cir. 1943) (prior law).  

Section 1907(a) of the SBJP Act
amended § 7701(a)(30) and (31) of the
Code to provide more objective criteria
for determining the status of a trust.  New
§ 7701(a)(30)(E) provides that a trust will
be treated as a domestic trust if:  (1) a
court within the United States is able to
exercise primary supervision over the ad-
ministration of the trust, and (2) one or
more United States persons1 have the au-

thority to control all substantial decisions
of the trust.  New § 7701(a)(31) provides
that a foreign trust is any trust that is not a
domestic trust.  

New § 7701(a)(30) and (31) apply in
determining the status of a trust for tax-
able years beginning after December 31,
1996.  A trust may, however, elect pur-
suant to § 1907(a)(3)(B) of the SBJP Act
to have the new criteria apply to the first
taxable year of the trust ending after Au-
gust 20, 1996 (the date of enactment of
the SBJP Act). 

A trust that qualified as a domestic trust
under prior law  could fail to qualify as a
domestic trust under new § 7701(a)(30)-
(E).  Thus, solely due to the change in
law, a domestic trust could become a for-
eign trust as of the first day of its first tax-
able year beginning after December 31,
1996.  Such a change may have signifi-
cant adverse tax consequences.  A non-
grantor trust whose status changed from
domestic to foreign prior to August 5,
1997 (the effective date of the repeal of
§ 1491), was treated for purposes of 
§ 1491 as having transferred, upon be-
coming a foreign trust, all of its assets to a
foreign trust, and therefore may have
been subject to the § 1491 excise tax.  A
nongrantor trust whose status changed
from domestic to foreign on or after Au-
gust 5, 1997 (the effective date of § 684)
is treated as having transferred all of its
assets to a foreign trust and must recog-
nize as gain the excess of the fair market
value of the property transferred over its
adjusted basis under § 684.

To avoid the change from domestic to
foreign status, a domestic trust needed to
amend its provisions to meet the defini-
tion set forth in new § 7701(a)(30)(E) by
the first day of its first taxable year begin-
ning after December 31, 1996.  To assist
domestic trusts that may have had diffi-
culty conforming to the new domestic
trust criteria, the Service published Notice
96–65, 1996–2 C.B. 232.  That notice per-
mits a domestic trust in existence on Au-
gust 20, 1996, to continue to file tax re-
turns as a domestic trust for taxable years
beginning after December 31, 1996,
notwithstanding the status of the trust
under new § 7701(a)(30)(E), if certain
conditions are satisfied.  See also 
§ 1601(i)(4) of the Taxpayer Relief Act.
To obtain the relief provided in Notice
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1As originally enacted by the SBJP Act, new 
§ 7701(a)(30)(E)(ii) required one or more United
States fiduciaries to have the authority to control all
substantial decisions of the trust.  The Taxpayer Re-
lief Act substituted the word “persons” for the word
“fiduciaries.” 



96–65, a trust is required to:  (1) initiate
modification of the trust to conform to
new § 7701(a)(30)(E) by the due date (in-
cluding extensions) for filing the trust’s
income tax return for its first taxable year
beginning after December 31, 1996; (2)
complete the modification within two
years of that date; and (3) attach a state-
ment to the trust’s income tax return, as
described in Notice 96–65.   

Subsequent to the publication of Notice
96–65, Congress enacted § 1161 of the
Taxpayer Relief Act.  Section 1161 allows
a trust that was in existence on August 20,
1996 (other than a trust treated as owned
by the grantor), and that was treated as a
domestic trust on August 19, 1996, to
elect to continue treatment as a domestic
trust, regardless of the result of the appli-
cation of new § 7701(a)(30)(E) to the
trust.   

SECTION 3.  TRUSTS ELIGIBLE TO
MAKE THE ELECTION

.01  Basic Rule.
A trust that was in existence on August

20, 1996, and that was treated as a domes-
tic trust on August 19, 1996, as provided
in section 3.02, may elect to continue
treatment as a domestic trust notwith-
standing § 7701(a)(30)(E).  This election
is not available to a trust that was wholly-
owned by its grantor under subpart E, part
I, subchapter J, chapter 1, of the Code on
August 20, 1996.  (Wholly-owned grantor
trusts may, however, follow the proce-
dures in Notice 96–65.)  The election is
available to a trust if only a portion of the
trust was treated as owned by the grantor
under subpart E on August 20, 1996.  If a
partially-owned grantor trust makes the
election, the election is effective for the
entire trust.  Also, a trust may not make
the election if the trust has made an elec-
tion pursuant to § 1907(a)(3)(B) of the
SBJP Act to apply the new trust criteria to
the first taxable year of the trust ending
after August 20, 1996, because that elec-
tion, once made, is irrevocable.

.02  Determining Whether a Trust was
Treated as a Domestic Trust on August
19, 1996 

(1)  Trusts Filing Form 1041 for the
Taxable Year that Includes August
19, 1996  

For purposes of the election, a trust is
considered to have been treated as a do-

mestic trust on August 19, 1996, if:  (i) the
trustee filed a Form 1041, U.S. Income
Tax Return for Estates and Trusts, for the
trust for the period that includes August
19, 1996 (and did not file a Form 1040NR,
U.S. Nonresident Alien Income Tax Re-
turn, for that year); and (ii) the trust had a
reasonable basis (within the meaning of §
6662) under the prior law for reporting as
a domestic trust for that period.  

(2) Trusts Not Filing a Form 1041
Some domestic trusts are not required

to file Form 1041.  For example, group
trusts described in Rev. Rul. 81–100,
1981–1 C.B. 326, are not required to file
Form 1041.  Also, a domestic trust whose
gross income for the taxable year is less
than the amount required for filing an in-
come tax return and that has no taxable
income is not required to file a Form
1041.  Section 6012(a)(4).  

For purposes of the election, a trust that
filed neither a Form 1041 nor a Form
1040NR for the period that includes Au-
gust 19, 1996, will be considered to have
been treated as a domestic trust on August
19, 1996, if the trust had a reasonable
basis (within the meaning of § 6662)
under prior law (i) for being treated as a
domestic trust for that period and (ii) for
filing neither a Form 1041 nor a Form
1040NR for that period.  

SECTION 4.  PROCEDURE FOR
MAKING THE ELECTION

.01  Required Statement.  
To make the election, a statement must

be filed with the Service in the manner
and time described in this notice.  The
statement must be entitled “Election to
Remain a Domestic Trust under § 1161 of
the Taxpayer Relief Act of 1997,” be
signed under penalties of perjury by at
least one trustee of the trust, and contain
the following information:  

(1)  A statement that the trust is electing
to continue to be treated as a domestic
trust under § 1161 of the Taxpayer Relief
Act of 1997;

(2)  A statement that the trustee had a
reasonable basis  (within the meaning of §
6662) under prior law for treating the trust
as a domestic trust on August 19, 1996.
(The trustee need not explain the reason-
able basis on the election statement);     

(3)  A statement either that the trust
filed a Form 1041 treating the trust as a

domestic trust for the period that includes
August 19, 1996, (and that the trust did
not file a Form 1040NR for that period),
or that the trust was not required to file a
Form 1041 or a Form 1040NR for the pe-
riod that includes August 19, 1996, with
an accompanying brief explanation as to
why a Form 1041 was not required to be
filed; and

(4)  The name, address, and employer
identification number of the trust. 

.02  Filing the Required Statement with
the Service
Except as provided below, the trust

must attach the statement to a Form 1041.
The statement may be attached to either
the Form 1041 that is filed for the first
taxable year of the trust beginning after
December 31, 1996 (1997 taxable year),
or to the Form 1041 filed for the first tax-
able year of the trust beginning after De-
cember 31, 1997 (1998 taxable year).
The statement, however, must be filed no
later than the due date for filing a Form
1041 for the 1998 taxable year, plus ex-
tensions.  The election will be effective
for the 1997 taxable year, and thereafter,
until revoked or terminated.  If the trust
has already filed a Form 1041 for the
1997 taxable year without the statement
attached, the statement should be attached
to the Form 1041 filed for the 1998 tax-
able year.

If the trust has insufficient gross in-
come and no taxable income for its 1997
or 1998 taxable year, or both, and there-
fore is not required to file a Form 1041 for
either or both years, the trust must make
the election by filing a Form 1041 for ei-
ther the 1997 or 1998 taxable year with
the statement attached (even though not
otherwise required to file a Form 1041 for
that year).  The trust should only provide
on the Form 1041 the trust’s name, name
and title of fiduciary, address, employer
identification number, date created, and
type of entity.  The statement must be at-
tached to a Form 1041 that is filed no later
than October 15, 1999.

If the trust files a Form 1040NR for the
1997 taxable year based on application of
new § 7701(a)(30)(E) to the trust, and sat-
isfies Section 3.01 of this notice, in order
for the trust to make the election the trust
must file an amended Form 1040NR re-
turn for the 1997 taxable year.  The trust
must note on the amended Form 1040NR
that it is making an election under § 1161
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of the Taxpayer Relief Act of 1997.  The
trust must attach to the amended Form
1040NR the statement required by this no-
tice and a completed Form 1041 for the
1997 taxable year.  The items of income,
deduction and credit of the trust must be
excluded from the amended Form
1040NR and reported on the Form 1041.
The amended Form 1040NR for the 1997
taxable year, with the statement and the
Form 1041 attached, must be filed with
the Philadelphia Service Center no later
than the due date, plus extensions, for fil-
ing a Form 1041 for the 1998 taxable year.  

If a trust has made estimated tax pay-
ments as a foreign trust based on applica-
tion of new § 7701(a)(30)(E) to the trust,
but has not yet filed a Form 1040NR for
the 1997 taxable year, when the trust files
its Form 1041 for the 1997 taxable year it
must note on its Form 1041 that it made
estimated tax payments based on treat-
ment as a foreign trust.  The Form 1041
must be filed with the Philadelphia Ser-
vice Center (and not with the service cen-
ter where the trust ordinarily would file its
Form 1041).

If a trust forms part of a qualified stock
bonus, pension, or profit sharing plan, the
election provided by this notice must be
made by attaching the statement to the
plan’s annual return required under 
§ 6058 (information return) for the first
plan year beginning after December 31,
1996, or to the plan’s information return
for the first plan year beginning after De-
cember 31, 1997.  The statement must be
attached to the plan’s information return
that is filed no later than the due date for
filing the plan’s information return for the
first plan year beginning after December
31, 1997, plus extensions.  The election
will be effective for the first plan year be-
ginning after December 31, 1996, and
thereafter, until revoked or terminated.  

Any other type of trust that is not re-
quired to file a Form 1041 for the taxable
year, but that is required to file an infor-
mation return (for example, Form 5227)
for the 1997 or 1998 taxable year must at-
tach the statement to the trust’s informa-
tion return for the 1997 or 1998 taxable
year.  However, the statement must be at-
tached to an information return that is
filed no later than the due date for filing
the trust’s information return for the 1998
taxable year, plus extensions.  The elec-
tion will be effective for the 1997 taxable

year, and thereafter, until revoked or ter-
minated.  

A group trust under Rev. Rul. 81–100,
1981–1 C.B. 326, (and any other trust that
is not described above and that is not re-
quired to file a Form 1041 or an informa-
tion return) need not attach the statement
to any return and should file the statement
with the Philadelphia Service Center.  The
trust must make the election provided by
this notice by filing the statement by Oc-
tober 15, 1999.  The election will be ef-
fective for the 1997 taxable year, and
thereafter, until revoked or terminated.  

.03  Failure to File the Statement in the
Required Manner and Time.  
If a trust fails to file the statement in the

manner or time provided in Section 4.01
and 4.02, the trustee may provide a writ-
ten statement to the district director hav-
ing jurisdiction over the trust setting forth
the reasons for failing to file the statement
in the required manner or time.  If the dis-
trict director determines that the failure to
file the statement in the required manner
or time was due to reasonable cause, the
district director may grant the trust an ex-
tension of time to file the statement.
Whether an extension of time is granted
shall be in the sole discretion of the dis-
trict director.  However, the relief pro-
vided by this notice is not ordinarily
available if the statute of limitations for
the trust’s 1997 taxable year has expired.
Additionally, if the district director grants
an extension of time, it may contain terms
with respect to assessment as may be nec-
essary to ensure that the correct amount of
tax will be collected from the trust, its
owners, and its beneficiaries. 

SECTION 5.  REVOCATION OR
TERMINATION OF THE ELECTION
AND PUBLIC COMMENTS

Section 1161(a) of the Taxpayer Relief
Act authorizes the Secretary to prescribe
regulations regarding the election to re-
main a domestic trust.  The regulations will
incorporate the rules contained in this no-
tice and provide guidance with respect to
when the occurrence of certain significant
changes in circumstances related to the
trust will terminate the election (for exam-
ple, changes in the trustees from United
States persons to foreign persons).  The
regulations will also contain procedures for
revoking the election.  The Service and the

Treasury Department request comments on
the rules in this notice and, in particular,
the change in circumstances that would
cause a termination of the election.

Comments should be submitted by
June 30, 1998 to:  Internal Revenue Ser-
vice, P.O. Box 7604, Ben Franklin Sta-
tion, Washington, DC 20044, Attn:
CC:DOM:CORP:R (Notice 98–25
CC:DOM:P&SI:2), Room 5226.  Submis-
sions may be hand-delivered between the
hours of 8 a.m. and 5 p.m. to:  Courier’s
Desk, Internal Revenue Service, 1111
Constitution Ave., NW, Washington, DC,
Attn: CC:DOM:CORP:R (Notice 98–25
CC:DOM:P&SI:2), Room 5226.  Alterna-
tively, taxpayers may submit comments
electronically at

http://www.irs.ustreas.gov/prod/tax__
regs/comments.html

(the Service’s internet site).  All com-
ments submitted will be available for pub-
lic inspection and copying.  Please iden-
tify the comments as relating to this
Notice 98–25.

SECTION 6.  EFFECT OF THIS
NOTICE ON NOTICE 96–65

A trust that otherwise qualifies for the
relief under this notice has the option of
proceeding under the provisions of Notice
96–65 or this Notice 98–25, or both.  If
the trustee has begun conforming a trust’s
provisions under Notice 96–65 to meet
the definition set forth in new § 7701(a)-
(30)(E), the trustee may discontinue con-
forming the trust’s provisions to meet the
new domestic trust criteria if the trustee
proceeds under this Notice 98–25 instead
of Notice 96–65. 

SECTION 7.  EFFECTIVE DATE

This notice applies to an election made
for the first  taxable year of a trust begin-
ning after December 31, 1996.  The provi-
sions of this notice will be incorporated
into regulations that will be effective for
taxable years beginning after December
31, 1996. 

PAPERWORK REDUCTION ACT

The collections of information con-
tained in this notice have been reviewed
and approved by the Office of Manage-
ment and Budget for review in accor-
dance with the Paperwork Reduction Act
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(44 U.S.C. 3507) under control number
1545–1600.

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless the col-
lection of information displays a valid
control number.

The collections of information in this
notice are in section 4 headed Procedure
for Making the Election.This informa-
tion is required by the IRS to assure com-
pliance with the provisions of the Small
Business Job Protection Act of 1996 and
the Taxpayer Relief Act of 1997.  The
likely respondents are trusts.  

The estimated total annual reporting
burden is 250,000 hours.

The estimated average annual burden
per respondent is 30 minutes. 

The estimated number of respondents
is 500,000.

The estimated annual frequency of re-
sponses is once.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

DRAFTING INFORMATION

The principal authors of this notice are
Eliana Dolgoff and James A. Quinn of the
Office of Assistant Chief Counsel
(Passthroughs & Special Industries).  For
further information regarding this notice
contact Ms. Dolgoff or Mr. Quinn on
(202) 622-3060 (not a toll-free call).  For
further information about the interna-
tional tax consequences of the election
that is the subject of this notice contact
Trina Dang of the Office of the Associate
Chief Counsel (International) on (202)
622-3880.

Weighted Average Interest Rate
Update

Notice 98–26
Notice 88–73 provides guidelines for

determining the weighted average interest
rate and the resulting permissible range of
interest rates used to calculate current lia-
bility for the purpose of the full funding
limitation of § 412(c)(7) of the Internal
Revenue Code as amended by the Om-
nibus Budget Reconciliation Act of 1987
and as further amended by the Uruguay
Round Agreements Act, Pub. L. 103–465
(GATT).

The average yield on the 30-year Trea-
sury Constant Maturities for March 1998
is 5.95 percent.

The following rates were determined
for the plan years beginning in the month
shown below.
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90% to 106% 90% to 110%
Weighted Permissible Permissible 

Month Year Average Range Range 
April 1998 6.67 6.00 to 7.07 6.00 to 7.34

Drafting Information

The principal author of this notice is
Donna Prestia of the Employee Plans Di-
vision.  For further information regarding
this notice, call (202) 622-6076 between
2:30 and 3:30 p.m. Eastern time (not a
toll-free number).  Ms. Prestia’s number
is (202) 622-7377 (also not a toll-free
number).

Renewable Electricity
Production Credit, Publication of
Inflation Adjustment Factor and
Reference Prices for Calendar
Year 1998

Notice 98–27

This notice publishes the inflation ad-
justment factor and reference prices for
calendar year 1998 for the renewable
electricity production credit under § 45(a)
of the Internal Revenue Code.  The 1998
inflation adjustment factor and reference
prices are used in determining the avail-
ability of the credit.  The 1998 inflation

adjustment factor and reference prices
apply to calendar year 1998 sales of kilo-
watt-hours of electricity produced in the
United States or a possession thereof from
qualified energy resources.

BACKGROUND

Section 45(a) provides that the renew-
able electricity production credit for any
tax year is an amount equal to the product
of 1.5 cents multiplied by the kilowatt-
hours of specified electricity produced by
the taxpayer and sold to an unrelated per-
son during the tax year.  This electricity
must be produced from qualified energy
resources and at a qualified facility during
the 10-year period beginning on the date
the facility was originally placed in ser-
vice.

Section 45(b)(1) provides that the
amount of the credit determined under 
§ 45(a) is reduced by an amount that bears
the same ratio to the amount of the credit
as (A) the amount by which the reference
price for the calendar year in which the
sale occurs exceeds 8 cents bears to (B) 3
cents.  Under § 45(b)(2), the 1.5 cents in 

§ 45(a) and the 8 cents in § 45(b)(1) are
each adjusted by multiplying the amount
by the inflation adjustment factor for the
calendar year in which the sale occurs.

Section 45(c)(1) defines qualified en-
ergy resources as wind and closed-loop
biomass.  Section 45(c)(3) defines a qual-
ified facility as any facility owned by the
taxpayer that originally is placed in ser-
vice after December 31, 1993 (December
31, 1992, in the case of a facility using
closed-loop biomass to produce electric-
ity), and before July 1, 1999.

Section 45(d)(2)(A) requires the Secre-
tary to determine and publish in the Fed-
eral Register each calendar year the infla-
tion adjustment factor and the reference
prices for the calendar year.  The inflation
adjustment factor and the reference prices
for the 1998 calendar year were published
in the Federal Register on April 1, 1998,
(62 Fed. Reg. 15917).

Section 45(d)(2)(B) defines the infla-
tion adjustment factor for a calendar year
as the fraction the numerator of which is
the GDP implicit price deflator for the
preceding calendar year and the denomi-


