If #flection To Continue To Treat thority to control all substantial decision:s

UeTrust as a United States Person  of the trust. New § 7701(a)(31) provide
n the that a foreign trust is any trust that is not

Notice 98-25 domestic trust.

New § 7701(a)(30) and (31) apply ir
SECTION 1. PURPOSE determining the status of a trust for tax
n- This notice provides guidance regard@P€ years beginning after December 3
weihg the election under § 1161 of the Tax}996. A trust may, however, elect pur
gepayer Relief Act of 1997, Pub. L. No.Suant to § 1907(a)(3)(B) of the SBJP Ac
th@05-34, 111 Stat. 788 (1997) (TaxpayeP have the new criteria apply to the firs
CReliefAct). Section 1161(a) provides thataxable year of the trust ending after AL
2.10 the extent prescribed in regulations b§ust 20, 1996 (the date of enactment.

sothe Secretary of the Treasury or his del he SBJP Act). . .
d tgate, a trust that was in existence on Au- Atrust_that qualified asa domegtlc trus
ol-gust 20, 1996 (other than a trust treated 4§der prior law  could fail to qualify as &
lid owned by the grantor under subpart E gfomestic trust under new § 7701(a)(30
_ part | of subchapter J of chapter 1 of théF)- Thus, solely due to the change i
is Internal Revenue Code of 1986), and thagW: @ domestic trust could become a fo
in-was treated as a United States person §{fn trust as of the first day of its first tax
heAugust 19, 1996, may elect to continue tgP1€ Year beginning after December 3:
bebe treated as a United States persojy28- Such a change may have signi
Jnch?otwithstanding § 7701(8)(30)(E) Thecant adverse tax consequences. A no
reSmternal Revenue Service and the Deparf/@ntor trust whose status changed fro
terment of the Treasury will incorporate thelOMeStic to foreign prior to August 5,
ts gliidance contained in this notice in requt997 (the effective date of the repeal

taifhtions. Accordingly, trusts should follow 3 1491), was treated for purposes
Orthe procedures set forth in this notice. 3 1491 as having transferred, upon by

on- coming a foreign trust, all of its assets to
SECTION 2. BACKGROUND foreign trust, and therefore may hav
ing been subject to the § 1491 excise tax.

. Prior to the Small Business Job PrOteCﬁongrantor trust whose status change
rdion Act of 1996, Pub. L. 104-188, 110yom domestic to foreign on or after Au-
ouptat: 1755 (1996) (SBJP Act), the Statu(iust 5, 1997 (the effective date of § 68
esOf @ trust as domestic or foreign turneg reated as having transferred all of it
urdipon the subjective determination ofgsets to a foreign trust and must reco
s J¥hether the trust was more comparable gze as gain the excess of the fair mark
a resident or a nonresident alien individgg|ye of the property transferred over it
reval. S.e_e Rev. Rul. 60-181, 1960-1 Q-Badjusted basis under § 684.
257, citingB.W. Jones Trust v. Commis- T avoid the change from domestic t
ecSioner,46 B.T.A. 531 (1942)aff'd, 132 foreign status, a domestic trust needed
ad-2d 914 (4th Cir. 1943) (prior law). amend its provisions to meet the defini
ater- Section 1907(a) of the SBJIP Actjon set forth in new § 7701(a)(30)(E) by
halamended § 7701(a)(30) and (31) of thene first day of its first taxable year begin
an§ode to provide more objective criterianing after December 31, 1996. To assi
ador determining the status of a trust. Newjomestic trusts that may have had diff
§ 7701(a)(30)(E) provides that a trust wilculty conforming to the new domestic
be treated as a domestic trust if: (1) gust criteria, the Service published Notic
court within the United States is able t®6-65, 1996-2 C.B. 232. That notice pe
exercise primary supervision over the admits a domestic trust in existence on At
Mministration of the trust, and (2) one orust 20, 1996, to continue to file tax re
.ndnore United States persdrisave the au- turns as a domestic trust for taxable yea
beginning after December 31, 1996
ha. JAs originally enacted by the SBJP Act, newnotwithstanding the status of the trus
0 8 7701(a)(3_0)_(E)(||) required one or more United ;nder new § 7701(a)(30)(E), if certai
Jstates fiduciaries to have the authority to control a'&:onditions are satisfied. See als

Olsubstantial decisions of the trust. The Taxpayer R%— . .
lief Act substituted the word “persons” for the word 1601(i)(4) of the Taxpayer Relief Act.

“fiduciaries.” To obtain the relief provided in Notice




96-65, a trust is required to: (1) initiatemestic trust on August 19, 1996, if: (i) thedomestic trust for the period that includes
modification of the trust to conform totrustee filed a Form 1041, U.S. Incoméugust 19, 1996, (and that the trust did
new § 7701(a)(30)(E) by the due date (infax Return for Estates and Trusts, for theot file a Form 1040NR for that period),
cluding extensions) for filing the trust'strust for the period that includes Augusbr that the trust was not required to file a
income tax return for its first taxable yearl9, 1996 (and did not file a Form 1040NRForm 1041 or a Form 1040NR for the pe-
beginning after December 31, 1996; (2).S. Nonresident Alien Income Tax Re+iod that includes August 19, 1996, with
complete the modification within two turn, for that year); and (i) the trust had @n accompanying brief explanation as to
years of that date; and (3) attach a stateeasonable basis (within the meaning of &hy a Form 1041 was not required to be
ment to the trust’s income tax return, ag662) under the prior law for reporting adiled; and
described in Notice 96—65. a domestic trust for that period. (4) The name, address, and employer
Subsequent to the publication of Notice  (2) Trusts Not Filing a Form 1041  identification number of the trust.
96-65, Congress enacted § 1161 of the Some domestic trusts are not required -02 Filing the Required Statement with
Taxpayer Relief Act. Section 1161 allowso file Form 1041. For example, group the Service
a trust that was in existence on August 2@usts described in Rev. Rul. 81-100, Except as provided below, the trust
1996 (other than a trust treated as ownex9g1-1 C.B. 326, are not required to fildnust attach the statement to a Form 1041.
by the grantor), and that was treated asRorm 1041. Also, a domestic trust whoséhe statement may be attached to either
domestic trust on August 19, 1996, tgross income for the taxable year is ledhe Form 1041 that is filed for the first
elect to continue treatment as a domestihan the amount required for filing an intaxable year of the trust beginning after
trust, regardless of the result of the applicome tax return and that has no taxabf@ecember 31, 1996 (1997 taxable year),
cation of new § 7701(a)(30)(E) to theincome is not required to file a FormOr to the Form 1041 filed for the first tax-
trust. 1041. Section 6012(a)(4). able year of the trust beginning after De-

For purposes of the election, a trust thgember 31, 1997 (1998 taxable year).
SECTION 3. TRUSTS ELIGIBLETO 44 neither a Eorm 1041 nor a FormlN€ statement, however, must be filed no

MAKE THE ELECTION 1040NR for the period that includes Aulater than the due date for filing a Form

01 Basic Rule. gust 19, 1996, will be considered to havé041 for the 1998 taxable year, plus ex-
A trust that was in existence on AugusP€en treated as a domestic trust on Augy§nsions.  The election will be effective
20. 1996, and that was treated as a domds<2, 1996, if the trust had a reasonabif®’ _the 1997 taxable year, and thereafter,
tic trust on August 19, 1996, as provide@@sis (within the meaning of § 6662)unm rTVOkded f‘?lr (tjermpated.loléflih]? mtﬁt
in section 3.02, may elect to continud!nder prior law (i) for being treated as d1as already filed a Form or e

treatment as a domestic trust notwithdomestic trust for that period and (ii) fort997 taxable year without the statement
standing § 7701(a)(30)(E). This electiofiling neither a Form 1041 nor a Izormattached, the statement should be attached
: to the Form 1041 filed for the 1998 tax-

is not available to a trust that was wholly1040NR for that period.

: able year.
owned by its grantor under subpart E, pa8e c1i0N 4. PROCEDURE FOR If the trust has insufficient gross in-
|, subchapter J, chapter 1, of the Code qfjai|NG THE ELECTION come and no taxable income for its 1997
August 20, 1996. (Wholly-owned grantor or 1998 taxable year, or both, and there-
trusts may, however, follow the proce- .01 Required Statement. fore is not required to file a Form 1041 for

dures in Notice 96-65.) The election is To make the election, a statement mugither or hoth years, the trust must make
available to a trust if only a portion of thebe filed with the Service in the mannegne election by filing a Form 1041 for ei-
trust was treated as owned by the grantand time described in this notice. Thener the 1997 or 1998 taxable year with
under subpart E on August 20, 1996. If atatement must be entitled “Election tQne statement attached (even though not
partially-owned grantor trust makes thékemain a Domestic Trust under § 1161 Qfiherwise required to file a Form 1041 for
election, the election is effective for thethe Taxpayer Relief Act of 1997,” bethat year). The trust should only provide
entire trust. Also, a trust may not makeigned under penalties of perjury by agn the Form 1041 the trust’s name, name
the election if the trust has made an eledeast one trustee of the trust, and contaignd title of fiduciary, address, employer
tion pursuant to 8 1907(a)(3)(B) of thethe following information: identification number, date created, and
SBJP Act to apply the new trust criteria to (1) Astatement that the trust is electingype of entity. The statement must be at-
the first taxable year of the trust endingo continue to be treated as a domestigched to a Form 1041 that is filed no later
after August 20, 1996, because that eletrust under § 1161 of the Taxpayer Reliefhan October 15, 1999.
tion, once made, is irrevocable. Act of 1997, If the trust files a Form 1040NR for the
.02 Determining Whether a Trust was (2) A statement that the trustee had 8997 taxable year based on application of
Treated as a Domestic Trust on Augusteasonable basis (within the meaning of 8ew § 7701(a)(30)(E) to the trust, and sat-
19, 1996 6662) under prior law for treating the trusisfies Section 3.01 of this notice, in order
(1) Trusts Filing Form 1041 for the as a domestic trust on August 19, 1996or the trust to make the election the trust
Taxable Year that Includes Augus(The trustee need not explain the reasomust file an amended Form 1040NR re-
19, 1996 able basis on the election statement);  turn for the 1997 taxable year. The trust
For purposes of the election, a trust is (3) A statement either that the trustnust note on the amended Form 1040NR
considered to have been treated as a dded a Form 1041 treating the trust as #at it is making an election under § 1161
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of the Taxpayer Relief Act of 1997. Theyear, and thereafter, until revoked or terfreasury Department request comments on
trust must attach to the amended Formminated. the rules in this notice and, in particular,
1040NR the statement required by this no- A group trust under Rev. Rul. 81-100the change in circumstances that would
tice and a completed Form 1041 for th€¢981-1 C.B. 326, (and any other trust thatause a termination of the election.

1997 taxable year. The items of incomds not described above and that is not re- Comments should be submitted by
deduction and credit of the trust must bquired to file a Form 1041 or an informa-June 30, 1998 to: Internal Revenue Ser-
excluded from the amended Forntion return) need not attach the statemenmtce, P.O. Box 7604, Ben Franklin Sta-
1040NR and reported on the Form 104%o any return and should file the statemeriton, Washington, DC 20044, Attn:
The amended Form 1040NR for the 199%ith the Philadelphia Service Center. Th€ C:DOM:CORP:R (Notice 98-25
taxable year, with the statement and thgust must make the election provided bf.C:DOM:P&SI:2), Room 5226. Submis-
Form 1041 attached, must be filed withhis notice by filing the statement by Ocssions may be hand-delivered between the
the Philadelphia Service Center no lategober 15, 1999. The election will be efhours of 8 a.m. and 5 p.m. to: Courier’s
than the due date, plus extensions, for fifective for the 1997 taxable year, andesk, Internal Revenue Service, 1111
ing a Form 1041 for the 1998 taxable yeathereafter, until revoked or terminated. ~Constitution Ave., NW, Washington, DC,

If a trust has made estimated tax pay- .03 Failure to File the Statement in theAttn: CC:DOM:CORP:R (Notice 98-25
ments as a foreign trust based on applica- Required Manner and Time. CC:DOM:P&SI:2), Room 5226. Alterna-
tion of new § 7701(a)(30)(E) to the trust, |f a trust fails to file the statement in thetively, taxpayers may submit comments
but has not yet filed a Form 1040NR fomanner or time provided in Section 4.0%lectronically at
the 1997 taxable year, when the trust fileging 4.02, the trustee may provide a Writttp://www.irs.ustreas.gov/prod/tax__
its Form 1041 for the 1997 taxable year ifen statement to the district director hav- regs/comments.htm
must note on its Form 1041 that it madehg jurisdiction over the trust setting forth
estimated tax payments based on trege reasons for failing to file the stateme
ment as a foreign trust. ' The Form 104“”_ the required manner or time. If the disy jhgpection and copying. Please iden-
must be filed with the Philadelphia Servyict irector determines that the failure tqiry, the comments as relating to this
vice Center (and not with the service cemyje the statement in the required manney, yt 5 9
ter where the trust ordinarily would file its 5 time was due to reasonable cause, theo ice 98-25.

Form 1041). B district director may grant the trust an exSECTION 6. EFFECT OF THIS

If & trust forms part of a qualified stockie hsion of time to file the statementNOTICE ON NOTICE 96—65

bonus, pension, or profit sharing plan, thyhether an extension of time is granted
election provided by this notice must bpshall be in the sole discretion of the dis- A trust that otherwise qualifies for the

made by attaching the statement to the. girector. However, the relief pro_relief under this notice has the option of
plan’s annual return required unde(/ided by this notice is not ordinarily proceeding under the provisions of Notice
§ 6058 (information return) for the first .. -b1d i the statute of limitations for 2665 or this Notice 98-25, or both. If
plan year beginning after December 31the trust's 1997 taxable year has expire(ﬁhe trustee has begun conforming a trust’s
1996, or to the plan’s information retumAdditionaIly if the district director grants provisions under Notice 96-65 to meet
for the first plan year beginning after De-, " iension of time, it may contain term&€ definition set forth in new § 7701(a)-
cember 31, 1997. The statement must bey, oqhect 1o assessment as may be ndg0)(E). the trustee may discontinue con-
attached to the plan's information returm, o\ 14 ensure that the correct amount §fMing the trust's provisions to meet the

that is filed no later than the due date for new domestic trust criteria if the trustee

filing the plan’s information return for the tax will be c_ollected_fr_om the trust, its i i i

: M owners, and its beneficiaries. procegds under this Notice 98-25 instead
first plan year beginning after December of Notice 96—65.

31, 1997, plus extensions. The electioBECTION 5. REVOCATION OR

will be effective for the first plan year be-TERMINATION OF THE ELECTION  SECTION 7. EFFECTIVE DATE

ginning after December 31, 1996, ang\ND PUBLIC COMMENTS This notice applies to an election made

thereafter, until revoked or terminated. he fi bl f beai
Any other type of trust that is not re- Section 1161(a) of the Taxpayer Religfor the first taxable year of a trust begin-

quired to file a Form 1041 for the taxableAct authorizes the Secretary to prescrip@nd after December 31, 1996. The provi-
year, but that is required to file an inforregulations regarding the election to re¥'ons of this notice will be incorporated
mation return (for example, Form 5227)main a domestic trust. The regulations wilf"'© regulations that will be effective for
for the 1997 or 1998 taxable year must atAcorporate the rules contained in this ndi@xable years beginning after December
tach the statement to the trust’s informatice and provide guidance with respect tg1, 1996.

tion return for the 1997 or 1998 taxablevhen the occurrence of certain significanbppeRWORK REDUCTION ACT

year. However, the statement must be athanges in circumstances related to the

tached to an information return that igrust will terminate the election (for exam- The collections of information con-
filed no later than the due date for filingple, changes in the trustees from Unitethined in this notice have been reviewed
the trust’s information return for the 1998States persons to foreign persons). Thend approved by the Office of Manage-
taxable year, plus extensions. The elecegulations will also contain procedures foment and Budget for review in accor-
tion will be effective for the 1997 taxablerevoking the election. The Service and thdance with the Paperwork Reduction Act

the Service’s internet site). All com-
ents submitted will be available for pub-
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(44 U.S.C. 3507) under control number Books or records relating to a collec
1545-1600. tion of information must be retained a

An agency may not conduct or sponsotpng as their contents may become mate
and a person is not required to respond t@l in the administration of any interna
a collection of information unless the coltevenue law. Generally, tax returns ar
lection of information displays a validtax return information are confidential, a
control number. required by 26 U.S.C. 6103.

The collections of information in this
notice are in section 4 headBdocedure

for Making the Election.This informa- The principal authors of this notice ar

tion is required by the IRS to assure comgjiana Dolgoff and James A. Quinn of th
pliance with the provisions of the Smallntfice of Assistant Chief Counse!
Business Job Protgctlon Act of 1996 a”E’Passthroughs & Special Industries). F
the Taxpayer Relief Act of 1997. Theg ther information regarding this notice
likely respondents are trusts. _ contact Ms. Dolgoff or Mr. Quinn on

The gstlmated total annual reportquoz) 622-3060 (not a toll-free call). Fo
burden is 250,000 hours. further information about the interna

The estimated average annual burdefyna) tax consequences of the electic
per respondent is 30 minutes. that is the subject of this notice conta

The estimated number of respondent;ing pang of the Office of the Associat

is 500,009- Chief Counsel (International) on (202
The estimated annual frequency of r€522-3880.

sponses is once.

DRAFTING INFORMATION




