Test of Mediation Procedure for CHANGES The mediation procedure der a decision regarding any issue in dis-
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cases to be eligible for mediation. Mediadiscuss with the parties the rules and pro-
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cedure is Hective for requests for media-
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tion is an extension of thAppeals a taxpayer enters into a settlement with
BACKGROUND Announcement 95— process and will enhance voluntary com- Appeals (including a Appeals settle-
86, 1995-44 |.R.B. 27, dAnnounce- pliance. Mediation is a nonbinding ment through the mediation process),
ment 97-1, 1997-2 |.R.B. 62, contain th@rocess, and the mediator will help the and then requests competent authority
procedure that taxpayers previously usepharties reach their own negotiated settle- assistance, the U.S. competent authority
to request mediation. Under treeAn- ment To accomplish this goal, the medi- will endeavor only to obtain a correla-
nouncements, mediation only applied tator will act as a facilitato, assist in defin-  tive adjustment with the treaty country
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Mediation process: ment will set forth the procedures byOffice Appeals. The ARDA-LC from the
o , which the parties inform the other partiesegion in which the case is located will

1. Mediation is optional.A taxpayer anq the mediator of the participants in theoordinate with the ARDA-LC from the
and an Appeals Team Chief (or Appealg,egiation and will set forth any limitationregion in which the proposed mediator is
Officer) may request mediation, after cong, the number, identity or participation bylocated.
sultation with each other.  Such request i§,ch participants. In general, the parties Due to the inherent conflict that results
initiated by the taxpayer sending & writtenyre encouraged to include, in addition tbecause the Appeals mediator is an em-
request seeking approval for mediation tg,e required decision-makers, those peployee of the IRS, Appeals will provide to
the appropriate ARDA-LC, with & copy t0gons with information and expertise thathe taxpayer a statement confirming the
the National Director of Appeals. Foryj pe yseful to the decision-makers angémployee’s proposed service as a media-
cases assigned to an Appeals Officer, thRe mediator. Each party must notify theor, that the person is a current employee
handling of such request will be expeditedhegiator and the other party, no later thaof the IRS and that a conflict results from
if the taxpayer also sends a copy of thgyo weeks before the mediation, regarcthat mediator’s continued status as an IRS
mediation request to the Appeals Officef,q the participants on their mediatioremployee. The written agreement to me-
and the appropriate Appeals Associatgam. See Exhibit 2, below for a modetiiate will include this statement.

Chief. participants list. If the parties select an Appeals media-
Request approved!f the ARDA- 4. Selection of mediators, in generaltor (or Appeals co-mediator), National
LC approves the request, the ARDA- The taxpayer and the ARDA-LC will se-Office Appeals will pay the expenses as-
LC will inform the taxpayer and the |ect a mediator. The test of mediatiorsociated with the Appeals mediator (or
Appeals Team Chief or Appeals As- procedure for Appeals seeks to includeo-mediator).
sociate Chief and Appeals Officer cases using both non-IRS and Appeals 6. Non-Internal Revenue Service medi-
and schedule a conference to discuss personnel as mediators. Appeals’ decator, expenses.The taxpayer and the
the proposed mediation process. sion to mediate may depend upon the taX*RDA-LC may agree on a mediator from
Request deniedlf the ARDA-LC  payer's acceptance of an Appeals mediautside the IRS. If the parties select a
denies the request, the ARDA-LC +tor, See sections 5, 6, and 7, belowon-IRS mediator or co-mediator, the tax-
will promptly inform the taxpayer regarding who can be a mediator. Co-mepayer and National Office Appeals will
and the Appeals Team Chief or the diators can also be used, and may be susthare expenses associated with the media-
Appeals Associate Chief and Ap-  aple for the most complex issues. tor (or co-mediator) equally.
peals Officer. Although no formal  The taxpayer and the ARDA-LC canuse 7. Criteria for selection of mediators.
appeal procedure exists for the de- any local or national organization that proCriteria for selecting a mediator or co-
nial of a mediation request, a tax- vides a roster of neutrals in selecting a menediator may include completion of me-
payer may request a conference with diator. In order to minimize the possibilitydiation training, previous mediation ex-
the ARDA-LC to discuss the denial.  of a last-minute disqualification of the me-perience, a substantive knowledge of tax
Generally, the ARDA-LC will respond diator(s), the taxpayer and the ARDA-LOaw, or knowledge of industry practices.

to the taxpayer and the Appeals Teamre encouraged to prepare a list of parti&riteria may also include the projected

Chief or Appeals Associate Chief and Apto the transaction and potential participantsavel costs, hourly fees and other ex-

peals Officer within 30 days after thein the mediation other than employees gfenses, which will be considered subject

ARDA-LC receives the taxpayer’s re-the taxpayer and Appeals for presentatioi rules and regulations for Government

quest for mediation. to the potential mediators. If the taxpayeprocurement.

2. Agreement to mediat&he taxpayer and the ARDA-LC cannot agree on a me- 8. Issues coveredThe agreement to
and Appeals will enter into a writtendiator, they may agree to a procedure to bediate will specify the issue(s) that the
agreement to mediate. The agreemensed to select a mediator. parties agree to mediate. Each party will
should be as concise as possible. See Ex-In obtaining the services of a mediatorprepare a discussion summary of the is-
hibit 1, below for a model agreement tahe IRS will follow all applicable provi- sues (including the party’s arguments in
mediate. The ARDA-LC (in consultationsjons of the Federal Acquisition Regulafavor of the party’s position) for consider-
with the Appeals Team Chief or Appealsion. A mediator shall have no official, fi- ation by the mediator. The discussion
Associate Chief and Appeals Officer) willnancial, or personal conflict of interesisummaries should be submitted to the me-
negotiate and sign the agreement to medisith respect to the parties, unless such imliator and the other party no later than
ate on behalf of Appeals. The followingterest is fully disclosed in writing to thetwo weeks before the mediation session is
sections describe some considerationtaxpayer and the ARDA-LC and theyscheduled to begin.
that the taxpayer and Appeals should taksgree that the mediator may serve. See 59. Site, date, agendaThe agreement
into account in preparing this agreement.U.S.C. § 573. to mediate should identify the location

3. Participants. The parties to the me- 5. Appeals personnel as mediatorsand the proposed date of the mediation
diation process will be the taxpayer andonflict statement and expens@$ie tax- session. The parties should attempt to se-
Appeals. Absent an agreement to the copayer and the ARDA-LC may select arlect a site at or near the mediator’s office,
trary, the parties must have participantdppeals representative to be the mediatdhe taxpayer’s office or an Appeals office.
attending the mediation with decision-The Appeals mediator shall be from anThe parties should also agree upon an
making authority. The mediation agreeether Appeals region, or from Nationalagenda in consultation with the mediator.
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10. Confidentiality. The mediation Moreover, the mediator’s firm will be dis- qualification provisions including, for ex-
process is confidential. As part of thegualified from representing the taxpayeample, the rules of the United States Tax
agreement to mediate, the taxpayer wibhr any other parties involved in the trans€ourt and applicable canons of ethics.
acknowledge in writing that the mediatoractions or issues that are the particular 13. Withdrawal. Either party may
the persons invited to participate in thessubject matter of the mediation in any acwithdraw from the process anytime be-
procedures by the taxpayer, and those pdren that involves the transactions or isfore reaching a settlement of the issues
sons the IRS invites to participate, magues that are the particular subject matteeing mediated by notifying the other
have access to all the taxpayer’s return af the mediation. party and the mediator in writing.
return information pertaining to the issues The mediator’s firm will not be dis- 14. Mediator’s report. At the conclu-
being considered, pursuant to I.R.Cqualified from representing the taxpayesion of the mediation process, the media-
8§ 6103 and the regulations thereundear any other parties in any future actiorior will prepare a brief written report and
particularly I.R.C. 88 6103(c), andthat involves the same transactions or isubmit a copy to each party. See Exhibit
6103(n) and the regulations thereundesues that are the particular subject mattdr below for a model mediator’s report.
See Exhibit 3, below for a model consenof the mediation, provided that (I) the me- 15. Appeals procedures applyf the
and acknowledgment form regarding theliator disclosed the potential of such repparties reach an agreement on all or some
disclosure of returns and return informaresentation to the parties to the mediatioissues through the mediation process, Ap-
tion. IRS employees involved in any wayconducted by the mediator prior to theeals will use established procedures, in-
in the mediation process, the outside meparties’ acceptance of the mediator, (iitluding preparation of a specific matters
diator and any person under contract tsuch action relates to a taxable year that ¢éosing agreement (Form 906). See State-
the IRS that the IRS invites to participatalifferent from the taxable year that is thenent of Procedural Rules, 26 C.F.R.
will be subject to the confidentiality andsubject matter of the mediation, (iii) the§ 601.106. Delegation Order 236 (Rev. 3)
disclosure provisions of the Internal Reviirm’s internal controls preclude the medi-may apply to settlements resulting from
enue Code, including I.R.C. 88 6103ator from any form of participation in thethe mediation process.

7213, and 7431. matter, and (iv) the firm does not appor- If the parties do not reach an agreement

IRS employees, the taxpayer, the oution to the mediator any part of the fe@n an issue being mediated, Appeals will
side mediator, and persons invited to patherefrom. In the event the mediator hasot reconsider it, and a statutory notice of
ticipate by the IRS and the taxpayer shalieen selected prior to the mediator learrdeficiency will be issued.
not voluntarily, or through discovery oring of the identity of one or more of the 16. Use as precedentA settlement
compulsory process, disclose any inforparties involved in the mediation, requirereached by the parties through mediation
mation regarding the mediation process anent (I) will be deemed satisfied if thewill not be binding on the parties (or oth-
any communication made during the memediator promptly notifies the parties oferwise control) for taxable years not cov-

diation process, including the settlementhe potential representation. ered by the agreement. Except as pro-
terms, except as provided in 5 U.S.C. While the mediator may not receive avided in the agreement, such settlement
§ 574, direct allocation of the fee from the taximay not be used as precedent by any party.

11. Section 7214(a)(8) disclosure payer (or other party) in the matter for 17. Effective Date.These procedures
Under I.LR.C. § 7214(a)(8), IRS employ-which the internal controls are in effectare effective for requests for mediation
ees must report information concerninghe mediator will not be prohibited frommade during the two-year test period be-
violations of any revenue law to the Secreceiving a salary, partnership share ainning on November 16, 1998, the date
retary. The agreement to mediate wiltorporate distribution established by priothis Announcement is published in the In-
state this requirement and the parties wilhdependent agreement. The mediator artdrnal Revenue Bulletin.
acknowledge this duty. his or her firm are not disqualified from For further information contact:

12. Disqualification. The mediator representing the taxpayer or any othefhomas C. Louthan, Director, Office of
will be disqualified from representing theparties involved in the mediation in anyAlternative Dispute Resolution and Cus-
taxpayer in any pending or future actionmatters unrelated to the transactions or issmer Service Programs, National Office
that involves the transactions or issuesues that are the particular subject matté&ppeals, (202) 401-4098 (not a toll-free
that are the particular subject matter of thef the mediation. number), or Sandy Cohen, Office of Al-
mediation. This disqualification extends This paragraph 12 only applies to repternative Dispute Resolution and Cus-
to representing any other parties involvedesentations on matters before the IRS. tomer Service Programs, National Office
in the transactions or issues that are the The provisions of this paragraph 12 aréppeals, (202) 401-4101 (not a toll-free
particular subject matter of the mediationin addition to any other applicable dis-number).



Exhibit 1:

Model Agreement to Mediate
1. The Mediation Process.

The mediation will be an extension of the Appeals process to NAIME OF TAXPAYER ] and Internal Revenue Service
(IRS)—Appeals (the PARTIES) reach their own negotiated settlement of the issues to be mediated. See (2) below for the par
pants in the mediation process. To accomplish this goal, the mediator will act as a facilitator, assist in defining émelipsoies
mote settlement negotiations between the PARTIES. The mediator will inform and discuss with the PARTIES the rules and pro
dures pertaining to the mediation process. The mediator will not have settlement authority and will not render a design rega
any issue in dispute. The PARTIES will continue to have settlement authority for all issues considered under the mesgiaion pro

2. Nature of Process, Participants, Withdrawal.

(a) The mediation process is optional.

(b) The PARTIES must have participants attending the mediation session with decision-making authority. No later than t
weeks before the mediation, each PARTY will submit to the other PARTY and the mediator a list of the participants whadwill atter
the mediation session on behalf of or at the request of the party, including a designation of the person with decisiomtmaking a
ity who will represent the PARTY at the mediation session. Each PARTY’s list of participants should contain the partiaipant’'s n
the participant’s position with the PARTY or other affiliation (e.g., a member of the XYZ law firm, counsel to the taxpaly#ng, an
participant’s address, [telephone number and fax numBdirparticipants attending the mediation on behalf of or at the request of a
PARTY should be listed on the PARTY’s list of participants, including witnesses, consultants and attorneys.

[Insert limitations on the number or types of participants, if any.]

(c) Either PARTY may withdraw from the process at any time prior to reaching a settlement of the issues to be mediated by n
fying the other PARTY and the mediator in writing.

3. Selection of Mediator, Costs.

a [NAME OF TAXPAYER ] and NAME], Assistant Regional Director of Appeals-Large Case (ARDA-LC), by mutual agree-
ment, will select a mediator. To facilitate the selection of a mediator, the PARTIES may agree to use any local or gati@aal or
tion that provides a roster of neutrals in selecting a mediator. The mediator may be a non-IRS individual or an Appestia-repres
tive, with previous mediation training or experience. Co-mediators may also be selected. A potential mediator must glisclose
official, financial, or personal conflict of interest with respect to the PARTIES. Any potential mediator with any such aoinfli
terest may not serve as a mediator, unless such interest is fully disclosed in writing to the PARTIES and they agreedizbithe m
may serve. See 5 U.S.C. § 573.

b. The costs of a non-IRS mediator or co-mediator will be shared equally by the taxpayer and National Office Appedls, subjec
applicable rules and regulations for Government procurement. If an Appeals mediator or co-mediator is selected, Nagonal Off
Appeals will pay the costs associated with the mediator (or co-mediator). Due to the inherent conflict that results \wpealthe A
mediator is an employee of the IRS, Appeals will provide to the taxpayer a statement confirming the employee’s proposed servic
a mediator, that the person is a current employee of the IRS and that a conflict results from that mediator’s contiraseahstiatis
employee.

4. Issues to be Mediated.

The mediation session will encompass the following issues in the IRS audAMH OF TAXPAYER ]'s federal tax returns:
(a) Issue #1
(b) Issue #2

5. Submission of Materials.

Each PARTY will present to the mediator a separate written summation not to exceed 20 pages (exclusive of exhibits consistin
pre-existing documents and reports) regarding each issue. The mediator will have the right to ask either PARTY for additional
formation before the mediation session if deemed necessary for a full understanding of the issues to be mediated. A copy of
submission a PARTY gives to the mediator will be provided simultaneously to the other PARTY.

6. Place of Mediation.
The PARTIES should attempt to select a site at or near the mediator’s difddF OF TAXPAYER ]'s office, or an Appeals

office.
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7. Proposed Schedule.

Subject to the approval of the mediator, the mediation session will be conducted according to the following schedule:

Submission of Materials to A DATE WHICH IS NOT LATER THAN TWO WEEKS BEFORE THE DATE OF
Mediator: MEDIATION SESSION

Mediation Session: By MONTH DAY, YEAR and TIME
8. Confidentiality.

The mediation process will be confidentiaNAME OF TAXPAYER ] acknowledges that the mediator and the other persons in-
vited by the PARTIES to participate in the mediation, will have access to AINME OF TAXPAYER ]'s return or return informa-
tion pertaining to the issues being mediated pursuant to I.R.C. 88 6103(b), 6103© and 6103(n) and the regulations tissreatder. (
tached Consent to and Acknowledgment of Disclosure of Return and Return Information.) IRS employees involved in any way in
mediation process, and any person under contract to the IRS that the IRS invites to participate will be subject to ttialitpaiidien
disclosure provisions of the Internal Revenue Code, including I.R.C. 88 6103, 7213 and 7431. IRS emyllyde©F TAX-
PAYER], the outside mediator, and persons invited to participate by the PARTIES in the mediation shall not voluntarily, or throu
discovery or compulsory process, disclose any information regarding the mediation process or any communication made durin
mediation process, including the settlement terms, except as provided in 5 U.S.C. § 574.

9. I.LR.C. Section 7214 (a)(8) Disclosure.

The PARTIES to this agreement acknowledge that IRS employees involved in this mediation are bound by the I.LR.C. § 7
(a)(8) disclosure requirements concerning violations of any revenue law.

10. No Record.
There will be no stenographic record, no audio or video tape recording or other transcript of the mediation session(s).
11. Report by Mediator.

At the conclusion of the mediation session, the mediator will issue a brief report to the PARTIES identifying each issed descri
in section 4, above, and whether the PARTIES either agreed to resolve or did not resolve the issue.

12. Appeals Procedures Apply.

If the mediation process enables the PARTIES to reach agreement on the issues, established Appeals procedures will apply.
gation Order 236 (Rev. 3) may apply to settlements resulting from the mediation process. If the PARTIES cannot reachamgreeme
an issue being mediated, Appeals will not reconsider it, and a statutory notice of deficiency will be issued with resjeagteeml
issues.

13. Precedential UseA settlement reached by the parties through mediation will not be binding on the parties (or otherwise col
trol) for taxable years not covered by the agreement. Except as provided in the agreement, such settlement may ngréeadsed as

dent by any party.

INTERNAL REVENUE SERVICE, NAME OF TAXPAYER
APPEALS

By: By:

Assistant Regional NAME

Director of Appeals- Title

Large Case Date:

Date:




Exhibit 2:

Model Mediation Participants List

Case Name:

Submitted By:

Date:

Please list below all participants attending the mediation, including witnesses, consultants, and attorneys. This fosemhtst be
the other party and to the mediator(s) no later than two weeks before the mediation session. Insert an asterisk (*haeferaf the
the person who has decision-making authority at the mediation sessions:

NAME POSITION OR ADDRESS TELEPHONE &
AFFILIATION FAX NUMBER



Exhibit 3:
Model Consent to and Acknowledgment of Disclosure Of Return And Return Information

Pursuant to I.R.C. 8 6103(c) and the regulations thereunder, |, , on behalf of , (hereafter Taxpager) authc
the Internal Revenue Service to disclose to , a person the Taxpayer has invited to participate in the Taxpdiper's medi
with the Internal Revenue Service, all of the Taxpayer’s returns and return information, within the meaning of I.R.C. §:
6103(b)(1)—(2), pertaining to the issues being mediated.

Taxpayer also acknowledges that the Internal Revenue Service may disclose Taxpayer’s returns and return informatiorato the me
tor or to persons the Internal Revenue Service may invite to participate in the Taxpayer’'s mediation, pursuant to I.R.@- 8§ 6103
cluding I.R.C. § 6103(n).

Taxpayer understands that, without this consent to disclosure, Taxpayer’s returns and return information would be canfidential
disclosable only as authorized by Title 26.

| certify that | am the Taxpayer’s , and that | have the authority to execute this consent to disclosure ogehis Taxpa
behalf.

Taxpayer’s Name:

Taxpayer’s Address:

Taxpayer’s Identification Number:

Tax period(s): through , inclusive.

Name of person executing consent:*

(Please print or type)

Signature:

Date:

* |f signed by taxpayer’s authorized representative, attach a copy of Form 2848, Power of Attorney and Declaration afaRepreser
tive.



Exhibit 4:
Model Mediator’s Report

The parties below agreed to mediate their disputelONTH DAY, 199X. The parties attended a mediation sessioONTH
DAY, 199X in an attempt to settle the following issue(s):

ISSUE:
SETTLEMENT: [1Yes
[1No
[] Partial
ISSUE:
SETTLEMENT: [1Yes
[1No
[] Partial

Settlement documents will be prepared under established Appeals procedures.

DATED this day of

/s/ Mediator

/sl Party

/sl Party



