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SUMMARY: This document contains
final regulations relating to the withhol d-
ing of income tax under sections 1441,
1442, and 1443 on certain U.S. sourcein-
come paid to foreign persons, the related
tax deposit and reporting requirements
under section 1461, and the related re-
quirements governing collection, refunds,
and credits of withheld amounts under
sections 1461 through 1463 and sections
6402 and 6413. Additionally, this docu-
ment contains final regulations relating to
the statutory exemption under sections
871(h) and 881(c) for portfolio interest.
This document removes temporary em-
ployment tax regulations under the Inter-
est and Dividend Compliance Act of 1983
and amends existing regulations under
sections 6041A and 6050N. This docu-
ment finalizes changes to the proposed
regulations contained in project number
INTL-52-86 [1988-1 C.B. 892], pub-
lished on February 29, 1988, under sec-

tions 6041, 6042, 6044, 6045, and 6049.
This document also finalizes proposed
regulations contained in project number
IA—-33-95 [1996-1 C.B. 772], published
on December 21, 1995, relating to the ef -
fective date of certain temporary employ-
ment tax regulations. This document fi-
nalizes related changes to the regulations
under sections 163(f), 165(j), 3401, 3406,
6109, 6114, 6413, and 6724. This docu-
ment removes certain regulations under
income tax treaties.

EFFECTIVE DATES:. Theseregulations
are effective January 1, 1999, except the
addition of §31.9999-0, the removal of
835a.9999-0T and the addition of
§35a.9999-0, which are effective October
14, 1997.

FOR FURTHER INFORMATION CON-
TACT: Lilo Hester or Teresa Burridge
Hughes, telephone (202) 622-3840 (not a
toll-free number), for questions on the
regulations generally; Carl Cooper, tele-
phone (202) 622-3840 (not a toll-free
number), for questions on portfolio inter-
est and qualified intermediary agree-
ments; Renay France, telephone (202)
622-4940 (not a toll-free number), for
questions on the regulations relating to
chapter 61 of the Internal Revenue Code
or section 3406.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information con-
tained in these final regulations have been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507) under control num-
ber 1545-1484. Responses to these collec-
tions of information are required to obtain
a benefit (to clam an exemption to, or a
reduction in, the withholding tax), and to
facilitate tax compliance (to verify entitle-
ment to an exemption or areduced rate).

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless the col -
lection of information displays a valid
OMB control number.

The estimate of the reporting burden in
these final regulations will be reflected in

the burdens of Forms W-38, 1042, 1042S,
8233, 8833, and the income tax return of a
foreign person filed for purposes of
claiming arefund of tax.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing the burden should be sent to the
Internal Revenue Service, Attn: IRS Re-
ports Clearance Officer, T:FP, Washing-
ton, DC 20224, and to the Office of Man-
agement and Budget, Attn: Desk Officer
for the Department of the Treasury, Office
of Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater -
ial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

Background

This document contains final amend-
ments to the Income Tax Regulations
(CFR parts 1, 31, 35aand 301) under sec-
tions 163(f), 165(j), 871, 881, 1441, 1442,
1443, 1461, 1462, 1463, 3401, 3406,
6041, 6041A, 6042, 6045, 6049, 6050A,
6050N, 6109, 6114, 6402, 6413, and 6724
of the Internal Revenue Code (Code).
This document also removes certain regu-
lations under income tax treaties.

On April 15, 1996, (61 FR 17614) the
IRS and Treasury published a notice of
proposed rulemaking under a number of
sections of the Code, dealing with the
withholding of tax under section 1441,
1442, or 1443 on amounts paid to foreign
persons, procedures for claiming foreign
status to avoid backup withholding under
section 3406 on certain payments, and the
reporting to the IRS of paymentsto foreign
persons. Reporting to the IRS may be re-
quired under sections 6011 and 1461 or
under the reporting provisions of chapter
61 of the Code, such as sections 6041,
6041A, 6042, 6044, 6045, 6049, 6050A, or
6050N, (the Form 1099 reporting provi-
sions). Commentsresponding to the notice
were received and a public hearing was
held on July 24, 1996. After considering
the comments submitted in writing and at
the hearings, the proposed regulations are
adopted as revised by this Treasury deci-
sion. Therevisons are discussed bel ow.



Payments to domestic and foreign per-
sons create a number of withholding and
information reporting obligations for both
the payor and the recipient of these pay-
ments under various provisions of the
Code. These procedures are important to
the operation of IRS matching systems.
Those systems are part of a compliance
program that allows the IRS to match in-
formation provided by payors with in-
come reported on a payee’ sincome tax re-
turn and help detect U.S. taxpayers that
fail to file returns or underreport income.
The withholding of tax at source and the
reporting of payments to foreign persons
are also important to insure that foreign
persons comply with their U.S. tax obliga-
tions. The finad regulations contained in
this document deal mostly with payments
to foreign persons, and the U.S. income
tax liability resulting from such payments.

Under sections 871(a) and 881(a) of the
Code, nonresident alien individuals and
foreign corporations are subject to a 30-
percent tax on most items of income they
receive from sources within the United
States that are not effectively connected
with the conduct of atrade or businessin
the United States. Income taxable under
these provisions includes interest, divi-
dends, royalties, compensation, other
fixed or determinable annual or periodical
(FDAP) income and certain gains. The
tax liability imposed under sections
871(a) and 881(a) is generaly collected
by way of withholding at source under
chapter 3 of the Code pursuant to section
1441(a) (for payments to nonresident
alien individuals and foreign partner-
ships), section 1442(a) (for payments to
foreign corporations), or section 1443(a)
(for payments of certain income to for-
eign tax-exempt entities). Other special
withholding provisions apply under sec-
tion 1443(b) (deding with the withhold-
ing of the 4-percent tax imposed under
section 4948), section 1445 (dealing with
gains from the disposition of U.S. real
property) and section 1446 (dealing with
effectively connected income of foreign
partnersin a partnership). The tax liabil-
ity imposed under sections 871, 881,
1441, 1442, and 1443 also extends to pay-
ments to other foreign persons, including
foreign trusts and estates.

The 30-percent rate is often reduced
under the Code or an income tax treaty.
Under current regulations, a withholding

agent may generaly rely on a statement
furnished by, or for, the beneficial owner
certifying eligibility for a reduced rate.
The procedural requirements for claiming
a reduced rate of withholding may vary
depending upon the type of income, the
status of the taxpayer, or whether an in-
cometax treaty applies. For example, the
portfolio interest exception under sections
871(h) and 881(c) for U.S. interest on an
obligation in registered form is condi-
tioned upon the beneficial owner of the
interest providing a statement of foreign
status to the U.S. withholding agent,
which can be provided on a Form W-8.
See §35a.9999-5(b), A-9. If areduction
is claimed under an income tax treaty, the
withholding agent may generaly rely on a
Form 1001 provided by, or for, the benefi-
cial owner claiming residence in a treaty
country. For dividends, however, the cur-
rent rules do not require certification of
foreign status in order to obtain areduced
rate of withholding at source under an in-
cometax treaty. Instead, the withholding
agent may generally rely on the address of
the payee and grant a reduced rate of
withholding at source if the recipient’s ad-
dressisin atreaty country.

A withholding agent is generally re-
quired to file an annual income tax return
on Form 1042 to report amounts upon
which an amount was actually withheld
under chapter 3 of the Code or would
have been required to be withheld but for
an exemption under the regulations, or an
income tax treaty. Aninformation return
on aForm 1042—-S must be attached to the
Form 1042 and must report each recipi-
ent’s name and address, amounts paid,
and amounts withheld, if any. See
§1.1461-2(b) and (c).

A payor making payments to foreign
persons must also be aware of the infor-
mation reporting provisions under chapter
61 of the Code and of other withholding
regimes, such as section 3406 (backup
withholding), section 3402 (wage with-
holding), and section 3405 (withholding
on pensions, annuities, etc.). Payors sub-
ject to these reporting and withholding
rules include both U.S. persons and for-
eign persons, subject to certain excep-
tions. Under chapter 61 of the Code,
many types of payments, such as interest,
dividends, royalties, broker proceeds, etc.
(reportable payments) must be reported
on a Form 1099 if paid to certain U.S.

persons. Theformisfiled with the IRS
and a copy is furnished to the recipient of
the payment. In addition, section 3406 re-
quires those same U.S. payeesto furnish a
taxpayer identifying number (TIN) to the
payor, generally on a Form W-9, and, for
reportable interest and dividends, a certi-
fication that the payee is not subject to no-
tified payee underreporting. Failure to
provide a TIN would generally require the
payor to backup withhold on the payment
at the rate of 31-percent. A payor that
failsto obtain a TIN or other required in-
formation in the manner required or to
backup withhold when required under
section 3406 may also be liable, under
section 3403, for interest and penalties, in
addition to any amount that should have
been withheld under section 3406.

Payments to foreign persons are ex-
empt from Form 1099 information report-
ing and backup withholding. However,
the exemption is generally conditioned
upon the recipient furnishing a certificate
supporting its foreign status. The existing
regulations under the information report-
ing provisions of chapter 61 contain guid-
ance to help payors determine when pay-
ments are made to a foreign person.
Generally, depending upon the type of
payment involved, a payor may rely on a
certification of foreign status made on
Form W-8, Form 1001, Form 4224, or, in
the case of certain payments outside the
United States, on alternative evidence of
foreign status. See, for example,
§35a.9999-3, A—34. Therefore, even if
an amount paid to aforeign person is ex-
empt from withholding under chapter 3 of
the Code (e.g., gain from the sale of secu-
rities), a payor must nevertheless comply
with specified certification proceduresin
order to avoid being subject to penalties
for failure to comply with the information
reporting and the backup withholding
procedures (only amounts subject to re-
porting under the Form 1099 reporting
provisions are subject to backup with-
holding under section 3406; see section
3406(b) and 831.3406(a)—-1(a) and, for
example, 831.3406(b)(2)-1(a)).

As explained in the preamble to the
proposed regulations, the IRS and Trea-
sury have reviewed the current withhold-
ing and reporting procedures applicable to
cross-border payment flows and have
concluded that changes are necessary to
accommodate the size and growth of in-



ternational financial markets. The IRS
and Treasury have concluded that allow-
ing the benefit of the reduced rate at
source, rather than through arefund pro-
cedure, continues to be desirable. A
regime based on reduction of withholding
at source avoids the adminigtrative costs
and delays that can occur when applying
for a refund of overwithheld amounts.
This regime, however, depends on with-
holding agents performing important
compliance functions. They must obtain
documentation substantiating claims of
foreign status and of reduced rates of
withholding and must provide informa-
tion to the IRS.

One of the important objectives of the
revisions is to eliminate unnecessary bur-
dens that the lack of standardization and
coordination of current procedures may
impose on withholding agents. Whileitis
unavoidable that different information be
required for different types of income or
recipients, the forms currently in use
apply different standards of proof and are
not uniform in the manner in which the
information is furnished to withholding
agents. The final regulations unify the
documentation requirements and seek to
facilitate compliance by clarifying uncer-
tainties that may exist under current rules
(e.g., the scope of due diligence standards
imposed on withholding agents).

These regulations also address impor-
tant issues relating to payments to inter-
mediaries (e.g., nominees, agents, etc.),
including whether intermediaries should
certify status on behalf of beneficial own-
ersand, if so, how. Intermediary proce-
dures under current rules have proved dif-
ficult to implement in a number of cases.
In particular, U.S. source interest on
obligationsin registered form do not qual-
ify as portfolio interest under sections
871(h) and 881(c) unless the U.S. with-
holding agent receives a statement that
the beneficial owner of the obligation is
not a U.S. person (see section 871(h)(2)-
(B)(ii)). When the payment is madeto a
foreign person acting as an intermediary
on behalf of the beneficial owner or of
other intermediaries, the current regula-
tions require that the beneficial owner
certification be passed up through the
chain of intermediaries to the U.S. with-
holding agent. See §35a.9999-5(b), A-9.
Thefinal regulations offer alternative pro-
cedures and respond to the concerns ex-

pressed by various representatives of the
financial community regarding compli-
ance costs.

The final regulations are also respon-
sive to the Congressional mandate in sec-
tion 342 of the Tax Equity and Fiscal Re-
sponsibility Act of 1982 (TEFRA) that
Treasury consider a range of options for
replacing the address/self-certification
method of administering income tax
treaty benefits. The IRS and Treasury
have studied several options for improv-
ing the withholding procedures to respond
to this mandate, including a system of
certification of residencein atreaty coun-
try and refund systems. At hearings held
in February of 1985 on proposed regula-
tionsissued in 1984 under section 1441,
comments from the public and several
U.S. treaty partners made it apparent that
certification requirements, as proposed,
would create too many administrative
problems for payments made through
nominees. The final regulations reflect
these comments. The procedures adopted
for documenting eligibility for benefits
under tax treaties are similar to those ap-
plicable to portfolio interest on obliga-
tionsin registered form.

Streamlining the current procedures
and implementing workable intermediary
certification procedures represent a sub-
stantial simplification and reduction of
burden. The IRS and Treasury expect that
this, in turn, should result in greater com-
pliance and improve the ability of with-
holding agents and the IRS to detect abu-
sive claims of foreign status or of benefits
under U.S. income tax treaties or under
the Code.

On December 21, 1995, at 60 FR
66243, a notice of proposed rulemaking
(1A—33-95) was published proposing to
add §31.9999-0. Thisdocument finalizes
the proposed regulations. The effective
date of this addition is October 14, 1997.

Explanation of Provisions and Revisions

A. Comments and Changesto §1.871-14
and Related Reporting Requirements
Under Section 6049

Consistent with the proposed regula-
tions, the final regulations incorporate
without substantive changes the relevant
provisions from the existing temporary
regulations implementing the repeal of

the 30-percent tax on portfolio interest
(Questions and Answers Relating to the
Repeal of 30-percent Withholding by Sec-
tion 127 of the Tax Reform Act of 1984
and to the Application of Information Re-
porting and Backup Withholding in Light
of such Repeal). These provisions deal
with bearer obligations, convertible oblig-
ations, and pass-through certificates. Sec-
tion 1.871-14(b)(1) incorporates the pro-
visions in §35a.9999-5(a), A—1 and the
rules in 85f.103-1(c) defining a bearer
obligation. It also reflects the rules in
§5f.103-1(c) regarding obligations in reg-
istered form that are convertible into
bearer form. At the request of commenta
tors, the definition of anaobligation in reg-
istered form contained in 85f.103-1(c) is
restated in 81.871-14(c)(1)(i). The defin-
ition restates the rules in 835a.9999-5(c),
A-18, regarding the effect of convertibil-
ity features on the status of an obligation
as an obligation in bearer or registered
form. Further, at the request of commen-
tators, the provisions in §35a.9999-5(b),
A-12 through 15 regarding obligationsis
sued in registered form and targeted to
foreign markets are retained without sub-
stantive changes. Comments received
from U.S. agencies and instrumentalities
indicate that they have relied on these
procedures in the past and that they plan
to do so again.

One commentator requested additional
clarifications under §1.165-12(c). Inre-
sponse to these comments, the $1 million
minimum denomination requirement
under §1.165-12(c)(1)(ii) is eliminated in
order to conform that provision to
81.165-12(c)(3)(iii). In addition, in
81.165-12(c), the term United Sates is
replaced with the term United States and
its possessions to coordinate the provi-
sions with §1.163-5(c)(2)(i)(C) and (D).
In 81.165-12(c)(1)(iii), a provision was
added to explain that a holder delivering a
bearer obligation to afinancial institution
or exempt organization may rely on a
written statement furnished by the institu-
tion or organization. Further, athough
the commentator suggested adding a sen-
tence to §81.165-12(c)(1) to clarify that
each of paragraphs (i) through (iii) must
be satisfied in order to avoid holder sanc-
tions, this change is unnecessary because
the need to meet all of the requirementsin
each of these clausesis sufficiently clear.
The commentator proposed various



changes to the rules governing the foreign
targeting of bearer obligations on original
issuance. However, the final regulations
do not address these changes which are
outside the scope of this project.

The proposed regulations regarding the
certification requirements for obligations
in registered form are finalized without
substantive changes. Asin the proposed
regulations, a TIN is not required to be
stated on a Form W-8 used to claim the
benefit of the portfolio interest exemp-
tion, regardless of whether the debt oblig-
ation is publicly traded.

Several commentators have asked that,
in the case of portfolio interest on obliga-
tions in registered form, the provisions
dealing with late-received documentation
be conformed to similar provisions under
proposed 8§1.1441-1(f)(5). Under pro-
posed §81.871-14(c)(3) and 1.1441—
1(f)(5), the failure to timely receive ap-
propriate documentation (i.e., in most
cases, a Form W-8) may be cured by ob-
taining the documentation later. Under
the proposed regulations, the cure proce-
dures apply for purposes of withholding
under section 1441 and for purposes of
meeting the requirement under sections
871(h) and 881(d) that the U.S. withhold-
ing agent receive a statement. However,
proposed §1.871-14(c)(3) requires that
the documentation be received before the
expiration of the limitations period of the
beneficial owner. In contrast, proposed
81.1441-1(f)(5) requires that the docu-
mentation be received before the expira-
tion of the limitations period of the with-
holding agent. Commentators have asked
that the relevant limitations period for
qualifying interest as portfolio interest
under sections 871(h) and 881(d) be that
of the withholding agent and not of the
beneficial owner. This comment is not
adopted because of the special conditions
for interest to qualify as portfolio interest.
Under section 871(h)(2)(B)(ii), interest
on an obligation in registered form is
portfolio interest only if the U.S. with-
holding agent receives a statement that
the beneficial owner of the obligation is
not aU.S. person. The legidative history
to the amended provisions (see section
1810(d)(3)(B) of the Tax Reform Act of
1986 (Public Law 99-514)) specifies that
the statement may be received late, but no
later than the expiration of the beneficial
owner’s statute of limitation. This indi-

cates that, if the required statement is re-
ceived after the beneficial owner’s statute
of limitation has expired, the interest can
no longer qualify as portfolio interest. Al-
though the withholding agent is permitted
to receive documentation at any time
within its own limitations period and es-
tablish an applicable reduction in the
withholding rate after the fact (e.g., under
an income tax treaty), such cure proce-
dureis not effective to confer portfolio in
terest status to the interest if it occurs after
the beneficial owner’s statute of limita-
tions has expired. A cross-reference to
§1.1441-1(b)(7) (i.e., proposed §1.1441—
1(f)(5) as renumbered under the final reg-
ulations) is included in §1.871-14(c)(3)
to clarify the difference between the two
cure procedures.

B. Comments and Changesto §1.1441-1

1. Coordination With Other Withholding
and Information Reporting Provisions

Commentators noted that withholding
and information reporting requirements
applicable to payments to foreign persons
are governed by a complex web of statu-
tory provisions and that the relationship
of these provisions among themselves
may be difficult to understand. In re-
sponse to these comments, a number of
changes have been made to help payors
and their advisers locate relevant guid-
ance.

As suggested, the table of contents in
§1.1441-0 has been expanded. Section
1.1441-1(b)(4) and (5) has been added to
provide an overview of how the withhold-
ing and reporting procedures under chap-
ter 3 of the Code relate to the information
reporting provisions under chapter 61 of
the Code and other withholding regimes
under sections 3402 (wage withholding),
3405 (withholding on pensions, annuities,
etc.), and 3406 (backup withholding).
Provisions explaining the interaction of
applicable withholding and reporting pro-
visionsin the case of payments to foreign
intermediaries or foreign partnerships
have been added also. See explanation of
those rules, under the heading “Clarifica-
tion of Reporting and Withholding Oblig-
ations for Payments to and by Foreign In-
termediaries’ of this preamble. Where
appropriate, additional cross referencesto
chapter 61 and to sections 3402, 3405,
and 3406 have been added in §1.1441-1

and cross-references in regulations under
sections 3402, 3405 and 3406 have also
been added.

As a general matter, a withholding
agent (whether U.S. or foreign) must as-
certain whether the payee isa U.S. or a
foreign person. If the payeeisaU.S. per-
son, the withholding provisions under
chapter 3 of the Code do not apply; how-
ever, information reporting under chapter
61 of the Code may apply; further, if a
TIN is not furnished in the manner re-
quired under section 3406, backup with-
holding may also apply. If the payeeisa
foreign person, however, the withholding
provisions under chapter 3 of the Code
apply instead. To the extent withholding
isrequired under chapter 3 of the Code, or
is excused based on documentation that
must be provided, none of the information
reporting provisons under chapter 61 of
the Code apply, nor do the provisions
under section 3406. If, however, with-
holding under chapter 3 of the Code does
not apply irrespective of documentation
(e.g., inthe case of foreign source income
or gross proceeds dealt with under section
6045), documentation may nevertheless
have to be furnished to the withholding
agent under the provisions of chapter 61
of the Code in order to be excused from
Form 1099 information reporting and,
possibly, from backup withholding under
section 3406. Determinations of payee's
status are generally made at each level of
the chain of payment, until, ultimately,
the payment is made to the beneficial
owner. Thefollowing exampleillustrates
how these rules interact under the final
regulations.

For example, assume that a U.S. bank
acting as a paying agent of aU.S. issuer
of an obligation pays interest to a U.S.
brokerage firm. Chapter 3 withholding
does not apply to that payment because
the payeeisaU.S. person. Form 1099 in
formation reporting under section 6049 is
not required because the brokerage firmis
an exempt recipient (i.e., a securities
dealer), meaning that it is exempt from
having the payment reported on a Form
1099. See §1.6049-4(c)(1)(i). TheU.S.
brokerage firm may or may not have to
provide a Form W-9 to the U.S. bank to
establish its exempt recipient status de-
pending on whether it meets one of the
“eyeball” tests under §1.6049-4(c)(1)(ii).
Assume further that the U.S. brokerage



firm credits the interest to the account of a
customer. If the brokerage firm does not
hold a Form W-9 (or a Form W-8) and
cannot otherwise ascertain the exempt re-
cipient status of the customer under
81.6049-4(c)(1)(ii), it is required to
backup withhold 31-percent under section
3406. See §31.3406(a)—1(b). If it deter-
mines that the customer isa U.S. person
(e.g., the firm holds a Form W-9 for the
customer), then chapter 3 does not govern
the payment. Instead, the payment is gov-
erned by sections 3406 and 6049. If,
however, the U.S. brokerage firm deter-
mines that the customer is aforeign per-
son (e.g., it holds avalid Form W-38), then
chapter 3 governs the payment and the
payment is not reportable for purposes of
section 6049, meaning that it is also not
subject to backup withholding under sec-
tion 3406. Thus, Form 1042 reporting
and withholding at a 30-percent rate are
required unless the income is exempt
under the Code or an income tax treaty.
For example, if the interest is of a kind
that may qualify as portfolio interest, then
withholding is excused if the brokerage
firm holds a valid Form W-8 from the
customer (but would still be reportable on
Form 1042-S).

If the payment to the customer is an
amount exempt from withholding under
chapter 3 of the Code without the need to
furnish documentation (e.g., foreign
source interest income), documentation
may nevertheless be required for purposes
of chapter 61 of the Code. In this exam-
ple, the U.S. brokerage firm must report
the payment of foreign source interest on
aForm 1099 unless the customer is an ex-
empt recipient or isaforeign person. If
the customer’s status as an exempt recipi -
ent cannot be ascertained on an “eyeball”
basis under §1.6049-4(c)(2)(ii), the bro-
kerage firm must obtain aForm W-9 or a
Form W-8 from the customer. If the doc-
umentation that the brokerage firm re-
ceives reliably indicates an exempt recipi-
ent or foreign status, no information
reporting or withholding is required. If
documentation is not obtained or is not re-
liable, Form 1099 information reporting
isrequired under section 6049 and backup
withholding is required under section
3406.

Assume, however, that the customer is
not the beneficial owner of the payment
of U.S. and foreign source interest in-

come. Instead, it isaforeign bank acting
on behalf of the beneficial owner. With
respect to the payment that is U.S. source
interest, the brokerage firm would be per-
mitted to pay the interest free of withhold-
ing (assuming it would qualify as portfo-
lio interest if appropriate documentation
were received) if it held a Form W-8 (or
aternative documentary evidence) from
the ultimate beneficial owner that istrans
mitted by the foreign bank or if it held a
Form W-8 from the foreign bank as a
qualified intermediary who, under the
final regulations, is permitted to certify on
behalf of its own customer. See §1.1441-
1(e)(5). Ineither case, the brokerage firm
must report the payment on a Form 1042
and must also make an information return
on Form 1042-S. The Form 1042—-S must
state the name of the beneficial owner as
shown on the Form W-8 (or alternative
documentary evidence) or the name of the
foreign bank if the bank isa qualified in-
termediary.

Continuing with the same example, the
foreign bank also has obligations under
sections 1441, 6049, and 3406 when it, in
turn, makes a payment to its own cus-
tomer. However, to the extent it received
a valid Form W-8 (or alternative docu-
mentary evidence) from the beneficial
owner and furnished a copy to the U.S.
brokerage firm (or complied with the doc-
umentation requirements as a qualified in-
termediary), it would meet its obligation
under applicable withholding and report-
ing provisions and, accordingly, would be
exempt from withholding any amount
from the payment and from reporting the
payment. See 881.1441-1(b)(6) and
1.6049-5(b)(14).

With respect to the foreign source in-
terest paid to the foreign bank acting as an
intermediary, the only requirement im-
posed on the U.S. brokerage firm isto ob-
tain the Form W-8 of the foreign bank
(and not of the beneficial owner). Be-
cause the exemption sought by the foreign
bank is an exemption from Form 1099 in-
formation reporting and backup withhol d-
ing, the foreign bank may do so by estab-
lishing its foreign status with a Form W-8
or by establishing its status as an exempt
recipient. Under the final regulations, a
foreign bank’s status as an exempt recipi-
ent can be established on an “eyeball” test
basisif the bank’s name reasonably indi-
catesthat it isabank. However, asisthe

case for U.S. income subject to chapter 3
withholding, the foreign bank, acting as
an agent for its own customer, may be re-
quired to report the foreign source pay-
ment under section 6049 and to backup
withhold under 3406 when it, in turn,
pays the amount to its customer if the for-
eign bank isaU.S. payor (e.g., itisacon-
trolled foreign corporation). If itisnot a
U.S. payor or aU.S. middleman, it has no
withholding or reporting obligations
under chapter 3 of the Code due to the na
ture of the payment (i.e., foreign source
income), unless it makes the payment in
the United States. If the foreign bank
makes a payment to its customer in the
United States, then the payment is re-
portable under section 6049 and the bank
must obtain a Form W-8 or a Form W-9
from its customer, unless the exempt sta-
tus of the customer can be established on
an “eyeball” basis. If the customer is a
U.S. person who is not an exempt recipi-
ent, the bank must report the payment on
aForm 1099 and, if the customer has not
provided a Form W-9 as required under
section 3406, backup withholding is re-
quired. The provisions of §1.6049—
5(b)(14) do not apply to exempt the for-
eign bank from its reporting and with-
holding obligations because it has not
provided the required documentation to
the U.S. withholding agent or certified on
behalf of the beneficial owner.

These examples are illustrative only.
Different rules may apply depending
upon a number of factors, the most signif-
icant being the nature of the payment
(FDAP or not FDAP, U.S. source or for-
eign source), the status of the payor (U.S.
or foreign), the status of the payee (U.S.
or foreign, beneficial owner or intermedi-
ary), where the payment is made (in the
U.S. or outside the U.S.), and where the
account is held (on-shore or offshore).

2. U.S. Agent of Foreign Person

Under the proposed regulations, a pay-
ment to a U.S. person gives rise to with-
holding liability if the payor has actual
knowledge that the U.S. person is acting
as an agent for a foreign person. Com-
mentators suggested that the withholding
liability should be imposed on the last
U.S. person who makes the payment to a
foreign person. At a minimum, commen-
tators asked that the final regulations limit
the obligation to withhold to situations



where the withholding would seem jeop-
ardized. This comment is accepted.
Under the final regulations, a U.S. person
making a payment to a U.S. financial in-
stitution is not required to withhold even
if it knows that the payee is collecting the
payment for a foreign person, if the U.S.
person has no reason to believe that the fi-
nancial institution will not comply with
its obligation to withhold when it makes
the payment to the foreign person. See
§1.1441-1(b)(2)(ii).

3. Paymentsto Wholly-owned Entities

The final regulations under §1.1441—
1(b)(2)(iii) provide guidance on applica-
ble withholding procedures for payments
to a domestic or foreign wholly-owned
entity that is disregarded for federa tax
purposes (i.e., treated as a branch of its
single owner) under §301.7701-1(c)(2).
As a genera rule, a payment to a disre-
garded wholly-owned entity istreated asa
payment to its owner. Thus, for example,
if aforeign person owns adomestic disre-
garded entity, a person making a payment
to the disregarded entity is treated as the
withholding agent because the owner isa
foreign person. However, because the
fact that the entity is disregarded for tax
purposes generally may not be apparent to
a person making a payment to the entity,
the person making the payment can rely
on documentation received from the re-
cipient to determine its withholding and
reporting obligations. Thus, if the person
receives a Form W-9 from the entity rep-
resenting that the recipient is a domestic
corporation, the person may rely on the
form to treat the entity as a U.S. person
unless it has actual knowledge or reason
to know that the representation is incor-
rect. If the entity is awholly-owned en-
tity disregarded for federal tax purposes,
then it must furnish documentation repre-
senting the status of its owner. For exam-
ple, if the disregarded domestic entity is
owned by a foreign person, it must fur-
nish a Form W-8 from its single owner.
In that case, a person making a payment
to the entity may rely on the Form W-8
that the entity provides for its foreign
owner and comply with withholding and
reporting requirements accordingly. A
domestic disregarded entity that does not
furnish a certificate is subject to Form
1099 information reporting on payments
that are reportable and subject to backup

withholding under section 3406 because,
lacking the words “inc.”, “incorporated”,
“corp.” or “corporation” in its name, it
could not be treated as an exempt recipi-
ent on an “eyeball” basis. If the entity
had one of these words in its name, it
would be a per se corporation for U.S. tax
purposes because any of these words
would indicate that the entity is organized
under a corporate statute; thus, it could
not be adisregarded entity. The TIN to be
stated on the Form W-9 or the Form W-38,
if required, isthat of the single owner and
not that of the disregarded entity.

Different documentation procedures
apply if the benefit of a reduced rate is
claimed under an income tax treaty and
the entity is not treated as fiscally trans-
parent in the applicable treaty jurisdic-
tion. See §81.1441-6(b)(4) and 1.894—
1T(d).

4. Paymentsto U.S. Branches of Foreign
Institutions

Commentators also suggested that a
payment to a U.S. branch of a foreign
bank or other financial institution should
not be subject to withholding. Instead,
the U.S. branch should be responsible for
withholding when it makes the payment
to the foreign person. In addition, com-
mentators have asked that the regulations
eliminate the requirement for a U.S.
branch to furnish a certificate represent-
ing that the payment it receives is effec-
tively connected with the conduct of a
U.S. trade or business. In response to
these comments, the rules governing pay-
ments to the U.S. branch of certain for-
eign financial institutions have been mod-
ified to alleviate the certification burden
for those U.S. branches that operatein a
manner equivalent to U.S. companies.

Therefore, §1.1441-4(a)(2)(ii) of the
final regulations provides that a payment
to aU.S. branch of either aforeign finan-
cia institution that is registered with the
Federal Reserve Board or of aforeignin-
surance company that is required to file
an annual “NAIC” statement with a State
Insurance Commissioner is presumed to
be a payment of effectively connected in-
come for withholding purposes. Section
1.1441-1(b)(2)(iv) has been added to pro-
vide that aU.S. branch may rebut this pre-
sumption by furnishing a Form W-8 to
the withholding agent certifying that the
payment that it receivesis not effectively

connected with its conduct of aU.S. trade
or business. For a description of the form
that a U.S. branch must furnish, see
81.1441-1(e)(3)(v). Under thefinal regu-
lations, the U.S. branch that furnishes a
Form W—8 may agree with the withhold-
ing agent to assume responsibility for all
withholding and reporting obligations for
the payments it receives from the with-
holding agent. In the absence of such an
agreement, the withholding agent remains
responsible for the withholding and re-
porting obligations associated with the
payment. This means, for example, that,
if the U.S. branch receives the payment
on behalf of its home office and the home
officeis covered by a qualified intermedi-
ary agreement that the IRS has concluded
with the foreign financial ingitution, the
U.S. branch must give to the withholding
agent the home office’s Form W-8. If the
branch receives the payment for its own
customers, it must give to the withholding
agent all of the required certificates for its
customers.

Similar withholding procedures are
available to other U.S. branchesto the ex-
tent permitted by the digtrict director or
the Assistant Commissioner (Interna-
tional). Procedures for obtaining such
permission existed under prior regulations
under 81.1441-4(f). These provisions are
restated in §1.1441-1(b)(2)(iv)(E) of the
final regulations.

The final regulations do not eliminate
the requirement to report on a Form 1042
or 1042-S payments to these branches,
including payments for which the branch
has assumed withholding and reporting
responsibility. In such a case, however,
the reporting is made to the branch asre-
cipient of the amount for which it has as-
sumed withholding responsibility rather
than to the beneficial owner. See
§1.1461-1(b)(2)(vi) and (c)(4)(v). Al-
though commentators asked that these re-
porting requirements be eliminated for
payments of effectively connected in-
come, the IRS and Treasury believe that
the reporting serves an important compli-
ance function.

5. Beneficia Owner

The definition of the term beneficial
owner is clarified to indicate that owner-
ship is determined on the basis of existing
principles governing the determination of
tax ownership, including substance-over-



form principles, such as those reflected in
section 7701(l) dealing with conduit
transactions. The special definition of
beneficial owner in proposed §1.1441—
1(c)(6)(ii)(B) for purposes of tax treaties
has been eliminated. See the explanation
below under 81.1441-6 for claims of tax
treaty-reduced rates for payments to enti-
tiesthat are treated as fiscally transparent
in the U.S. or in the applicable treaty ju-
risdiction, or both.

6. Forms
a. Format and Design

Many comments were received regard-
ing the format and design of the revised
Form W-8. In particular, several com-
mentators suggested that the IRS retain
separate forms for effectively connected
income and payments to foreign govern-
ments. The IRSis considering these com-
ments and agrees that it may be more con-
venient to keep certain forms separate
from the basic beneficial owner Form
W-8. The revised forms will be released
for public comments before they are final-
ized.

b. Content of Forms

The final regulations are modified in
severa respects regarding the Form W-8.
A Form W-8 furnished by the beneficial
owner is generally payee-specific and ap-
plies to all income received from the
withholding agent to whom furnished, ex-
cept to the extent provided in forms and
instructions (e.g., effectively connected
income). See §1.1441-1(e)(2)(i). Enti-
tlement to different types of reduced rates
may require different types of information
or representations on a Form W-8. For
example, entitlement to exemption from
withholding on portfolio interest requires
only proof of foreign status. Claims of
treaty benefits may require a certified TIN
(that is, a TIN that the IRS has certified as
belonging to a person who is aresident of
a country with which the U.S. hasanin-
come tax treaty in effect; see §1.1441—
6(c) for procedures to have a TIN certi-
fied by the IRS). A withholding agent is
responsible for making sure that the infor-
mation or representations relevant to a
particular type of income or applicable
rate appear on the form and for requesting
anew form where an existing form fails
to support a claim of reduced rate for a

different type of income. For example, a
beneficial owner who furnishes a Form
W-38 for portfolio interest (and therefore,
does not compl ete the information on the
form relating to claims of treaty benefits)
would be required to furnish a new form
to the withholding agent if it receives
from the same withholding agent other in-
come for which it claims areduced rate of
withholding under atax treaty. The new
form could serve both for portfolio inter-
est and the other income for which treaty
benefits are claimed.

In response to comments, the final reg-
ulations clarify that, where a person, other
than an individual, does not have a tax
residence in any country, the required per-
manent residence address is the address of
the person’s principa office, even though
the principal officeisnot in its country of
incorporation (as was required in the pro-
posed regulations). Because of this
change, the final regulations require that
the entity’s country of organization or in-
corporation be stated on the form. See
81.1441-1(e)(2)(ii).

c. Signature of Forms under Power of
Attorney

Some commentators have asked that
custodians be permitted to execute the
Form W-8 on behalf of their customers,
based upon a power of attorney. This sug-
gestion is not adopted. Like atax return,
a Form W-8 must be signed under penal-
ties of perjury. Assuch, theIRSand Trea-
sury view the signature of a Form W-8 as
governed by the same rules that govern
the signature of atax return. Therefore,
the final regulations clarify in 81.1441—
1(e)(4)(i) that a withholding certificate
may be signed by any person authorized
to sign a declaration under penalties of
perjury on behalf of the person issuing the
certificate as provided under section 6061
(for individuals), 6062 (for corporations),
or 6063 (for partnerships).

d. Facsimile and Electronic Transmission

Commentators have asked that with-
holding agents be alowed to rely on a
faxed copy or electronically transmitted
Form W-8 asif they were original forms.
The proposed regulations permit a faxed
Form W-8 to indicate foreign status for
purposes of the grace period under pro-
posed §1.1441-1(f)(2)(i)(B), but do not
allow it to be used for other purposes.

The question of whether and to what ex-
tent a faxed certificate ought to be al-
lowed instead of an original certificate
arises because, under current law, afaxed
document (like a photocopy) has weaker
evidentiary value than an original docu-
ment. This question is not unique to the
Form W-8 and is currently under study
by the IRS. Pending completion of the
study, the final regulations allow a with-
holding agent to rely on afaxed form only
for purposes of presuming foreign status
in order to reduce the rate of withholding
during a 90-day grace period. However,
an original form must be provided before
the grace period expires.

On the other hand, the proposed regula
tions provide general authority for the
electronic transmission of Forms W-8,
subject to procedures issued by the IRS.
Thefinal regulations retain this rule and,
regulations issued together with these
final regulation propose to amend
81.1441-1(e)(4)(iv) of the final regula-
tions by prescribing the standards that
electronic systems must meet in order to
effect an acceptable transmission of
Forms W-8. The IRS believes that the
evidentiary value of documents transmit-
ted with electronic systems meeting these
standards would equate with that of an
original document. See project REG—
107872-97, published elsewhere in this
issue of the Federal Register. The option
to use electronic transmission systems
should help alleviate the burden of having
to mail original Forms W-8 in paper
form.

e. Single Form for Related Withholding
Agents

Commentators have asked that several
withholding agents be allowed to rely on
a single Form W-8. In response to this
comment, a number of changes were
made to the final regulations. First, under
§1.1441-1(e)(4)(ix)(A), a withholding
agent may rely on the Form W-8 fur-
nished for another account at the same
branch location, at a different branch lo-
cation of the same entity, or at a different
branch location of arelated person if the
entity or group of entities uses a universal
account system or uses another type of
coordinated account information system
that alows the withholding agent to easily
access information regarding the nature of
the certificate furnished, the information



on the certificate, and its validity status.
In addition, the system must allow the
withholding agent to keep arecord of how
and when it accesses the information and,
if applicable, of how and when it commu-
nicates relevant facts affecting the relia-
bility of the certificate to the location
where the certificate is kept. Second, the
rule in proposed 81.1441-1(e)(2)(i) al-
lowing the beneficial owner to provide a
single Form W-8 with respect to afamily
of mutual funds is extended to investors
in affiliated partnerships and corporations
under 81.1441-1(e)(4)(ix)(B) of the final
regulations. Further, the final regulations
also adopt a suggestion that a withholding
agent be able to rely on representations
from a broker that it holds a valid with-
holding certificate from a beneficial
owner. See 81.1441-1(e)(4)(ix)(C). The
final regulations clarify that awithholding
agent has knowledge of all information in
the system. See 81.1441-7(b)(3).

f. Forms from Foreign Partnerships

In response to comments, the provi-
sions under proposed §1.1441-1(e)(3)(iii)
dealing with withholding certificates fur-
nished by aforeign partnership have been
moved to §1.1441-5(c), which contains
most of the withholding provisions gov-
erning payments to foreign partnerships
(see explanation of the changes under
§1.1441-5).

g. Formsfrom Non-Qualified
Intermediaries

In response to comments, provisions
have been added to clarify the manner in
which a non-QI must transmit documen-
tation to the withholding agent and the in-
formation that it must contain. Proposed
8§1.1441-1(e)(3)(iv) (renumbered as
§1.1441-1(e)(3)(iii) in the final regula-
tions) is expanded to explain the manner
in which withholding certificates or other
appropriate documentation is passed up a
chain of non-Qls. The final regulations
allow the intermediary to furnish copies
of an origina Form W-8 so as to avoid
requesting multiple originals for different
accounts that the intermediary may hold
on behalf of the same beneficial owner.
See §1.1441-1(e)(3)(iii).

Also, proposed §1.1441-1(e)(3)(iv)(C)
and (D) (renumbered as §1.1441-1(e)-
(3)(iii)(C) and (D) in the final regulations)
has been modified and paragraph (e)(3)-

(iv) has been added in response to com-
ments that the regulations should explain
the information required from a non-quali-
fied intermediary to insure proper with-
holding by a withholding agent making a
payment to a non-qudified intermediary.
In particular, if different withholding rates
apply to different owners of the payment
flowing through an intermediary, the with-
holding agent must know which rate ap-
plies to each portion of the payment.
Where such information is necessary, the
final regulations provide that the interme-
diary must, in a statement attached to the
withholding certificate from the non-quali-
fied intermediary, provide (and update as
often as is necessary) sufficient informa-
tion for the withholding agent or payor to
determine the proportion of each payment
subject to withholding that is attributable
to each person to whom the intermediary
certificate relates, including persons for
whom the intermediary has not attached a
withholding certificate or other appropriate
documentation. Such statement is not nec-
essary, however, if the dlocation informa-
tion is known to the withholding agent due
to the account structure that it uses (for ex-
ample, the withholding agent uses separate
accounts for different categories of income
and applicable withholding rates).

h. Validity Period

Comments were received under
§1.1441-1(e)(4)(ii) regarding the period
of validity of a properly executed Form
W-8. Commentators requested that, irre-
spective of whether aForm W-8 includes
aTIN, al forms should be valid indefi-
nitely, or at least those furnished for a
claim of effectively connected income.
Some commentators suggested that a
Form W-8 should not expire where a
payor continues to send all correspon-
dence to amailing address that is aso the
permanent address on a Form W-8.
These suggestions are not adopted be-
cause the IRS and Treasury believe that it
is important for taxpayers to re-certify
status periodically. Similar re-certifica-
tion is also important for effectively con-
nected income, since income may cease
to be effectively connected due to a
change in the taxpayer’s business struc-
ture, without the withholding agent be-
coming aware of such changes. However,
the final regulations provide relief by pre-
suming that payments made to certain

U.S. branches are effectively connected
income, thereby avoiding the need to pro-
vide a certificate in such a case. See
81.1441-4(a)(2)(ii).

Also, 81.1441-1(e)(4)(ii)(B) is modi-
fied to make all intermediary certificates
and certificates for non-withholding for-
eign partnerships valid indefinitely. (The
indefinite validity period does not apply
to the withholding certificates or docu-
mentary evidence required to be attached
to a certificate from a non-qualified inter-
mediary, aU.S. branch of aforeign insti-
tution, or aforeign non-withholding part-
nership.) In addition, Forms W-8
furnished by an integral part of aforeign
government, a foreign central bank of
issue, or the Bank for International Settle-
ments are valid indefinitely. For these
certificates, the information required is
likely to change only infrequently. What
may change more frequently is the with-
holding rate information that an interme-
diary or foreign partnership may haveto
furnish to a withholding agent on a sepa-
rate statement, which the intermediary or
partnership must update as often asis nec-
essary to insure that the withholding agent
withholds at the proper rates. See
§1.1441-1(e)(3)(iv) and (5)(v) for a de-
scription of the statement and §1.1441—
1(e)(4)(ii)(D) for related validity rules.

i. Effect of Changesin Circumstances

Proposed 81.1441-1(e)(4)(ii)(D), deal-
ing with changes in circumstances affect-
ing the validity of a Form W-8, isrevised
to clarify the due diligence imposed on a
non-qualified intermediary who becomes
aware of a change in the circumstances
affecting the validity of a withholding
certificate that it has received and trans-
mitted to the U.S. withholding agent or
another intermediary. The final regula-
tions provide that, in such a case, the non-
qualified intermediary must inform the
person to whom it provided the affected
withholding certificate (i.e., the U.S.
withholding agent or the other intermedi-
ary). It must also obtain a new withhold-
ing certificate or other documentation to
replace the certificate or documentation
that is no longer valid due to changesin
circumstances. The same rules apply to
foreign partnerships that are not withhold-
ing foreign partnerships and to a U.S.
branch that passes through documentation
to aU.S. withholding agent.



The final regulations also clarify that a
withholding agent does not have aduty to
inquire into possible changes of circum-
stances. In other words, a withholding
agent may assume that circumstances
have not changed unless it knows of facts
suggesting that changes in circumstances
have occurred that may affect the validity
of documentation. Changes in circum-
stances relevant to the information and
certification provided on a withholding
certificate, a statement, or in documentary
evidence affect the validity of the certifi-
cate, statement, or documentary evidence
as of the date that the withholding agent
has actual knowledge or reason to know
of the changes. Thefinal regulations are
revised to clarify that point and give with-
holding agents the same 90-day period as
is given for a new account for perfecting
documentation (i.e., inquire into the
change of circumstances and obtain a new
certificate, if necessary). See §81.1441-
1(b)(3)(iv) and 1.6049-5(d)(2)(ii).

j- Acceptable Substitute Form

In addition, proposed §1.1441-1(e)-
(4)(vi) is modified in response to com-
ments that asked that the meaning of the
cross-reference to 831.3406(h)-3(c)(1)
defining an acceptable substitute form be
clarified. Therevised provisions enumer-
ate the type of information and certifica
tions that must appear on any substitute
form for purposes of the regulations under
chapter 3 of the Code. Therules are simi-
lar to the rules contained in §31.3406(h)—
3(c)(1). Under the final regulations, a
withholding agent must provide a copy of
the instructions to the recipient only to the
extent specified in the form and in the in-
structions to the official form. Asisthe
case for the Form W-9, the IRS expects
that the form ingtructions will waive the
obligation to furnish the official Form
W-=8 ingtructions to customers. Further,
withholding agents are al so authorized to
develop customized substitute Forms
W-8 and incorporate them as part of ac-
count opening documents.

k. Guidance Regarding Reliance on
Withholding Certificates

Several commentators asked for clearer
guidance on the extent to which withhold-
ing agents may rely on forms and the ex-
tent of their duty to inquire into the truth-
fulness of information stated on forms. In

response to these comments, the final reg-
ulations contain a number of clarifica-
tions. Section 1.1441-1(e)(4)(viii) has
been added to provide that a withholding
agent may rely on aforeign entity’s certi-
fication of corporate (or other) status on a
Form W-8. In the case of awithholding
certificate by or for aforeign entity whose
name ison the list of per se foreign corpo-
rations described in §301.7701-2(b)(8)(i)
that claims to be a partnership, the certifi -
cate must represent that the entity’s part-
nership status was grandfathered under
the regulations and has not been termi-
nated. Further, a withholding agent that
receives a beneficial owner certificate
from a foreign financial institution may
rely on such certificate to treat the institu-
tion as the beneficial owner unlessit has
information in its records that would indi-
cate otherwise, or unless the certificate
contains information that would contra-
dict such claim (e.g., sub-account num-
bers or names). If aforeign intermediary
receives payments both in its capacity as
an intermediary and for its own account,
it must furnish two certificates in order to
allow the withholding agent to apply the
proper withholding rate and report the
amounts accordingly. Additional reliance
guidance has been added regarding claims
of benefits under atax treaty (see expla
nation under §1.1441-6, below). Further,
the provisions dealing with awithholding
agent’s due diligence are also expanded
and clarified (see explanation under
81.1441-7, below).

7. Non-qualified Intermediaries

Some commentators requested that the
regulations eliminate the requirement that
non-qualified intermediaries (non-QIs)
pass through Forms W-8 to the U.S. with-
holding agent because investors and inter-
mediaries will not disclose customer in-
formation to third parties. In particular,
some commentators recommended that
the regulations eliminate any reference to
the intermediary procedures currently ap-
plicable under §35a.9999-5(b), A-9,
dealing with certification required in
order for interest to qualify as portfolio
interest. These suggestions are not
adopted. The qualified intermediary
regimeis designed to provide these bene-
fits, but only where the intermediary fol-
lows procedures to insure adequate with-
holding compliance. In addition, as

explained in the preamble to the proposed
regulations, the intermediary procedures
provided in §35a.9999-5(b), A—9 arere-
tained because, if the qualified intermedi-
ary regime does not apply to the interme-
diary, these procedures may be useful.

The final regulations also do not adopt
a suggedtion that, for income for which no
TIN needs to be provided, theintermediary
only reports the aggregate amount on Form
1042 without having to report individual
amounts for each beneficial owner on a
Form 1042-S. Commentators have sug-
gested that a financia institution acting as
an intermediary should be required to indi-
cate only the proportion of a payment sub-
ject to withholding and the applicable rate.
Should the proportion change, the certifi-
cate furnished by the intermediary would
have to be modified to reflect the changein
circumstances. This suggestion is not
adopted because permission to report ag-
gregate amounts is limited to payments
made to qualified intermediaries. In the
case of a qudified intermediary, the IRS
may rely on audit procedures in the quali-
fied intermediary agreement described in
§1.1441-1(e)(5)(iii) to determine whether
the intermediary has properly advised the
U.S. withholding agent regarding each
portion of a payment to which different
withholding rates should apply. The IRS
ahility to check the representations made
by a non-Ql is limited, particularly if the
non-Ql is not owned by U.S. persons. In
that case, it must rely on reconciling the
amounts paid as reported on Forms
1042-S, disclosure of the identity of bene-
ficial owners (or further intermediaries),
and exchanges of information under tax
tregties. In that context, disclosure of the
exact amounts allocated to each beneficia
owner (or further intermediary) is impor-
tant to the compliance regime applicableto
non-Qls.

8. Qualified Intermediaries

a. Scope of Qualified Intermediary
Provisions

Under the proposed regulations, awith-
holding agent may rely on the certifica-
tion of aforeign person made on behalf of
others to reduce the rate of withholding.
If the foreign person has aqualified inter-
mediary agreement with the IRS, the in-
termediary may certify without having to
furnish the certificates or other documen-



tation of the persons for whom it acts.
Many comments were received regarding
the proposal, which are discussed below.

In response to comments, the final reg-
ulations are modified to allow a foreign
branch of aU.S. financial institution to be
aqualified intermediary (QIl) in the same
manner as aforeign financial institution.
However, U.S. branches of U.S. or for-
eign financial institutions are not permit-
ted to obtain QI status. Such differencein
treatment conforms to the distinction in
the final regulations between accounts
maintained outside the United States and
accounts maintained on-shore. See
§1.1441-1(e)(5)(ii)(A) and (B). Thisdis-
tinction is appropriate because it reflects
the policy that the Form W-8 (signed
under penalties of perjury) isthe preferred
means of establishing foreign status for
transactions in the United States. On the
other hand, documentary evidence pro-
vides appropriate evidence of foreign sta-
tus for transactions outside the United
States, especialy in those countries where
financia institutions must document the
identity of customers opening new ac-
counts or for whom they process certain
transactions.

At the request of commentators, the de-
finition of a clearing organization for pur-
poses of 81.1441-1(e)(5)(ii)(A) is re-
vised so that clearing organizations that,
as members of other clearing organiza-
tions, do not hold physical securities, are
nevertheless considered to hold obliga-
tions for members and, therefore, qualify
for QI status. Further, the final regula-
tions allow QI status for foreign corpora-
tions that receive U.S. income for which
the benefit of a reduced rate is claimed
under an income tax treaty by their share-
holders (because the shareholders derive
the income as residents of an applicable
treaty jurisdiction within the meaning of
§1.894-1T(d)(1)). By alowing these cor-
porate entities to be Qls, the regulations
intend to facilitate the processing of treaty
benefits claims by reverse hybrid entities
with large shareholdings. See discussion
under §1.1441-6, below. Also at there-
quest of commentators, atransitionruleis
added to 81.1441-1(e)(5)(i) whereby in-
stitutions that are otherwise eligible for
QI status and that satisfy certain criteria
(aswill be published by the IRS) are per-
mitted to act as Qls while awaiting confir-
mation of their QI status.

Commentators were divided on
whether the regulations should allow a QI
to assume primary withholding responsi-
bility as proposed in §1.1441-1(e)(5)(iv).
In view of these comments, the final regu-
lations retain the provisions that permit
the shifting of primary responsibility for
withholding and reporting under chapter 3
of the Code. However, because of IRS
concerns regarding compliance and com-
ments received from foreign institutions,
the final regulations provide that the re-
sponsibility for Form 1099 information
reporting and related backup withholding
under section 3406 may not be assigned
toaQl, unlessthe QI is aforeign branch
of aU.S. bank or another U.S. person or
establishes that the obligations related to
information reporting and backup with-
holding can adequately be carried out by a
U.S. branch of the QI (even though the
branch itself cannot be a Ql). Some com-
mentators suggested that, if a Ql is al-
lowed to assume primary withholding re-
sponsihility, it should be allowed to do so
only for al the payments that it receives
from a payor with respect to a particular
account. Permitting a QI to assume with-
holding responsibility with respect to
some but not all payments to an account
would make it difficult for payors to de-
termine the correct amount of withhold-
ing on paymentsto asingle account. This
comment has been adopted and the final
regulations are modified accordingly to
provide that if a QI assumes primary
withholding responsibility for an account,
it must do so for all payments to the ac-
count. The decision to assume or not as-
sume withholding responsibility may be
made on an account-by-account basis.
See §1.1441-1(e)(5)(iv).

Asisthe case for non-Qls, the regula-
tions describe in greater detail the infor-
mation that must be provided by a QI in
order for the withholding agent or payor
to comply with applicable reporting and
withholding obligations. Section 1.1441—
1(e)(3)(ii)(C) requires an allocation state-
ment to be attached to the intermediary
withholding certificate, if necessary to
provide sufficient information to allow
the withholding agent to determine the
applicable withholding rate or rates on
payments to the QI. Such a statement
may not be necessary if the withholding
agent allocates the assets among separate
accounts for each type of income and ap-

plicable withholding rates, as directed by
the intermediary at the time that the assets
are acquired. The assets with respect to
which payments of reportable amounts
are received must be allocated to one of
the three categories described below. |If
the withholding agent maintains a system
of separate accounts to keep track of dif-
ferent withholding rates for different
classes of income or payees, it would
maintain at least three separate accounts
corresponding to the three categories of
assets. For this purpose, a reportable
amount is defined in §1.1441-1(e)(3)(vi)
as income subject to withholding under
chapter 3 of the Code. For reasons ex-
plained under the heading “U.S. Source
Bank Deposit Interest and Short-term
OID” of this preamble, U.S. bank deposit
interest and U.S. short-term OID amounts
are also included in the definition of re-
portable amount. However, reportable
amounts do not otherwise include
amounts that are not subject to chapter 3
withholding (e.g., foreign source income,
broker proceeds).

The three categories of assets are de-
scribed in §1.1441-1(e)(5)(v). They are
(1) assetsrelated to documented non-U.S.
payees, (2) assets related to documented
U.S. payees (whether or not exempt recip-
ients); and (3) assets related to undocu-
mented payees (i.e., payees for whom the
QI holds no documentation or holds docu-
mentation that is unreliable). Reportable
amounts paid with respect to assetsin cat-
egory 1 (documented non-U.S. payees)
may benefit from areduced rate of with-
holding under the Code (e.g., portfolio in-
terest) or under atreaty (i.e., to the extent
the QI further indicates subcategories of
assets associated with different withhold-
ing rates under an applicable treaty).

Reportable amounts paid with respect
to category 2 (documented U.S. payees)
are not subject to withholding or reporting
under chapter 3 of the Code. However,
the payor must report the payment on a
Form 1099 by treating the payment of a
reportable amount as made directly to any
U.S. person for whom it receives a Form
W-9 to the extent the U.S. person is not
an exempt recipient. The fina regulations
clarify that a QI must agree to disclose the
identity of these U.S. persons, regardless
of local secrecy laws. The identity of
U.S. payees that are exempt recipients
under an applicable provision of the regu-



lations under chapter 61 of the Code need
not be disclosed to the withholding agent.
If a Form W-9 furnished by the QI to the
payor on behalf of aU.S. payee that is not
an exempt recipient is not reliable (e.g.,
missing information or obviously incor-
rect TIN), the U.S. payor must backup
withhold under section 3406.

Reportable amounts paid with respect
to assets in category 3 (undocumented
owners) are treated as amounts paid to a
foreign person if the payment is an
amount subject to chapter 3 withholding.
See §1.1441-1(b)(2)(v) and (3)(v)(B).
Therefore, withholding applies at the
unreduced 30-percent rate. Reportable
amounts that are U.S. bank deposit inter-
est or U.S. short-term originad issue dis-
count paid with respect to assertsin cate-
gory 3 aretreated aspaid to aU.S. person
who is not an exempt recipient. There-
fore, 31-percent backup withholding ap-
plies to those amounts and reporting on
Form 1099 is required. See §1.6049-5-
(d)(3)(iii) and explanation below under
paragraph 10 (U.S. source bank deposit
interest and short-term OID).

If a QI assumes primary withholding
responsibility, it must also attach a state-
ment to its withholding certificate if nec-
essary for the U.S. withholding agent to
determine how much of each payment is
allocable to U.S. payees. All assets are
presumed allocable to foreign persons un-
less the QI indicates that it is acting for
U.S. persons. The QI must provide the
same information about U.S. payees that
are not exempt recipients asisrequired in
the case of a QI that has not assumed pri-
mary withholding responsibility.

b. Agreementswith Qualified
Intermediaries

The IRS intends to finalize the revenue
procedure published in Announcement
96-3 (1996-18 |.R.B. 7) dealing with
agreements between the IRS and certain
institutions that wish to be aqualified in-
termediary for purposes of the U.S. tax
withholding and reporting provisions (in-
cluding the provisions of the Announce-
ment regarding the documentation of ben-
eficial ownership or foreign payee status
(section 4.03)). A preliminary review of
applicable know-your-customer proce-
dures in several countries indicates that
these procedures will generally provide
adequate information regarding the na-

tionality and residence status of account
holders and their status as owners or inter-
mediaries. The IRS intends that the docu-
mentation requirements imposed on QIs
under their agreements with the IRS will
not be more burdensome than those im-
posed on withholding agents, payors, or
middlemen under applicable withholding
and reporting regulations.

The Announcement provides that a QI
would generally be subject to the same
Form 1042 and 1042-S reporting require-
ments as apply to withholding agents
under 81.1461-1(b) and (c). After further
review, the IRS intends to finalize the
rules so that a QI will be required to file
an annual Form 1042 return with the IRS.
Generally, a Form 1042-S will not be re-
quired if a schedule in the form described
below is attached to the Form 1042.

Reporting on a Form 1042 would con-
sist of providing the following informa-
tion to the IRS: the amount of reportable
U.S. source income received by the QI
during the calendar year, identified by
pool, listing each payor’s name, address,
EIN, income type and rate of withhold-
ing; information regarding overpayments
or balance due; a statement regarding the
audit conducted by the QI’sinternal audi -
tor, providing a description of the audit
conducted and including the auditor’s
opinion and summary of findings. The
audit statement should define the scope
and objective of the audit and report on
the QI’s compliance with the terms of the
QI agreement.

In addition, the Form 1042 must attach
a schedule providing information on pay-
ments of reportable U.S. source income
made by the QI and allocated to specified
pools. Under a pool reporting system,
separate pools would generally be re-
quired for each type of income (e.g., in-
terest, dividends, etc.). These pools may
have to be further subdivided into pools
consiging of income alocable to one of
the three assets categoriesidentified in the
regulations under §1.1441-1(e)(5)(v)(B).
Additional pools may be required for
other purposes, including differentiating
among applicable withholding rates. For
example, assume that a QI pays portfolio
interest and U.S. source dividends in a
calendar year. The rates applicable to
portfolio interest are zero (interest alloca
ble to pool of documented foreign own-
ers), zero (interest allocable to pool of

U.S. owners who are exempt recipients),
and 30% (interest allocable to pool of un-
documented owners), and the rates ap-
plicable to dividends are 30% (dividends
alocable to pool of residentsin non-treaty
countries), 15% (dividends allocable to
pool of residentsin treaty country eligible
for this rate), zero (dividends allocable to
pool of U.S. owners that are exempt re-
cipients), and zero (dividends allocable to
pool of foreign pension fund owners
claiming an exemption under a tax
treaty). In such a case, the QI may have
to report the interest and dividend income
in seven different pools.

The IRS will not require a QI to report
beneficial ownership information if this
information is otherwise reasonably avail-
ablein appropriate cases, either under ex-
change of information provisions, under
income tax treaties or under other proce-
dures stated in the agreement to verify
compliance with conditions for benefits
claimed under income tax treaties. Ap-
propriate cases for which the IRS may re-
quire beneficial ownership information
include cases in which the IRS needs to
verify compliance with conditions under
an applicable tax treaty for reduced rates.
This includes, for example, whether an
entity claiming benefits under atax treaty
isaresident of the applicable treaty coun-
try, derives the income (within the
meaning of the regulations under §1.894—
1T(d)), and meets any applicable condi-
tionsimposed under limitation on benefits
provisionsin the treaty. The IRS intends
to limit requests for beneficial owner’s
identity to cases where compliance con-
cerns are significant due to the size of in-
vestments involved or the extent of bank
secrecy lawsin effect in the local jurisdic-
tion.

The QI will not be required to provide a
Form 1042-S to its account holders. In
fact, providing such aform would not be
consistent with the collective-type refund
procedures which the IRS intends to de-
velop. These procedures will alow Qls
to request refunds of overwithheld
amounts on behalf of their customers. In
such a system, aForm 1042-S, which can
also serve as proof of tax withheld at
source, would have to be monitored by
the IRS in order to insure that refunds are
not claimed twice for the same amount.
Collective-type refund procedures are in-
tended to be the exclusive means by



which taxpayers can obtain refund of
overwithheld amounts that they have re-
ceived through a Ql. Special procedures
will have to be developed in order to rec-
oncile this regime with regular refund
procedures applicable to U.S. taxpayers
that receive U.S. source investment in-
come in an account with a Ql.

With respect to audits, the proposed
regulations provide that the IRS may, in
appropriate cases, agree to rely on an
audit of a QI performed by an approved
auditor where, for example, under an in-
come tax treaty or local laws, the IRS
would be given access to appropriate au-
ditors’ records to verify compliance.
Records may include workpapers of, re-
ports prepared by, and methodology em-
ployed by, the approved external auditors.
An auditor is approved if it is subject to
regulatory supervision under the laws of
the country in which a significant part of
the Ql's activities are expected to occur,
its internal procedures must require it to
verify that the financia institution com-
plies with the terms of the QI agreement
and to report non-compliance findings
under the QI agreement in the same man-
ner asit is required to report other find-
ings of non-compliance with applicable
local laws and regulatory requirements,
and its relevant records (i.e., workpapers
and reports) must be available to the IRS.

Several comments were received asking
that audits be performed solely by internal
auditors. The IRS, however, does not be-
lieve that it is appropriate to rely solely on
internal auditors to perform compliance
checks. ThelRSintendsto permit internal
auditors to certify that appropriate proce-
dures, internal controls, and systems arein
effect and are sufficient to insure the Ql's
compliance with the agreement, such as
procedures to obtain documentation upon
opening of accounts, to monitor that the
address on an account does not change to
aU.S. address or to an address outside the
treaty country (if treaty benefits are
claimed), to organize and process such in-
formation in a way relevant to U.S. tax
withholding and reporting, to communi-
cate the information to withholding agents
timely and updating the pool information
when necessary; procedures by which un-
derwithholding and overwithholding are
identified and addressed; and the existence
of adequate manuals and programs for
training and advising appropriate person-

nel in standard operating procedures.
However, it isimportant that compliance
with these procedures be verified periodi-
cally by persons who are not also em-
ployed by the QI. The IRS does not be-
lieve that internal auditors provide
sufficient assurances that audits will be
performed with required impartiality,
even if internal auditors are required to
operate independently and to report ex-
clusively to the QI’s board of directors.
However, the IRS intends to use external
audits only periodically, either when it be-
comes aware (e.g., based on a Form 1042
or an internal audit report) that there may
be compliance problems or as part of its
regular audit program.

In addition, with respect to collection
of taxes due, the IRS intends to waive the
requirement of a bond in appropriate
cases, particularly where the QI has assets
in the United States from which tax can
be collected or where occurrences of un-
derwithholding are expected to be mini-
mal due to the nature of the QI’s estab-
lished procedures.

In QI agreements, the IRS intends to
address the manner in which a QI may
pay to, or receive a payment from, an-
other intermediary. A QI making a pay-
ment to another intermediary must nor-
mally obtain the underlying beneficial
owner information from the intermediary,
unless the intermediary isitself aQl. In
the alternative, the QI may agree to a pri-
vate arrangement with the intermediary
that would be identical to a Ql agreement,
except that it would not be concluded
with the IRS and the intermediary would
have no reporting obligations to the IRS.
Under this regime, similar to that de-
scribed for authorized foreign agents in
81.1441-7(c)(2), the QI assumes respon-
sibility for failures by the intermediary to
comply with the documentation and with-
holding procedures. The intermediary
would agree, under its private arrange-
ment with the QI, to be audited in the
same manner asif it werea Ql. Auditors
reports would be furnished to the QI and
be available for inspection by the IRS. A
QI would normally obtain an indemnifi-
cation from the intermediary as a protec-
tion against its own U.S. tax liability aris-
ing from failures by the intermediary.

Further, the IRS will permit Qlsthat as-
sume primary withholding responsibility
to be combined in a chain of payment

with Qlsthat do not assume primary with-
holding responsibility. For example, a
U.S. withholding agent may pay to a QI

that assumes primary withholding respon-
sibility (QI1) and withhold no amount.
QI1 may, in turn, pay acustomer that isa
QI that does not assume primary with-
holding responsibility (QI12). In such a
case, QI1 must withhold on payments to
QI2 in the same manner that a U.S. with-
holding agent would have had to withhold
if it were paying the amount to QI2. QI2
may also be dealing with athird tier, QI3,

that assumes primary withholding respon-
sibility. In such acase, QI2 would inform
QI1 that the portion of the payment allo-
cable to QI3 (without having to disclose
QI3 sidentity to QI1) isallocableto a QI

that has assumed primary withholding re-
sponsibility. Accordingly, neither QI 1 nor
QI 2 would withhold on the portion of the
payment allocable to QI3.

9. Clarification of Reporting and
Withholding Obligations for Payments
to and by Foreign Intermediaries

Commentators have asked for clarifica
tion of how the procedures applicable to
payments to foreign intermediaries relate
to the exempt recipient rules under chap-
ter 61 and to aforeign intermediary’s re-
porting and withholding obligations under
chapter 61 of the Code and section 3406.

Under chapter 61 of the Code and sec-
tion 3406, the reporting and backup with-
holding requirements depend, in part,
upon the status of the payee as an exempt
recipient. Generally, exempt recipients
include corporations and financial institu-
tions. See §1.6049-4(c)(1)(ii). The cate-
gory of persons treated as exempt recipi-
ents may vary depending upon the type of
income being paid. For this purpose, the
payeeis generaly identified as the person
to whom the payment is actualy made.
This person is not necessarily the benefi-
cial owner of theincome. For example, a
custodian receiving a payment may be a
payee for purposes of chapter 61 of the
Code, even though it is not the beneficial
owner of the amounts that it receives on
behalf of acustomer. Under the final reg-
ulations, a payment to a nominee or agent
istreated as a payment to an exempt re-
cipient, which, asaresult, is exempt from
information reporting and backup with-
holding. See §1.6049-4(c)(1)(ii)(O).
Treating a U.S. intermediary as an exempt



recipient avoids multiple information re-
porting and insures that the liability for
information reporting and, if applicable,
backup withholding, falls upon the last
person in achain of intermediaries, that is
the intermediary that has the direct rela-
tionship with the customer.

When a payment is made to aforeign
intermediary, however, the IRS may not
be able to obtain information and, thus,
collect the tax that may be due from the
ultimate owner if the payment to the for-
eign intermediary is exempt from infor-
mation reporting (assuming that the inter-
mediary is an exempt recipient). If the
payment to the foreign intermediary in-
volves amounts subject to withholding
under chapter 3 of the Code (e.g., U.S.
source dividends, U.S. source interest on
obligations in registered form, or U.S.
source royalties), aU.S. tax is collected at
source at a 30-percent rate (assuming that
the intermediary has furnished no reliable
information concerning the beneficial
owners of those payments; see applicable
presumptions rules, as revised). If, how-
ever, the payment is not subject to chapter
3 withholding (e.g., broker proceeds or
foreign source income) and the beneficial
owner isaU.S. person, the lack of infor-
mation regarding the beneficial owner is
of greater concern to the IRS.

The regulations proposed in 1988 and
in 1996 set forth procedures for payments
to intermediaries that are, in part, de-
signed to address some of these concerns
(see, for example, the 1996 proposal to
apply 30-percent withholding to U.S.
source bank deposit interest unless bene-
ficial owner documentation is obtained).
The final regulations clarify how with-
holding and reporting under chapter 3 of
the Code interacts with Form 1099 report-
ing and backup withholding.

Under 8§1.1441-1(b)(2)(v)(A), a pay-
ment to aforeign intermediary (if reliably
identified as such by the payor) that has
not assumed primary withholding respon-
sibility, is treated as a payment made di-
rectly to the person or persons for whom
the intermediary (whether or not a Ql)
collects the payment. If that person isun-
documented (i.e., has not furnished areli-
able withholding certificate or other ap-
propriate documentation), the person is
presumed to be foreign under §1.1441—
1(b)(3)(v)(B) to the extent the payment
consists of an amount subject to chapter 3

withholding. Therefore, for example, if a
U.S. source dividend is paid to aforeign
intermediary that furnishes a Form W-9
for another person and such U.S. personis
not an exempt recipient, the payor must
treat the U.S. person as the payee for pur-
poses of the Form 1099 reporting provi-
sions under section 6042 and backup
withholding under section 3406. If the
U.S. person is not an exempt recipient,
the payment is reportable even though the
person who actually receives the payment
is the foreign intermediary. The foreign
intermediary is an exempt person by
virtue of being a foreign person and a
nominee. However, as clarified under the
final regulations, the fact that the interme-
diary may be an exempt person is not rel-
evant because, under the final rules, it is
not a payee with respect to a payment as-
sociated with underlying documentation
attached to the certificate. See §81.6049—
5(d)(3)(i) and 1.1441-1(b)(3)(v)(B).

If, however, the amount paid to the per-
son identified as aforeign intermediary is
not of atype that is subject to chapter 3
withholding (e.g., foreign source income,
broker proceeds), then 81.6049-5(d)-
(3)(ii) provides that the amount is treated
as paid to an exempt recipient and, as
such, exempt from reporting and backup
withholding under section 3406. This
rule is subject to two exceptions. First, a
U.S. payor with actual knowledge that the
person for whom the intermediary col-
lects the payment (including broker pro-
ceeds and foreign source income) is a
U.S. person isrequired to report the pay-
ment (and backup withhold in the absence
of aTIN) if the U.S. person is not an ex-
empt recipient. See 81.6049-5(d)(3)(iv),
Example 7. A second exception is made
for U.S. source bank deposit interest and
short-term OID. Because these amounts
are not subject to withholding, this excep-
tion appears under §1.6049-5(d)(3)(iii)
and not under section 1441. Asexplained
under the heading “U.S. Source Bank De-
posit Interest and Short-term OID” of this
preamble, a payment of such amountsto a
foreign intermediary (or certain foreign
partnerships) is reportable unless the in-
termediary establishes that the payee
(other than an intermediary or a flow-
through entity) is a foreign person or an
exempt recipient.

Further, provisions have been added to
explain how the U.S. withholding and re-

porting requirements apply to payments
made by a foreign intermediary, certain
U.S. branches, or certain foreign partner-
ships. A foreign intermediary that fur-
nishes a valid intermediary withholding
certificate to the withholding agent is con-
sidered to have complied with its own re-
porting and withholding obligations under
chapters 3 and 61 of the Code and sec-
tions 3402, 3405, or 3406. See, for exam-
ple, §1.1441-1(b)(6) applicable to pay-
ments of amounts subject to chapter 3
withholding by aforeign intermediary or
a U.S. branch and corresponding provi-
sionsin 81.6049-5(b)(14) for interest and
§1.6042-3(b)(1)(vi) for dividends. Simi-
lar provisions are made under §1.1441—
5(c)(3)(v) for payments by foreign part-
nerships that are not withholding foreign
partnerships. For example, aforeign cus-
todian bank that is not a qualified inter-
mediary and acts as an agent for a nonres-
ident alien individual who holds U.S.
publicly traded obligations in registered
form is not required to withhold under
section 1441 when it credits the cus-
tomer’s account if it has furnished the
individual’s Form W-8 (or alternative
documentary evidence) to the U.S. with-
holding agent in compliance with
§1.1441-1(e)(3)(iii). If, however, thefor-
eign custodian bank knows that the Form
W-8 (or alternative documentary evi-
dence) is not reliable and has not so in-
formed the U.S. withholding agent who,
as aresult, has not withheld, then the bank
is not relieved from its obligation to with-
hold under section 3406 because it has not
acted in compliance with the regulations
under section 1441.

These rules apply when the withhold-
ing agent/payor holds a valid intermedi-
ary withholding certificate. Thefinal reg-
ulations add provisions to clarify
applicable presumptions when the status
of the intermediary is not reliably estab-
lished or parts of the intermediary with-
holding certificate are not reliable. Seea
description of these provisions under the
heading “Presumptions—Payments to
Foreign Intermediaries’ of this preamble.

10. U.S. Source Bank Deposit Interest
and Short-Term OID

Some commentators objected to the re-
quirement that eligibility for the exemp-
tion from U.S. tax on U.S. source bank
deposit interest be subject to the same



beneficial ownership documentation re-
quirements that apply to portfolio interest,
suggesting lack of statutory authority and
an increase in burden in the context of in-
terbank financing transactions.

In view of these comments, the final
regulations do not require a withholding
agent to withhold 30-percent on bank de-
posit interest under section 1441 in the
absence of beneficial owner documenta-
tion. Instead, documentation regarding
the beneficial owner is required under
sections 6049 and 3406 for purposes of
avoiding information reporting and
backup withholding. This documentation
requirement also applies to short-term
OID. See §1.6049-5(d)(3)(iii). There-
fore, the final regulations provide that a
payment to aforeign intermediary of U.S.
source short-term OID or of U.S. source
interest on deposits with U.S. banks and
other financial institutions described in
sections 871(i)(2)(A) and 881(d) is
treated as made to aforeign payee or an
exempt recipient only to the extent that the
payor can treat the payment as made to a
foreign beneficial owner under
81.1441-1(d)(4) or (€)(1)(ii) or if the pay-
ment is made to a qudified intermediary
that has assumed primary withholding re-
sponsibility or to a withholding foreign
partnership. In dl other cases, the foreign
intermediary is not treated as an exempt
recipient and its certification that it is a
foreign personis not sufficient to make the
payment non-reportable under §1.6049—
5(b)(12). Under 81.6049-5(d)(3)(iii), the
payment is treated as made directly to the
unidentified owners for whom the inter-
mediary receives the payment and, as
such, is treated as made to a U.S. payee
who is not an exempt recipient.

The regulations provide special rulesto
help a payor determine whether the per-
son to whom it makes the payment is a
foreign or aU.S. person, and, if presumed
to be aforeign person under these rules,
whether it is an intermediary or is acting
for its own account. These presumptions
are helpful if the payment isto aforeign
person that qualifies as an exempt recipi-
ent on an “eyeball” basis (e.g., aforeign
bank with the word “bank” in its name).
In such a case, no documentation is re-
quired to be provided by such person and
the payor may have no ability to deter-
mine whether the person is U.S. or for-
eign and whether it is acting as an inter-

mediary or for its own account. A person
receiving a payment is presumed to be a
foreign person for the purpose of these
rules if the payor has actual knowledge of
the payee's employer identification num-
ber and that number begins with the two
digits “98,” if the payor’'s communications
with the payee are mailed to an address in
aforeign country, or if the name indicates
that the payee isa per se corporation under
8301-7701-2(b)(8)(i), or the payment is
made outsde the United States. The final
regulations under §1.6049-5(d)(4)(iii)
presumethat a person receiving a payment
of U.S. bank deposit interest or U.S. short-
term OID is not acting for its own account
(note that this presumption is different
form the general presumption under
§1.1441-1(b)(3)(V)(A) that presumes a
foreign person to be acting for its own ac-
count unless it furnishes certain documen-
tation establishing its status as an interme-
diary). Thus, in the absence of
documentation and any evidence that the
foreign person is acting for its own ac-
count, a payor would presume that the
payment is made to unidentified owners
for whom the person receives the pay-
ment, required to be reported under sec-
tion 6049 and subject to 31-percent
backup withholding under section 3406.

A payee may rebut this presumption by
furnishing an indication of beneficial
ownership to the payor. Such indication
may be provided in any manner as the
parties may choose, but must be reflected
in the payor’srecords. Anindication by a
foreign person that it is not an intermedi-
ary does not have to be made under penal-
ties of perjury.

In order to minimize disruptions to
high-volume whol esale banking transac-
tions and to the sale and repurchase (repo)
market, the final regulations exempt from
these documentation requirements de-
posits with banks and other financial in-
stitutions that remain on deposit for a pe-
riod of two weeks or less, and amounts of
original issue discount arising from any
repo transaction that is completed within
a period of two weeks or less. Further,
amounts paid with respect to certain
bearer obligations are also exempt.

11. Presumptions—In General

Proposed §1.1441-1(f), dealing with
presumptions of U.S. or foreign statusin
the absence of reliable documentation, is

restated with a number of clarifications,
in §81.1441-1(b)(3) and 1.6049-5(d)(2)
through (5). The presumptions in
§1.1441-1(b)(3) apply to amounts that
are subject to chapter 3 withholding. The
same presumptions apply under §1.6049-
5(d)(2) to payments that are not subject to
chapter 3 withholding (e.g., foreign
source income, sales proceeds), with a
few differences. As under the proposed
regulations, payments that a payor or
withholding agent cannot reliably associ-
ate with documentation are presumed to
be madeto aU.S. payee who is not an ex-
empt recipient, in which case 31-percent
backup withholding applies if the pay-
ment is otherwise a reportable payment
(within the meaning of the applicable in-
formation reporting provisions under
chapter 61 of the Code). As an exception
to thisrule, a payeeis presumed to be for-
eignif it isan exempt recipient for whom
indicia of foreign status exist. Special
rules are also provided for scholarships
and pensions, for which no backup with-
holding applies under section 3406, and
for certain payments to offshore accounts.
See §1.1441-1(b)(3)(iii).

In determining the extent to which the
withholding agent can consider that it can
rely on documentation to determine the
extent of its withholding obligations, the
final regulations rely on a concept of “re-
liable association” of a payment with
withholding certificates or other docu-
mentation. This concept replaces the re-
quirement under 81.1441-1(f)(1)(ii) of
the proposed regulations that the with-
holding agent hold required documenta-
tion. The definition of “reliable associa-
tion” is set forth in §1.1441-1(b)(2)(vii).
As in the proposed regulations, a with-
holding agent cannot reliably associate a
payment with documentation if the docu-
mentation is lacking or is unreliable.
These provisions apply regardless of
whether documentation is otherwise re-
quired. For example, a payment of U.S.
source royalties to a corporation with the
word “Inc.” in its name requires no docu-
mentation from the payee under section
6050N because the payee’s status as an
exempt recipient isinferred from its name
(i.e., on an “eyeball” basis) under
§1.6049-4(c)(1)(ii)(A)(1). Insuch acase,
the payor must consider that thereis a per
se lack of documentation. Therefore,
under 81.1441-1(b)(3)(iii)(A), a payment



to such an exempt recipient is presumed
made to aforeign person if certain indicia
of foreign status are present. If theseindi-
cia are present, the payor, if also awith-
holding agent, must withhold 30-percent
from the payment under section 1441.

The final regulations modify the pre-
sumptions for certain payments to offshore
accounts. Under the proposed regulations,
apayment to aforeign account is presumed
to be made to a U.S. person. Thus, the
payor mugt file a Form 1099 for the payee,
but the payment is not subject to backup
withholding. See proposed 881.1441— 1(f)-
(2)(ii) and 31.3406(g)—1(e). Thefinal regu-
lations provide that, in the case of a pay-
ment to a foreign account of an amount
subject to chapter 3 withholding, the pay-
ment is presumed to be made to a foreign
person and not to a U.S. person. Thus, the
withholding agent must withhold on the
payment at a 30-percent rate. In that case,
the foreign status presumption insures that
atax ispaid on such amounts since, under
8§31.3406(g)—1(€), no backup withholding
would apply to an undocumented account
if the account holder were presumed to bea
U.S. person. See §1.1441-1(b)(3)(iii)(D).
The find regulations adopt the rule in the
proposed regulations for payments involv-
ing amounts that are not subject to chapter
3withholding (i.e., payeeis presumed to be
a U.S. person who is not an exempt recipi-
ent, subject to Form 1099 reporting but not
to backup withholding). See §81.1441—
1(b)(3)(iii) and 1.6049-5(d)(2)(i).

The final regulations include presump-
tions regarding the characteristics of a
payee so that a payor or withholding
agent may determine whether to treat the
payee as an owner of an account or as an
intermediary (see §1.1441-1(b)(3)-
(V)(A)), and as an individual, a trust, an
estate, a corporation or a partnership. See
§1.1441-1(b)(3)(ii). Thefina regulations
also make a number of clarifications to
the presumption provisions in response to
comments. First, the revised rules clarify
that the presumptions are mandatory. A
payor that withholds a lesser amount or
does not report a payment contrary to
what the presumptions would require may
be liable for the amount of the tax in addi-
tion to interest and penalties, even if the
withholding agent acted on the basis of
actual knowledge. Although the liability
for the tax may be eliminated if the with-
holding agent establishes that it withheld

the proper amount (based on its actual
knowledge or otherwise), liability for in-
terest and penalties may be assessed.
This rule is consistent with the require-
ment under the regulations to provide
documentation before a payment is made
so that a withholding agent may not rely
on actual knowledge to reduce a with-
holding or reporting obligation. Treating
the presumptions as mandatory rather as
mere safe harbors is necessary to avoid
undermining the requirement that with-
holding agents obtain documentation
prior to the time of a payment.

On the other hand, a withholding agent
or payor may not rely on the presumptions
if it has actual knowledge (or, in the case
of amounts subject to chapter 3 withhold-
ing, reason to know) of facts that would
require it to withhold an amount greaer
than would otherwise be required based
upon an applicable presumption or to re-
port a payment that would be exempt from
reporting under an applicable presump-
tion. See 81.1441-1(b)(3)(ix) and (b)(7).

The final regulations clarify that if,
under the rules, a payment is presumed to
be made to aU.S. payee, the determina
tion of whether to report on a Form 1099
or backup withhold is governed by the
provisions under chapter 61 of the Code
and section 3406 and not by chapter 3 of
the Code. See §1.1441-1(b)(3)(i). Also,
the final regulations clarify that a with-
holding agent that withholds in accor-
dance with an applicable presumption is
not liable under another withholding pro-
vision for that payment, even if the payee
is subsequently determined to have a sta-
tus different from its presumed status.
See §1.1441-1(b)(3)(ix)(A).

12. Presumptions—Grace Period

Several comments were received re-
garding the grace period provisions under
proposed §1.1441-1(f)(2)(ii). Under the
proposed rules, a withholding agent or
payor may presume that an account holder
for whom specified indicia of foreign sta-
tus exist at the time that a payment isfirst
credited to the account may betreated asa
foreign person, even if no documentation
has been received before the account is
first credited. This presumption has two
consequences: first, backup withholding is
deferred until the end of the grace period
(and may never be required if foreign sa

tus documentation is provided when or be-
fore the grace period terminates); second,
an amount must be withheld under chapter
3 of the Code without the benefit of are-
duced rate under the Code or an income
tax treaty if the amount is income subject
to chapter 3 withholding. At the expira-
tion of the grace period, the account
holder is treated as a U.S. or foreign per-
son, depending upon whether documenta-
tion is furnished, and, if so, what type of
documentation is furnished.
Commentators argued that a withhol d-
ing agent should be alowed to rely on the
apparent status of the beneficial owner to
grant a reduced rate of withholding for
payments made during the grace period.
They point to the prohibition against de-
pleting the account below 31-percent of
the amounts paid and argue that this pro-
hibition protects the government’ s interest
that the proper amount of tax be collected
upon expiration of the grace period if en-
titlement to a reduced rate is not con-
firmed. This comment is accepted but
only if the withholding agent has received
afaxed Form W-8. Thus, for example, a
reduced rate of withholding for portfolio
interest or under atax treaty can apply to
amounts credited during the grace period
based on a faxed Form W-8.
Commentators also argued that any
backup withholding should not be retroac-
tively imposed after the expiration of the
90-day grace period when documentation
is gtill lacking at that time, because of the
difficulty to deduct and deposit a tax after
the fact. In response to these comments,
the final regulations are revised to impose
backup withholding only to payments
credited to the account after the expiration
of the grace period if, at that time, docu-
mentation is still lacking or unreliable.
The presumption that the account holder
was a foreign person during the grace pe-
riod is not reversed. Thus, if amounts
credited during the grace period were sub-
ject to withholding at less than the full 30-
percent rate, and, at the end of the grace
period, the documentation is still lacking
or unreiable, then the payor must make an
adjustment in order to correct the under-
withholding, so that all amounts credited
during the grace period are withheld upon
at the full 30-percent rate (to the extent
they are amounts subject to chapter 3 with-
holding). Under the final regulations,
amounts credited to the account during the



grace period could be subject to no or re-
duced withholding if the withholding agent
receives a faxed Form W-8. Consistent
with the 30-day grace period under
§31.3406(d)—3(c), the provisions are re-
vised to treat reinvestment as withdrawals.
The grace period is terminated if with-
drawals or other events leave a balance in
the account that is insufficient to cover po-
tential backup withholding liability. See
§1.6049-5(d)(2)(ii) and §1.1441— 1(b)(3)-
(iv) of thefina regulations, as renumbered.

For purposes of withholding under
chapter 3 of the Code, the 90-day grace
period appliesto all payments that are ex-
empted from the TIN regquirement under
§1.1441-6(b)(2)(ii). For purposes of in-
formation reporting on amounts not sub-
ject to withholding, the 90-day grace pe-
riod appliesto all payments reportable as
dividends, interest, royalties, and broker
proceeds. Although comments were re-
ceived asking that the grace period be ex-
tended to existing accounts, the final reg-
ulations do not do so. A grace period
should not be necessary for existing ac-
counts where the expiration of withhold-
ing certificates is a predictable event for
which withholding agents and payors can
plan accordingly. On the other hand, the
grace period is extended to situations
where the validity of documentation ex-
pires because of a change of circum-
stances. In such acase, it isreasonable to
allow time to obtain new or corrected
documentation to account for changes af -
fecting the validity of documentation in
an unexpected manner. The final regula-
tions also extend the availability of a
grace period for purposes of payments for
which aForm 8233 isrequired (i.e, clam
of treaty benefits for compensation to
nonresident alien for personal services).
This benefit isintended to facilitate with-
holding on these payments to beneficial
owners who are awaiting their social se-
curity number or ITIN. Thefinal regula-
tions clarify that the grace period provi-
sions apply at the option of the payor or
withholding agent. Therefore, a payor or
withholding agent is not required to im-
plement procedures offering a grace pe-
riod to its customers.

13. Presumptions—Payments to Foreign
Intermediaries

At the request of commentators, the
final regulations clarify how the presump-

tions apply to payments to foreign inter-
mediaries in the absence of reliable docu-
mentation both for purposes of chapter 3
and chapter 61 information, and sections
3402, 3405, and 3406. Under §1.1441—
1(b)(3)(v)(A), a payee who has not pro-
vided a vaid intermediary withholding
certificate or whose intermediary with-
holding certificate is defective because,
for example, the information on the cer-
tificate regarding the intermediary is lack-
ing or unreliable, must generally be
treated as an undocumented owner of the
payment. Under 81.1441-1(b)(3)(ii), an
undocumented owner is presumed to be
an individual, atrust, or an estate, if the
payee appears to be such aperson. Inthe
absence of reliable indication that the
payee is an individual, a trust, or an es-
tate, the payee is presumed to be a corpo-
ration if it can be treated as a corporation
under the “eyeball” test described in
§1.6049-4(c)(1)(ii)(A)(1) or is presumed
to be one of the persons enumerated under
§1.6049-4(c)(1)(ii)(B) through (Q) if it
can be so treated under an “eyeball” test
basis. If it cannot be so treated, theniitis
presumed to be a partnership.

If the payee is presumed to be an indi-
vidual, atrust, an estate, or a partnership,
it is presumed under §1.1441-1(b)(3)(iii)
to be aU.S. person who is not an exempt
recipient and the information reporting
provisions under chapter 61 of the Code
and section 3406 would govern the
payor’s reporting and withholding obliga-
tions with respect to the payment. If the
payee is presumed to be a corporation or
another exempt recipient under §1.6049-
4(c)(1)(ii)(B) through (Q), thenitisalso
presumed to be a U.S. person. However,
if the amount paid consists of an amount
that is subject to withholding under chap-
ter 3 of the Code (e.g., U.S. source inter-
est or dividends), the payee is presumed
to be aforeign person if there are indicia
of foreign status, in which case withhol d-
ing at the 30-percent rate is required
under chapter 3 of the Code. See
81.1441-1(b)(3)(iii)(A).

If the payment can be treated as made
to aforeign intermediary but the interme-
diary’s withholding certificate is unreli-
able either because the withholding agent
or payor has not been given sufficient in-
formation to determine the proper amount
of withholding or because some or all of
the underlying certificates that are re-
quired to be attached are lacking or are

unreliable, the payment is presumed made
to aforeign nominee acting for an undoc-
umented owner. Therefore, the payment
is subject to withholding under chapter 3
of the Code at the unreduced 30-percent
rate to the extent it consists of income
subject to such withholding under chapter
3 of the Code. See §1.1441-1(b)(3)(v)-
(B). Additional presumptions are pro-
vided under §1.1441-1(b)(3)(v)(C) and
(D) to deal with lacking or unreliable in-
formation regarding the allocation of a
payment among beneficial owners or
other payees and lacking or unreliable in-
formation regarding whether the interme-
diary’s certificate identifies all of the per-
sons to whom the payment relates.
Section 1.6049-5(d)(3)(ii) clarifies, how-
ever, that if the payment is not an amount
subject to chapter 3 withholding, then the
payment is presumed to be made to an ex-
empt recipient not reportable under sec-
tion 6042, 6045, or 6049 (except for cer-
tain payments of U.S. bank deposit
interest or U.S. short-term OID under
§1.6049-5(d)(3)(iii)).

Thelack of reliable information regard-
ing beneficial owners or the allocation of
the payments among them raise an issue
as to how the amounts should be reported
on aForm 1099 (if, for example, the with-
holding agent has a Form W-9 from a
beneficial owner but has no or unreliable
information regarding how much the pay-
ment is allocable to such person) or on a
Form 1042-S. The final regulations
under 81.1461-1(c)(4)(iv) provide that
payments to an intermediary or foreign
partnership for the account of undocu-
mented owners or partners are reportable
on asingle Form 1042—-S made out to the
intermediary, and bearing the mention
“unknown owners.” The final regula-
tions, however, do not contain guidance
for situations where the withholding agent
or payor islacking reliable allocation in-
formation. This matter is under consider-
ation by the IRS and comments are so-
licited regarding appropriate procedures
before guidance isissued.

The final regulations contain similar
provisions for payments to foreign part-
nerships under 8§1.1441-5(d). Seethe ex-
planation under 81.1441-5, below.

15. Late-received Form W—-8—Cure
Procedures

Generally, aFForm W-38 or other applic-
able documentation must be furnished to



the withholding agent or payor prior to
the time of payment. The proposed regu-
lations in §1.1441-1(f)(5) prescribe pro-
cedures allowing a Form W-8 or other
documentation to be furnished late (i.e.,
after the 90-day grace period), subject to
interest and penalties. They aso contem-
plate the possbility that, upon examina-
tion, the IRS might require the withhold-
ing agent or payor to furnish additional
proof in support of the claim of foreign
status or eligibility for a reduced rate of
withholding under the Code or a tax
treaty. Commentators asked for an ex-
emption from interest and penalties when
it is determined that there is no underlying
tax liability once the documentation has
been provided or, at least, that the liability
be abated where the withholding agent
has acted in good faith.

The final regulations do not eliminate
the possibility that interest and penalties
may apply because the liability for those
items is clearly contemplated under sec-
tion 1463. However, severa revisions are
made to relieve liability in certain cases.
See §1.1441-1(b)(7), restating the provi-
sions of proposed 81.1441-1(f)(5). First,
in order to eliminate the possibility of a
double interest charge when the respec-
tive unsatisfied tax liabilities of the with-
holding agent and of the beneficial owner
run concurrently, the regulations are mod-
ified to limit collection to one amount of
interest only. In that regard, interest will
not be assessed against the withholding
agent if it otherwise is assessed or col-
lected against the beneficial owner. Next,
in order to clarify that the cure rules apply
to all cases for which documentation must
be provided to the withholding agent,
cross references have been added under
§81.1441-4(f), 1.1441-5(f), 1.1441-6(f),
1.1441-8(e), 1.1441-9(c), and 1.1443—
1(b)(3). In addition, the final regulations
make this relief available on aretroactive
basisfor all open years. Thisactionisin-
tended to eliminate any ongoing contro-
versy with the IRS regarding an issue that
is unclear under current law. The fina
regulations clarify that the period for cal-
culating penaties and interest is limited to
the time that the liability remains out-
standing, i.e., starting with the due date
for filing the return under section 6601
(i.e., March 15 of the year following the
year in which the payment was made) and
ending with the date that the tax is consid-

ered paid (i.e, the time that the documen-
tation is furnished establishing the proper
amount of tax due or that the tax isactually
paid, whichever isearlier). Also, commen-
tators asked for a clarification of how late
deposit penalties would apply when the
withholding agent fails to withhold. This
issue remains under cons deration.

16. Due diligence with respect to
information returns required under
chapter 61 of the Code.

The Interest and Dividend Tax Compli-
ance Act of 1983 provided that the
penalty for the failure to file an informa-
tion return, furnish a copy of it to a payee,
or supply a TIN can be waived if it is
shown that the filer exercised due dili-
gence in filing the return, furnishing it to
a payee, or supplying the payee’s TIN.
The due diligence standard applied to fail-
ures on information returns reporting div-
idends under section 6042, patronage div-
idends under section 6044, and interest or
OID under section 6049. The IRS issued
regulations in question and answer form
providing the prerequisites to establish
due diligence. See §835a.9999-1 through
35a.9999-5.

The Omnibus Budget Reconciliation
Act of 1989, Public. Law 101-239, 103
Stat. 2393, repealed sections 6676 and
6678 with the enactment of uniform infor-
mation reporting penalties under sections
6721 through 6724 and replaced due dili-
gence with a reasonable cause standard
under newly enacted section 6724. How-
ever, Congress provided that the separate
and higher due diligence waiver standard
for returns filed under sections 6042,
6044, and 6049 be considered to meet
reasonable cause. H. Rep. No. 247, 101st.
Cong., 1st. Sess., at 1385 (1989).

These final regulations remove the
Q/As under Part 353, effective January 1,
1999. Because due diligence will remain
in effect, the IRS will retain the relevant
Q/As set forth in Part 35a. These final
regulations redesignate the relevant Q/As
under §301.6724-1(g).

17. Effective Dates

Many comments were received regard-
ing the effective dates of the fina regula-
tions. Commentators argued that the Jan-
uary 1, 1998 effective date in the proposed
regulations should be extended because of
the anticipated time required to complete

QI agreements and for withholding agents
to make the administrative and operating
systems changes that will be necessary to
comply with the regulations. However,
commentators have argued that provision
should aso be made for afinancial institu-
tion to elect earlier adoption of the new re-
guirements where possible.

The final regulations accommodate
these concerns. The effective date is
changed to January 1, 1999. In view of
the later effective date and comments that
staggered effective dates make system ad-
justments more difficult and costly, all
special delayed effective dates rules are
eliminated. Also, transition rules are
modified for existing certificates. Valid
withholding certificates that are held on
December 31, 1998, remain valid until the
earlier of December 31, 1999 or the due
date of expiration of the certificate under
rules currently in effect (unless otherwise
invalidated due to changes in the circum-
stances of the person whose name is on
the certificate). Further, certificates dated
prior to January 1, 1998 that are valid as
of January 1, 1998, remain valid until the
end of 1998, irrespective of the fact that
their validity expires during 1998 (other
than by reason of changes in the circum-
stances of the person whose name is on
the certificate).

The final regulations do not accelerate
the effective date of certain provisions as
had been requested by several commenta-
tors. Although doing so would provide
relief to a number of taxpayers, it would
also complicate the many system adjust-
ments that withholding agents, particu-
larly financial institutions with large vol-
ume of cross-border payments, must
implement before the effective date of
these regulations. The IRS and Treasury
feel that the benefits of accelerating cer-
tain provisions would not sufficiently out-
weigh the added costs and burdens to
many withholding agents.

C. Comments and Changesto §1.1441-2
1. Amounts subject to withholding

Under §1.1441-1 of current regula-
tions, an amount is subject to withholding
only if it is from sources within the
United States. The final regulations under
81.1441-2(a) clarify that an amount can
be sourced within the United Statesirre-
spective of the fact that the source is un-



determined at the time of payment. This
clarification addresses the Tax Court’s
ruling in Albert J. Miller w.
Commissioner, T.C. Memo 1997-134, 73
T.C.M. (CCH) 2319, that an amount
whose source cannot be determined at the
time paid is sourced outside the United
States for purposes of sections 871(a) or
881(a) and the withholding provisions of
chapter 3 of the Code.

2. Fixed or Determinable Annual or
Periodical Income

The definition of theterm fixed or de-
terminable annual or periodical (FDAP)
income under existing regulations under
section 1441 isretained in the final regu-
lations and clarified. In particular,
§1.1441-2(b)(1)(iii) addresses three types
of uncertainties that a withholding agent
may encounter: 1) the proportion of the
payment that constitutes income cannot
be determined when a payment is made
(e.g., a payment made on an obligation
that may include interest, but the exact
amount of interest cannot be determined
because the determination is contingent
upon future events); 2) the proportion of
the payment that constitutes U.S. source
income cannot be determined at the time
of payment; or 3) the fact that the pay-
ment may be income in the future cannot
be anticipated at the time of payment.
Only in the third case would the payment
not constitute FDAP income. In the first
two cases, income is actually being paid.
The only uncertainty is the amount that
the recipient should include in income
and this uncertainty does not prevent the
payment from constituting fixed or deter-
minable annual or periodica income for
purposes of section 871(a) or 881(a) and
the withholding provisions of chapter 3 of
the Code. See also the additional provi-
sions under §81.1441-2(b)(1)(iii) and
1.1441-3(d)(1) dealing with deter-
minability and rules of withholding for
items whose source cannot be determined
at the time of payment.

3. Origina Issue Discount

In responseto comments, thefinal regu-
lations regarding withholding on original
issue discount (OID) are simplified. Asa
generd principle, withholding is required
on a payment that is treated as taxable
OID under section 871(a)(1)(C) or
881(a)(3)(A) to the extent the withholding

agent knows the amount that isOID. That
amount is known to the withholding agent
if it knows how long the beneficia owner
has held the obligation on which a pay-
ment is made, the terms of the obligation,
and the extent to which the beneficial
owner purchased the obligation at a pre-
mium. A withholding agent has knowl-
edge if the information is obtainable upon
exercising reasonable efforts. The infor-
mation is not considered obtainable in the
case of payments with respect to publicly
traded securities where the withholding
agent, consistent with normal industry
practices, does not have a direct customer
relationship with the person who has ac-
tual knowledge of the relevant informa-
tion or has no accessto thisinformation in
the normal course of its business due to
the manner in which the obligation is held
(e.g., in street name or through intermedi-
aries). Inthe case of awithholding agent
maintaining a direct customer relationship
with the beneficia owner, knowledge re-
garding the owner’s holding period and
acquisition premium is considered to be
reasonably available to the withholding
agent. Because of the complexities that
may be involved in cal culating the amount
taxable to the owner and, thus, subject to
withholding, withholding agents may rely
on the most recently published “List of
OID Ingtruments’ or similar list published
by the IRS (currently contained in IRS
Publication 1212 (available from the IRS
Forms Digribution Centers)).

Notwithstanding the rules described in
the preceding paragraph, withholding is
required with respect to OID that would
qualify as portfolio interest except for the
fact that documentation required under
section 871(h)(5) is not furnished to the
withholding agent. In the absence of in-
formation regarding the amount of OID,
the withholding agent may rely on IRS
Publication 1212. The fina regulations
clarify that no withholding applies to
amounts that are not otherwise subject to
chapter 3 withholding (e.g., OID on
obligationsin bearer form that qualifies as
portfolio interest).

3. Securities Lending Transactions

The final regulations add paragraph
(b)(4) to cross-reference the regulations
under sections 871 and 881 dealing with
securities lending transactions and equiv-
alent transactions. Thus, the character of

the income arising from these transactions
applies for purposes of determining the
amount of withholding under chapter 3 of
the Code. Similar rules apply for pur-
poses of information reporting and back-
up withholding on interest and dividends.
See §81.6042-3(a)(2) and 1.6049—
5(a)(5). See §1.1441-1(b)(4)(i) for docu-
menting interest equivalent amounts for
which the beneficial owner claims a port-
folio interest exemption.

4. Relief for Deemed Payments of
Income

Several comments were received re-
garding the difficulty for a withholding
agent to withhold on an amount of income
that is not represented by cash or property
(i.e., deemed payments of income). The
final regulations in §1.1441-2(d) provide
relief in cases in which the withholding
agent does not have custody of, or control
over, property of the taxpayer who is
deemed to receive income under section
871(a) or 881(a) or does not have knowl-
edge of the events that give rise to the
deemed payment. Relief, however, does
not apply for deemed payments arising
between related parties or as part of apre-
arranged plan to avoid withholding.
Therefore, a withholding obligation aris-
ing out of a deemed payment resulting
from an allocation of income under sec-
tion 482 is not eliminated because the par-
ties are related. Examples are provided
for cancellation of debt and constructive
income arising from correcting prior un-
derwithholding by paying the amount of
tax due to the IRS. Withholding on
deemed distributions with respect to stock
is not excused under these rules. For
these amounts, the IRS and Treasury be-
lieve that an exemption from withholding
would be inappropriate in view of the on-
going investment or business relationship
between the parties. Under the final regu-
lations, withholding is required at the
time of the deemed distribution even if
the income from the distribution is pro-
rated over time (such as a redemption pre-
mium under section 305(c)). The IRS and
Treasury considered comments asking
that withholding be deferred until income
isincludable in the shareholder’s income
but concluded that the withholding proce-
dures necessary to implement such an ex-
ception and insure proper withholding
would be too complex.



D. Comments and Changesto §1.1441-3
1. Withholding on Interest Payments

No obligation to withhold is imposed
under current law on the payment of stated
interest on an obligation that was pur-
chased between interest payment dates.
Under 81.61-7(c), interest received on the
interest payment date istreated as areturn
of basis to the extent it represents accrued
unpaid interest as of the date of purchase
as reflected in the new holder’s basis for
the obligation. Therefore, when the new
holder receives apayment of the stated in-
terest, the holder’s tax liability is limited
to the amount of interest accrued &fter the
date of purchase (subject to additional ad-
justments reflecting possible acquisition
premiums or market discounts). Because
of the difficulty for awithholding agent to
determine the amount accrued to the
holder and other adjustments affecting the
actual amount taxable to the holder, with-
holding on the entire amount of stated in-
terest is permitted under the regulations.
Although commentators have asked that
the withholding agent be permitted to
withhold on the amount that it knows is
taxable, the final regulations do not mod-
ify the proposed regulations on this point
because the IRS and Treasury consider
that withholding on the entire amount is
justified to the extent that, under existing
rules, withholding on sales of obligations
between interest payment dates is not re-
quired.

This comment is taken into account,
however, in regulations that are proposed
together with these final regulations to re-
quire withholding on sales of obligations
between interest payment dates. These
proposed regulations are intended to con-
form the withholding regime for sale of
bonds between interest payment dates to
that implemented for OID obligations
under the final regulations. See project
REG-114000-97 published elsewhere in
thisissue of the Federal Register.

2. Withholding on Distributions

The proposed regulations regarding
withholding on corporate distributions are
expanded and clarified in view of com-
ments. Section 1.1441-3(c)(1) and (2)(i)
arerevised to clarify that the withholding
procedures are elective. In other words, a
distributing corporation or the custodian
or nominee may choose to withhold on

the entire amount distributed and, thus, to
not take advantage of the election to limit
withholding to the estimated earnings and
profits amount. An election by the dis-
tributing corporation to determine with-
holding based on the estimated earnings
and profits amount for distributions it
makes directly to a foreign person does
not mean that a custodian or nominee who
receives payments of distributions for the
account of foreign investors must do the
same when it makes a payment of these
distributions to the foreign investors. In-
stead, the custodian may choose to disre-
gard the estimate of earnings and profits
and to withhold on the entire distribution.
The revisions reflect the fact that each
withholding agent must be able to make
this decision independently because of its
own potentia tax liability under section
1461 in the event of underwithholding.
The final regulations clarify that the
amounts of tax that the withholding agent
pays to satisfy the tax liability under sec-
tion 1461 if underwithholding has oc-
curred is not subject to withholding even
if it constitutes a constructive dividend.
This rule applies irrespective of the fact
that the satisfaction of the tax liability
may be additional income to the share-
holder unless the additional payment re-
sults from a contractual arrangement be-
tween the parties regarding the
shareholder’s satisfaction of its tax liabil-
ity by the distributing corporation. With
this rule, the final regulations eliminate,
for this situation, the question as to
whether a taxpayer realizes income when
the withholding agent satisfies a tax lia-
bility under section 1461.

Further, proposed §1.1441-3(c)(2)(iii)
(renumbered as §1.1441-3(c)(2)(ii)(C) in
the final regulations) is revised so that an
erroneous estimate by the distributing
corporation isimputed to an intermediary
not only in situations in which the IRS
challenges the estimate but also in situa-
tionsin which the distributing corporation
unilaterally determinesthat its estimate is
in error. Some commentators questioned
whether a reference to interest in
§1.1441-3(c)(3)(ii)(B) regarding conse-
guencesin the event of underwithholding
had been omitted in error. Interest is not
mentioned in the provision because, to the
extent underwithholding is corrected by
the due date of filing the annua return
under 81.1461-1(b), no interest charge

applies. On the other hand, if the with-
holding agent corrects the underwithhold-
ing as part of an amended return filed
after the due date for filing the annual re-
turn, then an interest charge would apply,
as reflected in 81.1441-3(c)(3)(ii)-
(B)(2)(i).

In response to another comment,
§1.1441-3(c)(3)(ii) is added to allow cus-
todians and nominees to rely on estimates
made by mutual funds regarding their
capital gain dividends and exempt interest
dividends. Some commentators also
asked that §1.1441-3(c)(3)(ii) be revised
to provide that an adjustment to the
amount of withholding is not a distribu-
tion for al purposes and not just for pur-
poses of section 562(c). This comment is
not accepted because there are circum-
stances in which the adjustment may con-
stitute a distribution—such would be the
case, if, for example, the adjustment can-
not be made by adjusting the withholding
on a subsequent distribution because the
affected shareholder is no longer a share-
holder or the adjustment occurs after the
end of the taxable year.

Finally, 81.1441-3(c)(4) has been
added to coordinate the general distribu-
tion provisions with the regulations under
section 1445. Under 81.1445-5(b)(1), no
withholding is required under section
1445 on a distribution from a U. S. rea
property holding corporation (USRPHC)
if the distribution is subject to withhold-
ing under section 1441 or 1442. Given
the change in the withholding procedures
applicable to corporate distributions, the
exemption from withholding under sec-
tion 1445 may now lead to underwith-
holding on distributions from a USRPHC.
In order to correct this situation, the final
regulations give taxpayers a choice be-
tween two withholding regimes. A USR-
PHC may choose to withhold under sec-
tion 1441, provided it withholds on the
entire amount of the distribution, regard-
less of estimated earnings or profits.
However, the rate of withholding may be
reduced under income tax treaty provi-
sions, athough not below the 10-percent
rate applicable under section 1445 (unless
the treaty provides otherwise for distribu-
tions from USRPHCs). For purposes of
applying the treaty, the entire amount of
the distribution is treated as a dividend.
Alternatively, the USRPHC may withhold
under amixed regime. Under thisregime,



withholding applies under section 1441
on the portion of the distribution that rep-
resents estimated earnings and profits and
under section 1445 on the remainder of
the distribution. The mixed withholding
regime is mandatory for distributions
from publicly-traded real estate invest-
ment trusts (REITS). In other words, a
REIT may not, with respect to its distribu-
tions, choose to apply the withholding
regime of section 1441 to the entire distri-
bution. Instead, the REIT must withhold
under section 1441 on the portion of the
distribution that is not designated as a
capital gain dividend or areturn of basis.
Withholding under section 1445 is aso
required on the portion of the distribution
that the REIT designates as a capital gain
dividend in accordance with 81.1445-8.

3. Withholding on undetermined amounts

The final regulations also address the
practical difficulties of withholding on an
amount when, at the time of payment,
there is not sufficient information to calcu-
late which portion, if any, is taxable or to
determine the source of the income. For
these purposes, provisions have been
added under §1.1441-3(d)(1) that requirea
withholding agent to withhold on the entire
amount when such uncertainties exist.
This requirement in part reflects the policy
that withholding generally should apply to
payments that leave the U.S. taxing juris-
diction. The requirement to withhold in
the event of uncertainty is Smilar to the
provisions under existing regulations
under 81.1441-3(d)(1) (restated as
§1.1441-3(d)(2) of the final regulations)
requiring withholding of an amount suffi-
cient to assure that the tax withhdld is no
less than 30-percent of the recognized
gain. In order to minimize overwithhold-
ing, the final regulations provide an ater-
native to withholding on the entire amount
when uncertaintiesexist. Instead, thewith-
holding agent may make a reasonabl e esti-
mate of the amount from U.S. sources or of
the taxable amount and set aside a corre-
sponding portion in escrow until the
amount subject to withholding can be de-
termined. Under this aternative, setting
aside an amount is not an event of with-
holding for purposes of 81.1461-1(a) that
would give rise to the requirement to pay
thetax. Instead, the payment of the tax can
be postponed until a determination can be
made of the amount of withholding liabil-

ity under this section. The provisions
under §1.1441— 1(d)(1) do not apply to un-
certainties that are specifically addressed
under other provisions of the regulations,
such as lack of information regarding the
identity or gtatus of the beneficia owner or
payee (see §1.1441-1(b)(3) for applicable
presumptions in those cases and the grace
period provisions set forth in §1.1441—
1(b)(3)(iv)) or withholding on original
issue discount amounts (see §1.1441—

2(b)(3)).
E. Comments and Changesto §1.1441-4
1. Notional Principal Contracts

Commentators have questioned
whether it is appropriate to treat income
from notional principal contracts as
FDAP income, particularly sinceitisun-
clear at the outset whether the arrange-
ment will generate any income. The IRS
and Treasury believe that the statute con-
templates very few exceptions to the con-
cept of FDAP, and the only clear excep-
tion is for gain from the disposition of
property. Income from notional principal
contractsis not gain from the disposition
of property, nor is it the equivalent of
gain. However, the final regulations min-
imize the burden associated with charac-
terizing the income as FDAP because the
liability for withholding under chapter 3
of the Code is eliminated for such in-
come. See 8§1.1441-4(a)(3). Reporting
under section 1461 or 6041, however,
continues to be required under the final
regulations. However, in response to
comments, the reporting burden has been
reduced and clarified (see 881.1441—
4(a)(3), 1.1461-1(c)(2)(1)(C) and (ii)(D),
1.6041-1(d)(5) and 1.6041-4(a)(4) of the
final regulations).

Under the final regulations, notional
principal contract payments are exempt
from withholding. However, if paid to a
foreign person, they are presumed effec-
tively connected income and, as such, are
required to be reported on a Form
1042-S. The effectively connected in-
come presumption under §1.1441-4(a)(3)
can be rebutted by providing to the with-
holding agent a valid withholding certifi-
cate representing that the payments are
not effectively connected with the con-
duct of aU.S. trade or business. In such a
case, no reporting is required on a Form
1042-S for these amounts. A financial in-

stitution (as defined in 81.165-12(c)-
(2)(iv)) may, instead of awithholding cer-
tificate, represent in a master agreement
that governs the transactions in notional
principal contracts between the parties
(such as an International Swaps and De-
rivatives Association (ISDA) Agreement,
including the Schedule thereto) or in the
confirmation on the particular notional
principal contract transaction, that the
counterparty isaU.S. person or isanon-
U.S. office of aforeign person. Theserep-
resentations are not required to be made
under penalties of perjury.

In the final regulations, swap payments
include payments on notional principal
contracts described in 81.988-2(€), deal-
ing with foreign currency swaps. Also,
income on notiona principal contracts
does not, for purposes of these rules, in-
clude amounts characterized as embedded
interest under 81.446-3(g)(4). Such
amounts, if not effectively connected with
the conduct of a U.S. trade or business
and from U.S. sources, are subject to
chapter 3 withholding and are reportable
on aForm 1042 and 1042-S.

Under §1.6041-1(d)(5), a payment on a
notional principal contract, including em-
bedded interest, is a reportable payment,
unless paid to an exempt recipient (i.e., a
person described in 81.6049-4(c)(1)(ii)),
paid outside the United States (unless the
payor has actual knowledge that the payee
is a U.S. person), treated as effectively
connected with a U.S. trade or business
under §1.1441-4(a)(3), or paid by anon-
U.S. payor or anon-U.S. middleman. If
none of these exceptions applies, and the
payor does not hold a Form W-9, then a
payment is presumed under §1.6049—
5(d)(2)(i) to be made to a U.S. person that
is not an exempt recipient, in which case
backup withholding would be required
under section 3406.

The final regulations under §81.6041—
1(d)(5) and 1.1461-1(c)(2)(i)(C) adopt
the suggestion that nonperiodic payments
are reportable only at the time that an ac-
tual payment is made. The final regula-
tions require reporting of net income
rather than gross amounts from notional
principal contracts. Further, in response
to comments, the final regulations in
§81.1441-4(a)(3) and 1.6041-1(d)(5)
specify that the reporting requirements
apply only prospectively, i.e., to payments
made after December 31, 1998.



2. Form 8233 Procedures

The current regulations prescribe a pro-
cedure by which a withholding agent may
grant a reduced rate under an income tax
treaty on payments to nonresident aliens
for services rendered in the U.S., generally
in connection with a sporting, cultura, sci-
entific, or artistic event. The procedurein-
volves submitting a Form 8233 to the IRS
for review and approval as instructed
under §1.1441-4(b)(2). The regulations
provide, in effect, that the withholding
agent may not grant an exemption from
withholding until after a 10-day period be-
ginning with the date that the Form 8233,
asreviewed and approved by the withhold-
ing agent, is mailed by the withholding
agent to the IRS. The proposed regulations
extend the 10-day period to 20 days.

Commentators objected to the 20-day
period and asked for the retention of the
10-day period. In addition, they sug-
gested that, ingtead of making the treaty
exemption effective only after the sub-
mission of Form 8233, the exemption
should be retroactive to the date of first
payment covered by the certificate if the
completed Form 8233 contains the non-
resident alien’s TIN, and if the withhold-
ing agent is not subsequently notified by
the IRS within the 20-day period that the
exemptionisnot valid. After further con-
sideration, the comments are adopted.
The 10-day waiting period is continued
and the approval of the Form 8233 is
made retroactive to the date of first pay-
ment covered by the certificate. How-
ever, the final regulations clarify that the
IRS review process does not exonerate
the withholding agent from liability for
underwithholding. Initsreview, the IRS
simply insures that the form contains all
of the requested information, that the
country of residence stated on the formis
a country with which the U.S. hasanin-
come tax treaty, that the reduced rate that
the withholding agent plansto apply isthe
proper rate under the applicable treaty,
and that, based solely on information con
tained on the form, the reduced rate ap-
pears applicable. The IRS approval of the
form makes no determination regarding
whether the withholding agent’s reliance
on the form is reasonable, based on facts
that the withholding agent knows or has
reason to know at the time of the payment
and that are not disclosed to the IRS as
part of the review process. In addition,

the final regulations allow the 90-day
grace period to apply to payments cov-
ered by a Form 8233, in order to allow
time for foreign persons who come to the
United States for the first time and must
complete a Form 8233 shortly after ar-
rival to apply for and obtain an individual
taxpayer identifying number. See
§1.1441-1(b)(3)(iv).

The final regulations modify the pro-
posed rule under §1.1441-1(b)(6) reduc-
ing the amount of certain compensation
income by the personal exemption under
section 151. The proposed regulations
allowed areduction for the full amount of
the exemption. Commentators noted that
allowing a reduction for the full amount
of the allowable personal exemption may
lead to inappropriate claims of multiple
exemptions for nonresident aliens who
cometo the U.S. frequently for short-term
events or assignments with different orga
nizations. Commentators were concerned
that they would have no ability to keep
track of prior claims of the personal ex-
emption. For this reason, the proration
rule now currently in effect, is continued
in the final regulations.

3. Reimbursed Expenses

Commentators asked that the regula-
tions provide an exemption from with-
holding for reimbursed expenses paid to a
nonresident alien individual in relation to
performance of servicesinthe U.S. asan
independent contractor. A change to the
regulations is not necessary, however. |f
the payments are exempt from tax under
the Code, they are exempt from withhold-
ing under §1.1441-4(b)(1)(iv). If, onthe
other hand, those payments are not ex-
empt under the Code, then it would be in-
appropriate to provide for an exemption
from withholding under section 1441.

F. Comments and Changesto §1.1441-5

In response to comments, many part-
nership provisions have been consoli-
dated in this section. A new paragraph (a)
has been added to describe the steps nec-
essary to determine the status of the payee
for withholding purposes. The withhold-
ing procedures applicable to domestic
partnerships are stated in paragraph (b).
The withholding procedures applicable to
foreign partnerships are stated in para-
graph (c). Paragraph (d) describes applic-
able presumptionsin the absence of docu-

mentation. Paragraph (e) is reserved for
rules applicable to estates and trusts.
Paragraph (f) contains the effective date
provisions. Corresponding provisions
have been added in §1.6049-5(d)(4), deal-
ing with payments of reportable amounts
under chapter 61 of the Code to address
reporting of payments of amounts that are
not subject to chapter 3 withholding.

Paragraph (c)(1) provides guidance for
identifying the payee in the case of a pay-
ment to aforeign partnership. Asagen-
eral rule, a payment to aforeign partner-
ship istreated as a payment directly to the
partners, whether or not documentation
has been provided for the partners, with
two exceptions: a payment to a “with-
holding foreign partnership” and a pay-
ment to aforeign partnership that has fur-
nished a certificate upon which the
withholding agent can rely to treat the
payment as effectively connected with the
conduct of a U.S. trade or business are
treated as a payment to the foreign part-
nership and not to the partners.

Paragraph (c)(2) restates the rule pro-
posed under 81.1441-1(e)(5), dealing
with qualified intermediaries, for foreign
partnerships that are withholding foreign
partnerships. In order to avoid confusion,
a withholding foreign partnership is no
longer named a qualified intermediary.

Paragraph (c)(3) deals with foreign
partnerships that are not withholding part-
nerships. Paragraph (¢)(3)(iii) incorpo-
rates the withholding certificate provisions
that were in proposed §1.1441-1(e)-
(3)(iii). Those rules parallel the rules ap-
plicable to non-Qls under §1.1441-1(e)-
(3)(iii) of the final regulations. In
particular, the regulations require that a
statement be attached to the withholding
certificate if necessary to provide infor-
mation sufficient for the withholding
agent to determine each partner’s distrib-
utive share of income subject to withhold-
ing. The rules governing the statement
are stated in paragraph (c)(3)(iv) and par-
alel similar rules in §1.1441-1(e)(3)(iv)
of the final regulations applicable to non-
Qls. At the request of commentators,
paragraph (c)(3)(iii) clarifies that a for-
eign partnership receiving income that is
effectively connected with the conduct of
aU.S. trade or business is not required to
furnish separate certificates for each of its
partners. Instead, it may furnish one sin-
gle withholding certificate, even though



the partnership is not a withholding for-
eign partnership. See also paragraph
(©)(1)(ii)(C). This procedure is reason-
able because, in such a case, the partner-
ship is subject to withholding procedures
under section 1446.

Paragraph (d) describes the presump-
tions upon which awithholding agent can
rely when making payments to a partner-
ship for which certain documentation is
lacking or unreliable. First, under para-
graph (d)(2), arecipient that is presumed
to be a partnership (based on presump-
tions set forth in §1.1441-1(b)(3)(ii)) is
presumed to be a foreign partnership if
certain indicia of foreign status are pre-
sent. If, based on such a presumption, the
withholding agent has determined that the
payment is made to aforeign partnership
(presumably acting for the account of its
partners since intermediary status gener-
ally cannot be presumed in the absence of
valid documentation), uncertainties may
remain regarding the status of the part-
ners, the allocation of a payment among
them, or whether all the partners have
been accounted for. Under the final regu-
lations, a payment that cannot be reliably
associated with a withholding certificate
from a partner is presumed made to afor-
eign payee. Asaresult, the withholding
agent is required to withhold 30-percent
from the payment, without a reduction.
Also, any part of a payment that it is not
reliably allocated to a partner is presumed
allocable to the partner with the highest
withholding rate or the highest U.S. tax li-
ability (as the withholding agent can best
estimate) if the withholding rates are
equal. Third, if the withholding agent
does not have areliable certification that
all the partners are accounted for, and, as
aresult, the withholding agent cannot re-
liably determine the distributive share of
any one or more partners, then none of the
payment can be reliably associated with
any one partner and the entire payment is
presumed made to aforeign payee.

These procedures parallel those applic-
able to foreign intermediaries under
§1.1441-1(b)(3)(v). They differ from the
presumptions stated in the proposed regu-
lations under 81.1441-1(f)(4)(ii) which
provided that the amounts were paid to a
U.S. payeethat is not an exempt recipient.
Thus, the final regulations, by presuming
that the amounts are paid to a foreign
payee, require that a 30-percent amount

be withheld on amounts subject to with-
holding under chapter 3 of the Code
rather than a 31-percent amount under the
backup withholding provisions of section
3406. However, for amounts that are not
subject to chapter 3 withholding,
§1.16049-5(d)(4) retains the provisions
in the proposed regulations that the pay-
ments are presumed made to a non-ex-
empt recipient U.S. payee. In such acase,
31-percent backup withholding applies
instead of 30-percent withholding.

The final regulations under §1.1441—
5(d)(3)(iv) clarify that a foreign partner-
ship that is awithholding foreign partner-
ship determines who the payee is and the
status of the payee, based on the provi-
sions of §1.1441-1(b)(2) and §1.1441—
5(c) and (d) in the same manner as if it
were making payments directly to the
partners other than in their capacity as
partners. In the absence of documenta-
tion regarding the partners, the partners
are presumed to be foreign persons rather
than U.S. persons, including for amounts
that are not subject to chapter 3 withhold-
ing. A presumption of U.S. status for
amounts not subject to chapter 3 with-
holding would not be meaningful because
a foreign partnership is not a payor for
purposes of chapter 61 of the Code and
backup withholding under section 3406
when making payments to its partners.
Therefore, payments made by a foreign
partnership to its partners are not re-
portable under chapter 61 and are not sub-
ject to backup withholding. Instead, a
foreign partnership must file an annual re-
turn on Form 1065 and report each part-
ner’s distributive share on Forms K-1,
which forms are filed with the IRS with a
copy to each partner. Such filing require-
ments apply in all cases in which the for-
eign partnership derives U.S. income, ir-
respective of whether the tax liability has
been satisfied by withholding at source or
whether all the partners are foreign. See
section 6031 and 881.6031-1(c) and
1.6031(b)-1T. However, in order to re-
duce the burden on foreign partnerships
that are not withholding foreign partner-
ships, the IRS and Treasury are planning
to issue regulations under section 6031
that would eliminate the filing require-
ment under section 6031 for foreign part-
nerships that are not engaged in a U.S.
trade or business, that furnish appropriate
documentation for each of their partners,

and whose partners’ U.S. tax liability has
been fully satisfied at source.

Commentators asked that foreign part-
nerships be allowed to certify under penal-
ties of perjury that al the partners are for-
eign and to use the same sub-accounting
procedures that qualified intermediaries
may use. In particular, where a partner is
entitled to reduced withholding under the
regulations without providing aTIN, com-
mentators argue that there should not be a
requirement that the partnership’s interme-
diary withholding certificate specify that
partner’s distributive share of the item of
income paid to the partnership. Also, they
argue that there should not be a require-
ment that a separate Form 1042-S be filed
under the partner’s name. Instead, the
partnership’s intermediary withholding
certificate should indicate the aggregate
distributive shares of all members entitled
to a single rate, and reporting should be
done on the aggregate amount under the
partnership’s account. These comments
are similar to those received for non-Qls
and are not adopted for the same reasons
that they arerejected for non-Qls. Itisim-
portant to retain the distinction between
foreign partnerships that qualify as with-
holding agents (i.e., those that are with-
holding foreign partnerships or are subject
to section 1446) and those that are not
gualified to act as withholding agents. If a
foreign partnership is not a withholding
foreign partnership, it should not be per-
mitted to certify the status of its partners
on their behaf.

Commentators asked that a foreign en-
tity holding a passive investment for its
own account be allowed to use the with-
holding procedures applicable to foreign
corporate entities, irrespective of its ac-
tual classification for tax purposes. It is
argued that, in many cases, investments
are structured using organizations that,
under the default classification rules of
the check-the-box regulations would be
classified as partnerships. In order to
avoid more onerous withholding proce-
dures, these entities would normally pre-
fer a corporate classification. It isargued
that the need to make an election for this
purpose is an unnecessary step that
should be eliminated. This comment is
not accepted because the election proce-
dure to insure corporate classification is
simple and serves an important compli-
ancerole.



At the request of commentators, the
final regulations in 81.1441-7(a) clarify
that, if a nominee holds an interest in a
domestic or foreign partnership on behalf
of a partner and provides the partnership
with the information required under
§1.6031(c)—1T(a) with respect to the part-
ner, the nominee is deemed to have satis-
fied its obligations as a withholding agent
under chapter 3 of the Code and has no li-
ability for underwithholding on the part-
ner’s distributive share of the amounts to
which the furnished information pertains.
Thisrule reflects the fact that a custodian
holding a partnership interest for an in-
vestor often lacks the information needed
to determine which withholding regime
applies to income from the partnership.
The necessary information to correctly
withhold on partnership income is often
only known to the partnership and is not
easily accessible to the custodian. On the
other hand, the partnership, which is aso
a withholding agent, or has withholding
responsbilities, has the information nec-
essary to determine how withholding
should apply. It isalso responsible for fil-
ing the partnership return and furnishing
the Forms K—1 to the partners.

Some commentators requested that a
withholding agent should be permitted to
rely on awithholding certificate provided
directly by a partner, without a withhold-
ing certificate from the partnership. The
commentators argue that thisreliance rule
would permit partners to claim a reduced
rate of withholding even though the part-
nership refuses to cooperate and to submit
the proper documentation. This sugges-
tion is not accepted because it would, in
effect, read the partnership withholding
certification rules out of the regulations.
It may also become a source of confusion
for withholding agents who would not al-
ways know how reliable the partner’sin-
formation is. The IRS and Treasury be-
lieve that the partnership withholding
certificate provides important information
to the withholding agent, such as each
partner’s distributive share of the pay-
ment. In addition, in the absence of a
partnership withholding certificate, the
withholding agent would lack information
required to be stated on the Form 1042-S
(e.g., the partnership’s EIN) and compli-
ance may be weakened as a result.

G. Comments and Changesto §1.1441-6
1. AddressRule

Comments were received asking recon-
sideration of the proposa to eliminate the
address rule for dividends. The IRS and
Treasury believe, however, that thereisno
longer a justification for the address rule
as in effect under current law. When the
payment is made directly to aforeign ben-
eficial owner, there is no judtification for
not requiring a Form W-8 from the owner
in the same manner that is required for
payments on debt obligations. In the case
of payments of dividends to foreign inter-
mediaries, the proposed and fina regula-
tions provide for new intermediary proce-
dures that are more adapted to the
monitoring of abusive claims of treaty
benefits than isthe addressrule. For these
reasons, the address rule is not reinstated.

2. Reliance on Withholding Certificate

In response to comments, §1.1441—
6(b)(1) clarifies, by cross-reference to
§1.1441-1(e)(4)(viii) dealing with re-
liance on withholding certificates, that a
withholding agent may rely on informa-
tion and certifications in a certificate
without having to inquire into the truth-
fulness thereof, absent actual knowledge
or reason to know otherwise. Therefore,
absent actual knowledge or reason to
know that such claims are false, a with-
holding agent may rely on claims on a
Form W-8 of beneficial ownership and
residence by a person claiming benefits
under atax treaty. Under these principles,
awithholding agent may rely on represen-
tations from a foreign person regarding
the application of foreign tax laws or cer-
tifications regarding the circumstances of
the recipient or of the transaction. In par-
ticular, a withholding agent may rely on
the recipient’s representation made by
furnishing a beneficial owner withholding
certificate that it is a beneficial owner of
theincome. If the address on a withhold-
ing certificate comports with a claim of
residence in a particular country, a with-
holding agent may also rely on such ad-
dress as indicative of residence, even
though the determination of residence for
tax treaty purposes may be far more com-
plex than establishing an address in the
treaty country and is likely to involve the

application of foreign tax laws, particu-
larly in the case of a person other than an
individual. However, if the withholding
agent knows that the representations on a
Form W-8 are inconsistent with foreign
laws or with the recipient’s or the transac-
tion’s circumstances, then the withhold-
ing agent must question the basis for the
representations.

3. Requirement of aTIN

Commentators have suggested that the
find regulations requirea TIN only for re-
lated party transactions subject to treaty
rate withholding. This would eliminate
the need to provide a specific list of pay-
ments exempt from a TIN requirement.
This suggestion is not adopted because the
IRS and Treasury believe that the TIN re-
quirement is useful in monitoring clams
of reduced rates under tax tregties for all
transactions. Because the procedures for
obtaining a TIN are ssimple, the TIN re-
quirement for non-market based transac-
tions is not viewed as overly burdensome
relative to the compliance benefits.

Section 1.1441-1(e)(4)(vii) enumerates
the instances in which a TIN must be fur-
nished on a withholding certificate.
Under the proposed rules, a TIN is re-
quired to obtain the benefit of reduced
withholding under an income tax treaty,
unless the payment consists of dividends
paid on publicly traded stocks. Commen-
tators have requested that the exemption
from having to furnish a TIN be extended
to other securities, including pre-1984
bonds and other debt obligations, pay-
ments on any mutual fund investment
(e.g., an open-end mutual fund), interests
in publicly-traded grantor trusts generat-
ing royalty income, interest- and divi-
dend-equivalent payments on the loan of
exempted publicly traded stocks or secu-
rities, income from repurchase agree-
ments involving exempted publicly traded
stocks or securities, dividends on non-
publicly traded stocks, interest on syndi-
cated or bank loans, income from pub-
licly-traded grantor trusts, contingent
interest, and amounts paid on private
placements of stocks or securities.

In response to these comments, the final
regulation are amended to expand the cat-
egories of income for which a TIN is not
required to be furnished. Under the final
regulations, the categories are dividends



and interest on publicly traded securities,
dividends on redeemable securities issued
by an investment company registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1), income related
to loans of publicly traded securities, and
dividends, interest, or royalties from units
of beneficid interest in a publicly offered
and registered unit investment trusts. See
§1.1441-6(b)(2)(ii). The covered securi-
ties extend to foreign securities as well as
U.S. securities. Also, in response to com-
ments that the regulations should provide
a reliable source to determine whether or
not a stock (or other security) is publicly
traded, the regulations clarify that section
1092(d) and §1.1092(d)—1 apply to deter-
mine whether a stock or security is pub-
licly traded for this purpose. An exception
is not made for other securities because
the IRS and Treasury believe that the TIN
exemptions should be limited to income
arising from securities that are publicly
traded and should not extend to securities
held and transacted as part of a private
business relationship. Also, an exception
is not made for sale-repurchase transac-
tions (repos) because repos completed
within a 6-month period give rise to in-
come tha is treated as short-term OID for
tax purposes. Such income, if earned by a
foreign person, is exempt from chapter 3
withholding. Because the type of repo
transaction that would be equivalent to the
type of TIN-exempted market transactions
would generally be of substantially shorter
duration, the IRS and Treasury believe
that it is not appropriate to provide an ex-
emption for more than 6-month repo
transactions.

Comments suggested that requiring
TINs on intermediary certificates is an
undue compliance burden when reporting
is not done to the intermediary’ s account,
especially if the Form W-8 of any under-
lying beneficial owner is not required to
bear aTIN. Commentators argue that any
IRS compliance concerns can be met
without the requirement for aTIN from a
non-qualified intermediary since U.S.
withholding agents would, in any event,
supply the identification and address of
the beneficial ownersto the IRS on Form
1042-S. The final regulations eliminate
the need for a TIN on anon-qualified in-
termediary certificate and on a certificate
from a foreign partnership that is not a
withholding foreign partnership. How-

ever, aTIN continues to be required in the
case of aqualified intermediary certificate
or in the case of a certificate from afor-
eign partnership.

Some commentators asked that the TIN
requirement be made optional. They
argue that this would provide a reasonable
accommodation to foreign investors who
only occasiondly or rarely enter into fi-
nancial transactions involving U.S. secu-
rities. This comment is not adopted; in-
stead, the final regulations broaden the
types of transactions exempt from the re-
quirement to providea TIN. This change
should alleviate the concern expressed by
these commentators. Also, commentators
asked that the final regulations provide an
exemption for intermediaries with a small
number of foreign accounts (500 or less).
This suggestion is also not adopted in
light of the fact that the burden of manu-
ally processing account information for
complying with these regulations should
be outweighed by the substantial compli-
ance benefits.

With regard to documentary evidence
required to validate a TIN used to support
a claim of treaty benefits, commentators
asked that the documentary evidence re-
main valid indefinitely rather than expire
after three years as provided in the pro-
posed regulations. See §1.1441-6(c).
This comment is not adopted. The with-
holding certificates, and the TIN showing
on that certificate, are used to represent
many facts, including the foreign status of
the owner and his residence for tax treaty
benefit purposes. These facts may change
frequently, particularly for individuals,
and it isimportant that beneficial owners
recertify their status periodically to the
IRS. Thisrecertification is also important
because withholding agents cannot moni-
tor the continued validity of the original
residence claim, since the TIN on the cer-
tificate does not indicate which country of
residence has been represented to the IRS
as part of the certification process.

The final regulations do not adopt a
comment that some organizations claim-
ing tax- exempt status under section
501(c) should be exempt from the re-
guirement to obtain and furnish a TIN if
the organization is a universally recog-
nized charitable organization, such as a
church or religious order. As previously
stated, TINs are used by the IRS to elec-
tronically process and match tax informa-

tion. Any exception to the TIN require-
ment precludes such electronic process-
ing. In light of the ease with which such
organizations can obtain an EIN, the IRS
and Treasury believe that no change to the
proposed regulations is justified. How-
ever, theregulations clarify that a TIN is
reguired from a foreign exempt organiza-
tion or foreign private foundation only to
the extent it claims a reduced rate of with-
holding solely based upon its exempt sta-
tusorif aTIN is otherwise required from
non-tax exempt taxpayers in order to
claim areduced rate of withholding (e.g.,
under an income tax treaty). Also, afor-
eign private foundation is not required to
furnish a TIN for income subject to the 4-
percent tax under section 4948(a) if such
income would otherwise be exempt from
tax under the Code if paid to a foreign
person that is not a private foundation.

4. Certification and Electronic Matching
of TINs

The final regulations are revised to
specify that a taxpayer must provide the
IRS with a certificate of residence to en-
ableit to certify a TIN if that procedureis
available in the country of residence.
Documentary evidence is permitted as an
alternative means of establishing resi-
dence in atreaty country only if a certifi-
cate of residence is not reasonably avail-
able from the tax administration in the
country of residence. This change reflects
the view that a certificate of residence is
more reliable evidence of tax residencein
atreaty country than is documentary evi-
dence. The obligation to furnish a certifi-
cate of residenceif oneis available does
not apply to corporate bodies who may,
instead, furnish incorporation documents
establishing their status as a corporate
body in the applicable treaty jurisdiction.

The final regulations retain the provi-
sion in the proposed regulations regarding
the electronic confirmation by a withhold-
ing agent of a TIN under proceduresto be
prescribed by the IRS. The IRS has un-
dertaken a TIN-matching prototype in the
past. See 60 FR 66243 (December 21,
1995). More recently, the IRS and Trea-
sury issued a regulation under
§31.3406(j)-1 (1997-26 1.R.B. 4) and
Rev. Proc. 97-31 (1997-26 |.R.B. 6)
making a TIN-matching program avail-
able to Federal agency payors of re-
portable payments under section 3406.



TIN-matching, however, will not apply
for chapter 3 withholding purposes until
specifically implemented by the IRS.

5. Treaty Benefitsfor Paymentsto
Hybrids

The proposed regulations provide guid-
ance on procedures for claiming reduced
withholding rates under an income tax
treaty. For this purpose, the proposed reg-
ulations define the term beneficial owner
under foreign law principles. See pro-
posed §81.1441-1(c)(6)(i)(B) and
1.1441-6(b)(4). Commentators were di-
vided on whether the proposed rule is a
correct interpretation of the treaty. In par-
ticular, severa commentators noted that
the term beneficial owner is meant to be
defined under the source country’s do-
mestic law. Also, commentators asked
whether the proposed rules were solely
for withholding purposes or were meant
to define aforeign beneficial owner’seli-
gibility for treaty benefits for purposes of
section 894.

In part in response to these comments,
temporary regulations have been issued
under section 894 (62 FR 35673, pub-
lished July 2, 1997) that are largely con-
sistent with the principles contained in the
proposed withholding regulations. Under
these temporary regulations, a reduced
withholding rate applies under an income
tax treaty only to the extent that the in-
come istreated as derived by aresident of
the applicable treaty jurisdiction. Income
istreated as being so derived only to the
extent it istaxed in the hands of the resi-
dent asincome of aresident of the applic-
able treaty jurisdiction. The final with-
holding regulations have been modified to
reflect these temporary regulations.

The regulations under 81.1441-6(b)-
(4)(ii) finalize the rules regarding the type
of withholding certificates that must be
furnished in situations involving hybrid
entities where the payment is made to the
entity but the benefit is determined by the
gatus of the interest holder. Generaly, a
partnership Form W-8 would have to be
provided by the interest holder, which
form must be presented by the entity on
behalf of the interest holder. In order to
reduce the burden in the case of reverse
foreign hybrid entities (e.g., foreign mu-
tua funds treated as corporations for U.S.
tax purposes but asfiscally transparent en-
tities for foreign countries’ law purposes),

the final regulations allow those entities to
become qualified intermediary, so that,
like foreign partnerships and entities act-
ing as intermediaries for others, they may
present aglobal Form W-8to aU.S. with-
holding agent instead of furnishing indi-
vidual formsfor each of their shareholders
who claim a benefit under an income tax
treaty. See §1.1441-1(e)(5)(ii)(C).

The preamble to the temporary regula-
tions under section 894 indicates that
withholding agents should consider the
effect of the regulations on their with-
holding obligations, including the need to
obtain new withholding certificates to
confirm claims of treaty benefits for pay-
ments made on or after the effective date
of §1.894-1T(d). Until the final regula-
tions under section 1441 are effective
(i.e., until 1999), withholding agents may
continue to rely on Forms 1001 regarding
claims of reduced rates under income tax
treaties. In addition, with respect to divi-
dends, no Form 1001 is generally re-
quired due to the alternative “address’
rule. However, withholding agents that
are making payments in 1998 should re-
quire new Forms 1001 for payments that
they believe are affected by the provisions
of §1.894-1T(d) in order to insure that
representations regarding entitlement to a
reduced rate under an income tax treaty
are given in light of the provisions of
§1.894-1T(d). For this purpose, with-
holding agents may rely on Forms 1001
that are prepared and furnished in accor-
dance with the procedures described in
§1.1441-6(b)(4)(ii), even though these
procedures are not effective until 1999.
Thus, for example, if the withholding
agent paysto aforeign reverse hybrid en-
tity, it may rely on aForm 1001 furnished
by the entity even though the name of the
beneficial owner isthat of the entity’sin-
terest holder. Implicit in the entity’s pre-
sentation of a Form 1001 from its interest
holder is a representation that the interest
holder is aresident of an applicable treaty
country and derives the income paid to
the entity within the meaning of §1.894—
1T(d)(1). A Form 1001 obtained in 1998
isvalid until December 31, 1999 (except
to the extent that circumstances change
affecting its validity). Payments made
after 1998 to persons for whom the with-
holding agent does not hold a certificate
will require a new Form W-8.

In view of the temporary regulations

under 8§1.894-1T(d), several commenta-
tors have asked for guidance on how to
apply the “reason-to-know” standard to
self-certifications of entitlement to treaty
benefits in situations involving hybrid en-
tities. The regulations do not include spe-
cial guidance on this point, because the
IRS and Treasury believe that the due dili-
gence issues in this context are not differ-
ent from those arising in other contexts.
Therefore, withholding agents may rely
on the general principles in §1.1441—
1(e)(4)(viii) (that, absent actua knowl-
edge or reason to know otherwise, awith-
holding agent may rely on information
and certifications without having to in-
quire into the truthfulness thereof) and in
§1.1441-6(b)(4)(ii) (that a withholding
agent may rely on representations that the
beneficial owner derives the income
within the meaning of §1.894-T(d) and is
aresident of the treaty country without in-
quiring into the truthfulness thereof or re-
searching foreign law). For example, if a
withholding agent knows that a person
whose name is on a Form 1001 or a Form
W-8isan interest holder in an entity and
that the treaty country where the person
claims residence generally treats the en-
tity as a non-fiscally transparent entity,
the withholding agent would have reason
to know that a claim of reduced rate by
such person may not be reliable and
should make further inquiries. Generally,
any claim of treaty benefits by interest
holdersin a U.S. LLC should be scruti-
nized based on many published indica-
tions that foreign countries generally re-
gard U.S. LLC's as corporate entities.

6. Certification of Entitlement to Benefits
Under an Income Tax Treaty

The proposed regulations do not con-
tain special procedures regarding the
manner in which aforeign person can es-
tablish that it satisfies the conditions
under applicable limitation on benefits
provisions of an incometax treaty. This
matter isindirectly addressed in 81.1441—
6(b)(1) for foreign persons claiming bene-
fits under an income tax treaty that are re-
quired to file adisclosure statement under
section 6114 if they are related to the
withholding agent and the amounts re-
ceived during the calendar year that ex-
ceed $500,000.

After further consideration, the IRS and
Treasury have determined that certifica-



tion procedures, as had been suggested in
Notice 94-85 (1994-2 CB 511), issued
under the U.S.-Dutch tax treaty, are not
procedures that could redistically be ex-
tended to all tax treaties within a reason-
able time frame, if at all. Instead, the IRS
and Treasury believe that an approach re-
lying on self-certification and proper dis-
closure to the IRS is more practical.
Therefore, the final regulations provide in
81.1441-6(c)(5)(i) that those persons who
are required to furnish an IRS-certified
TIN must, as part of the TIN certification
process, certify that they satisfy the condi-
tions of an applicable limitation on bene-
fitsprovison. For thispurpose, the person
must attach an affidavit to the request for
certification, describing sufficient facts for
the IRS to determine the basis upon which
such conditions are satisfied. The IRSre-
view of a foreign person’s affidavit does
not constitute an audit of the taxpayer on
this issue. In view of these new proce-
dures, Notice 94-85 iswithdrawn.

The final regulations also provide
under 81.1441-6(c)(5)(ii) that a taxpayer
(other than an individual) applying for
IRS certification of its TIN must certify to
the IRS that any income for which it in-
tends to claim benefits under an applica
ble income tax treaty isincome that will
properly be treated as derived by itself
within the meaning of §1.894-1T(d)(1).

7. Reporting under section 6114

Under proposed 8§1.1441-6(b)(1), a
taxpayer receiving income benefitting
from areduced rate under an income tax
treaty isrequired to file an information re-
turn under section 6114 if it isrelated to
the withholding agent and the amounts
“paid” during the taxable year exceed
$500,000. The final regulations modify
the $500,0000 condition by providing that
the requirement to file an information re-
turn applies only to amounts “received”
during the calendar year that, in the ag-
gregate, exceed $500,000. The revision
clarifies that the test is not intended to be
applied on a per-withholding agent basis.
Rather, the $500,000 threshold is in-
tended to measure the total amount re-
ceived by the taxpayer, whether from one
or several related withholding agent.

The final regulations under section
6114 are also revised to allow the IRS to
eliminate duplicate reporting require-
ments for payments received by aforeign

taxpayer that must be reported both on a
Form 5472 under section 6038A and
under section 6114. See §301.6114—
1(c)(6). Such changeisto bereflected in
the applicable forms and instructions.

8. Joint Owners

One commentator suggested that since
a joint owner can get a separate Form
1042-S, the final regulations under
§1.1441-6 should let each joint owner
claim its own treaty rate (if different) on
its pro-rata share of theincome. This sug-
gestion is not adopted because of the dif-
ficulties, generally, for each joint owner
to present reliable representation of its
pro-rata share of the income being paid.

9. Claim of Treaty Benefitsby U.S.
Taxpayer

A commentator noted that the existing
regulations under §1.1441-4(b)(2) fail to
address the situation of aforeign national
who is a resident alien of the United
States under section 7701(b) and under a
treaty tie-breaker rule, but who is entitled
to treaty benefits under a treaty saving
clause exception. The commentator indi-
cated that procedures are needed to allow
such persons to submit proper forms and
documentation. According to the com-
mentator, such persons entitled to treaty
benefits often are not currently residents
of atreaty country, do not have a perma
nent residence address in the foreign
country of which they are claiming bene-
fits, and are not able to obtain certifica-
tion or documentation to satisfy the
three-year rule under §1.1441-6(c)(4).
Further, the commentator argued that the
regulations should specify which form
such persons can file to claim treaty ben-
efits (under the proposed regulations nei-
ther Form W-8 nor W-9 would accom-
modate this claim). In response to this
suggegtion, paragraph (b)(5) is added to
allow a U.S. taxpayer to claim benefits
under an income tax treaty on a Form
W-9 or such other form as the IRS may
prescribe.

H. Comments and Changesto 81.1441-7

1. Withholding agent’s due diligence
standards

Section 1.1441-7(b)(1) is restated to
clarify that awithholding agent is under a
general due diligence standard to deter-

mine its withholding obligations based on
its actual knowledge or reason to know, if
based on such knowledge or reason to
know, it appears that the obligation to
withhold or report the payment is greater
than would otherwise be the case. This
due diligence standard applies generally,
not just in the context of determining the
extent to which a withholding agent can
rely on awithholding certificate. There-
fore, for example, if awithholding agent
has reasons to believe that a foreign bene-
ficial owner of interest incomeis related
to the debtor, so that the portfolio interest
exemption may not be available, the with-
holding agent should make an inquiry in
order to ascertain whether the portfolio
interest, in fact, applies. The fact that the
Form W-8 is not required to certify lack
of relationship does not mean that the
withholding agent can ignore what it
knows or otherwise suspects if such
knowledge or reason to know affects the
tax liability of the beneficial owner which
withholding under chapter 3 of the Code
isintended to satisfy.

2. Due Diligence Safe Harbors

Some commentators asked that the
standard of care governing the withhold-
ing agent’s liability should be actual
knowledge rather than reason to know, es-
pecially in the context of high-volume
commercial transactions where there is
not necessarily a pre-existing client rela-
tionship. In response to this comment, the
final regulations define reason to know
so that certain circumstances described in
paragraphs (b)(2)(ii) (A) through (F) are
the only circumstances that require the
withholding agent to exercise due dili-
gence (other than actual knowledge).
Further, examples are added regarding the
documentation that a withholding agent
may rely on in order to correct adefective
Form W-8. This limitation only applies
to payments made by a financial institu-
tion with which a customer may open an
account that consists of portfolio interest,
payments on publicly traded securities de-
scribed in 81.1441-6(b)(2)(ii), deposit in-
terest with banks or other financial insti-
tutions as described in sections
871(i)(2)(a) and 881(d), or original issue
discount (or interest) on obligations with
a maturity of 183 days or less from the
date of original issue.

The final regulations eliminate the need



to inquire further when the customer di-
rects the financial institution to make a
payment to another U.S. financia institu-
tion. While such direction may indicate
that the account holder is, in fact, residing
in the U.S,, the burden of this due dili-
gence reguirement outweighs the compli-
ance benefits.

However, the final regulations impose
a duty to inquire when a payment is di-
rected to a P.O. box or an in-care-of ad-
dress where the withholding agent has a
permanent address on file for the payee
that is neither a P.O. box or an in-care-of
address. Contrary to the comments, the
IRS and Treasury believe that how a pay-
ment is directed may indicate that the
beneficial owner wishes not to disclose
his or her place of residence. As stated
above, the beneficial owner may be
treated as a foreign person despite a P.O.
box address; however, such treatment
would require that the withhol ding agent
obtain evidence of foreign status in addi-
tion to the Form W-8.

The final regulations add a due dili-
gence item. A withholding agent may not
rely on aclaim of partnership status on a
Form W-8 if the name of the person on
the form indicates that the entity may be
the type of entity that is on the per selist
of foreign corporations included in
8301.7701-2(b)(8)(i), unless the form ex-
plains that the entity is a grandfathered
partnership.

2. Authorized Foreign Agents

The proposed regulations would mod-
ify the current rules governing foreign
agents of U.S. withholding agents by al-
lowing aforeign agent to file Forms 1042
and 1042-S returns on behalf of the U.S.
withholding agent. Some commentators
have pointed out that the inability to tier
authorized foreign agents limits the use-
fulness of the procedure. However, after
further consideration, the IRS and Trea-
sury have decided to leave the proposed
rules unchanged. The authorized foreign
agent procedure relies on the IRS' ability
to audit the agent. Any compliance fail-
ure of the agent is imputed to the U.S.
withholding agent. If the U.S. withhold-
ing agent acts through severa layers of
agents, the IRS would have to audit all of
the agents in the chain of payment to de-
termine the compliance of the U.S. with-
holding agent. Such audits are impracti-

cal. The procedure is retained, however,
because it may still be useful in its pro-
posed form in cases not involving tiers of
intermediaries.

|. Comments and Changesto §1.1441-8

Thefinal regulations are revised to take
into account comments that the proposed
documentation requirements for pay-
ments to foreign governments and inter-
national organizations are unnecessarily
cumbersome. The documentation re-
quirement is eliminated entirely for pay-
ments to international organizations and
for interest on bankers’ acceptances paid
to central banks of issue. This exception
is appropriate because the withholding
exemption is not conditioned on any rep-
resentation of the beneficial owner, other
than its status as such (see §1.6049-4(c)-
(D)(i1)(G) and (H) for an “eyeball” test for
ascertaining the status of the payee as an
international organization or a foreign
central bank of issue). Paymentsto for-
eign governments and to the Bank for In-
ternational Settlements must be docu-
mented, however, because a withholding
exemption applies only if the govern-
ment’s or the Bank’s income is not asso-
ciated with a commercial activity. How-
ever, if a person represents that it is an
integral part of aforeign government, the
documentation remains valid perma-
nently. If, on the other hand, the person
claiming to be a foreign government rep-
resents that it is a controlled entity, then
the certificate must be renewed every
three years. A certificate furnished by the
Bank for International Settlementsisalso
valid permanently. Inview of these sim-
plified documentation requirements, the
final regulations require that all payments
to foreign governments, internationd or-
ganizations, and the Bank for Interna-
tional Settlements be reported on a Form
1042 and 1042-S, to the extent reportable
if paid to aforeign person.

J. Comments and Changes to §81.1441-9
and 1.1443-1

1. Foreign Tax-exempt Organization and
Foreign Private Foundations

Several comments were received re-
garding withholding on the income of for-
eign tax-exempt organizations and applic-
able procedures for documenting the
foreign organization's exempt status. The

commentators questioned whether section
1443(a) should apply to items of passive
income that would not be unrelated busi-
ness income but for section 514 (relating
to debt-financed property), and whether
section 4948 should apply to impose a 4-
percent tax on U.S. source portfolio inter-
est and bank deposit interest so that a 4-
percent withholding applies under section
1443(b) to payments of such income to
foreign foundations.

Commentators argued that a foreign or-
ganization meeting the description of sec-
tion 501(c)(3) should be permitted to
claim tax-exempt status even if it has not
first obtained an IRS determination. They
argued that the IRS determination letter is
reguired for domestic organizations be-
cause contributions to a domestic section
501(c)(3) organization are deductible. No
such deduction is permitted for a contribu-
tions to a foreign organization and, there-
fore, a foreign organization described in
section 501(c)(3) should be treated like
any other organization described under
section 501(c). Also, commentators ar-
gued that the regulations should not re-
quire an opinion of counsel to be attached
to the withholding certificate. The fina
regulations, however, do not accept most
of these comments. As in the proposed
regulations, foreign organizations that are
required to obtain an IRS determination
letter in order to quaify as a tax-exempt
organization under section 501(c)(3) (i.e.,
those organizations that obtain a substan-
tial portion of their support from U.S.
sources) must obtain such a determination
letter and attach it to the Form W-8.
Other foreign organizationsthat may qual-
ify for tax-exempt status under section
501(c)(3) without an IRS determination
letter (i.e., organizations that receive sub-
stantially all of their support from sources
outside the United States; see section
4948(b)) may establish their exempt status
on the basis of an opinion of counsel.
Also, they dlarify that the opinion must be
from U.S. counsel, meaning an attorney
admitted to, and in good standing with, the
bar in one of the fifty States or the District
of Columbia. In addition, thefinal regula-
tions under §1.1441-9(b)(2) provide that
tax-exempt organizations that claim that
they are tax-exempt under section
501(c)(3) and not private foundations and
do not have an IRS determination letter
must attach an affidavit to their Form W-8



in addition to the opinion of counsel.
Thus, the final regulations relieve those
organizations from the obligation under
the proposed regulations to provide an
opinion of counsd regarding their non-pri-
vate foundation status. The IRS and Trea-
sury view the IRS certification procedure
for section 501(c)(3) organizations as an
important compliance measure.  They do
not believe that self-certification proce-
dures should be substituted where the
Code dearly requires an IRS determina-
tion letter.

The final regulations under §1.1441—
9(a) also clarify that a foreign organiza-
tion that does not rely on its tax-exempt
qualification to claim reduced withhold-
ing on a payment need not comply with
the special proceduresin §1.1441-9. In-
stead, it may follow the same procedures
that apply to taxable entities. In particu-
lar, the final regulations clarify that afor-
eign tax-exempt organization or foreign
private foundation that claims a benefit
under an income tax treaty must follow
the procedures described under §1.1441—
6 rather than rely on the procedures de-
scribed under §81.1441-9 or 1443-1.

The final regulations do not make a
special exception for debt-financed in-
come that, under section 512, istreated as
unrelated business income. In addition,
the final regulations do not eliminate the
4-percent tax imposed under section
4948(a) on any items of investment in-
come of a private foreign foundation and
required to be withheld under section
1443(b). The IRS and Treasury believe
that they have no authority to eliminate a
tax that is clearly imposed by statute.
Therefore, it would be inappropriate to
eliminate the requirement to withhold
such tax. A foreign private foundation
claiming a reduced rate of 4-percent is
subject to the same documentation re-
quirements as apply to tax-exempt for-
eign organizations, meaning that a Form
W-8 must be furnished, to which the ap-
propriate determination letter or opinion
of U.S. counsel must be attached. The
final regulations restate the existing regu-
lations under section 1443 in an effort to
eliminate unnecessary provisions. The
elimination of several provisons does not
indicate that the procedures do not apply
(e.g., requirement to file Forms 1042 and

1042-S), but, smply that these provisions
are not necessary.

K. Comments and Changes to
881.1461-1 and 1.1461-2

1. Form 1042-S Reporting

In response to comments, the deadline
for filing Forms 1042 and 1042-S has
been moved from February 28 to March
15. Regarding joint accounts, the final
regulations do not adopt the suggestion
that only one Form 1042-S be required
for a joint account even where the other
joint owner requests another statement.
Commentators argued that subdividing
payments made to a single account and
providing multiple Forms 1042—S would
significantly increase administrative bur-
den. However, joint owners should be
able to obtain a proof of tax payment in
case one of them wishesto apply for are-
fund of tax or needs to substantiate the
payment of tax for any reason and it does
not have access to the form issued to one
of the joint owners. The fact that the
obligation to issue more than one Form
1042-Sis only on request by one of the
joint owners should minimize the burden
on withholding agents.

The proposed regulations require that a
financial institution with actual knowl-
edge of the payee’'s TIN report the TIN on
Form 1042-S even though a TIN did not
have to be provided in connection with
the payment. In response to comments,
the final regulations clarify in §1.1461—
1(c)(3)(v) that, in the case of afinancial
institution dealing with customers
through a system of accounts, actual
knowledge exists only if such TIN wasre-
ported on a Form W-8 provided with re-
spect to another payment made through
the same account or through another ac-
count, the information with respect to
which can be retrieved through a central -
ized account information system (includ-
ing a universal account system) contain-
ing both accounts.

Commentators requested a clarification
that Form 1042-S reporting is not re-
quired with respect to interest on deposits
paid by any U.S. bank (including its for-
eign branches or subsidiaries), except in
the limited situation where the interest is

paid to a Canadian resident. Thispoint is
clarified under 81.1461-1(c)(2)(i), which
limits reporting to amounts subject to
withholding, as defined in §1.1441-2(a).
However, §1.1461-1(c)(2)(i)(D) contains
an exception for interest paid to Canadian
residents. In addition, 81.1461-1(c)(2)-
(ii)(F) is added to clarify that interest or
OID accrued on an obligation is not re-
quired to be reported on a Form 1042—-S
to the extent the interest or OID is not re-
quired to be withheld upon under
§1.1441-2(b)(3) due to the lack of knowl-
edge by the withholding agent. On the
other hand, §1.1461-1(c)(2)(i)(E) clari-
fiesthat, asisthe case under existing reg-
ulations, amounts representing interest on
an obligation sold between interest pay-
ment dates is reportable on a Form 1042
and 1042-S, even though it is not subject
to withholding.

2. Adjustments for Overwithholding or
Underwithholding of Tax

Commentators asked that withholding
agents be permitted to process refund
claims for nonresident alien payees.
Since refund claims will now require
TINs, duplication of claims can be
avoided. Commentators point to the fact
that this procedure should be more effi-
cient asit may require the IRS to process
only a single refund claim from a with-
holding agent for all of its foreign clients
rather than dealing with claims filed by
each individual foreign client. This com-
ment is accepted in the context of quali-
fied intermediary arrangements. How-
ever, in other situations, a procedure
allowing refunds on behdf of customers
isimpractical because of the risk that cus-
tomers would independently file for re-
funds based on their form 1042-S.

Withholding agents also made a num-
ber of points regarding authority to rectify
any underwithholding situation discov-
ered after the due date for filing Form
1042 but before actual filing, streamlining
current refund procedures by, for exam-
ple, providing for a “quickie” refund
form, and the reporting of adjustmentsto
withholding during the calendar year.
Those points, however, should be ad-
dressed in the context of forms and ad-
ministrative procedures, rather than in the
regulations. The IRS will continue to



work with the industry to find waysto im-
prove and streamline the information and
return filing procedures.

L. Comments and Changesto
Information Reporting Provisions Under
Chapter 61 and Section 3406 of the Code

1. Information Reporting—Exempt
Recipient

Commentators asked that the proposed
changes to the exempt recipient rules for
corporations be eliminated. Under
81.6049-4(c)(1)(ii)(A) of the proposed
regulations, the “eyeball” test for corpora
tions with an account relationship with
the payor would be required to be supple-
mented by an EIN or a corporate resolu-
tion. Commentators suggested that, in-
stead, payors should be allowed to rely on
the per se list provided in the check the
box regulations under §301.7701-3.

In response to these comments, the
fina regulations eliminate the proposed
corporate resolution requirement and,
therefore, reinstate the “eyeball” test for
corporate payees. Foreign corporations
are able to establish their corporate payee
status based on the per se list in
§301.7701-2(b)(8)(i). In addition, a
payee may establish corporate status with
acopy of the Form 8832, if the entity has
filed one with the IRS in order to elect
corporate classification. See §1.6049—
4(©)(1)(I1)(A)(1) and (2).

Section 1.6049-4(c)(1)(ii) of the 1988
proposed regulations delete nominees,
custodians, and brokers from the list of
exempt recipients. Some commentators
objected to this change. Thefinal regula-
tions re-instate nominees, custodians, and
brokers as exempt recipients. Addition-
aly, swap dealers are included in the list
of exempt recipients, and the description
of financial ingtitutions that are exempt
recipients has been clarified to include
clearing organizations.

Comments were received requesting
that the list of international organizations
be re-instated in the regulations. Thefinal
regulations do not contain such alist be-
cause frequent changes in the status of
such organizations would make it too bur-
densome for the IRS to keep current. In-
stead, the IRS intends to issue guidance
indicating that withholding agents and
payors may rely on the list published by
the Department of State.

Commentators asked that the list of ex-
empt recipients under sections 6041 and
6045 be conformed to that under section
6049 and, in the case of section 6041, be
extended to banks and financial institu-
tions. The final regulations apply the
same exempt recipient rules to interest
under section 6049, dividends under sec-
tion 6042, and notional principal con-
tracts under section 6041. The exempt re-
cipient rules under section 6045 remain
unchanged, except that a foreign central
bank of issue is added to the list for sub-
stitute payments under 8§1.6045-

2(b)(2)(1)(G).

2. Information Reporting for Offshore
Accounts—Documentary Evidence

The proposed regul ations make a num-
ber of changes to the existing procedures
applicable to deposits with foreign
branches of U.S. banks. The proposed
regulations modify the documentary evi-
dence standard in §35a.9999-3, A-34, as
part of an effort to subject all off-shore
accounts to a uniform documentary evi-
dence standard, whether the account is
with aforeign branch of aU.S. bank, with
aforeign branch of a domestic institution
other than a bank, or with a foreign
branch of a foreign financial ingitution.
As aresult, foreign branches of U.S.
banks would become subject to more
stringent documentary evidence require-
ments to the extent they would no longer
be able to rely on an indication of foreign
status from a customer. Instead, the pro-
posed regulations require aforeign bank-
ing branch to obtain actual documentary
evidence from the customer and keep a
record of it. Some commentators ques-
tioned whether the proposed regulations
eliminate the possibility of relying on a
statement of foreign status incorporated in
the account opening form. In addition,
the proposed regulations impose a three-
year renewal of the documentary evi-
dence, a requirement that does not cur-
rently apply to foreign banking branches.
Further, the proposed regulations elimi-
nate the $600 threshold under the current
regulations (by making foreign branch
bank deposit interest subject to reporting
under section 6041 rather than section
6049). They impose new backup with-
holding requirements for accounts actu-
ally known to the branch as being owned
by aU.S. person. In addition, the provi-

sions under §1.1441-1(f) create a pre-
sumption of U.S. status for undocumented
accounts. Although a presumption of
U.S. statusis not sufficient for triggering
an obligation to backup withhold (be-
cause the bank has no actual knowledge),
it is sufficient to require the interest to be
reported on a Form 1099.

After further consideration, and based
on comments received, the fina regula
tionsarerevised. Consistent with the reg-
ulations proposed in 1988 and in 1996,
the requirement to document owners of
accounts maintained at offshore branches
of U.S. banks is imposed under section
6049 rather than section 6041. Therefore,
the $600 limit will no longer apply to
those accounts. On the other hand, the
documentation requirements are substan-
tially simplified. If the customer’s ad-
dressisin the country where the branch is
located and it is not customary in that 1o-
cation that banks request documentary ev-
idence from customers when opening an
account, then the bank or other financial
institution may rely on a declaration of
foreign status, contained in an account
opening form, that does not have to be
signed under penalties of perjury. The de-
claration does not expire unless circum-
stances change that would indicate that
the account holder has become aU.S. per-
son or the payor is so notified. The payor
must send a year-end reminder to the ac-
count holder to notify the payor of change
of status, if applicable.

These alternative documentary evi-
dence procedures are extended to all off-
shore accounts for payments that are not
subject to withholding under chapter 3 of
the Code and are not U.S. source bank de-
posit interest. These amounts include for-
eign source income and gross proceeds.

The alternative documentary evidence
rules apply to accounts opened on or after
the effective date of the regulations (i.e.,
on or after January 1, 1999). However,
existing accounts as of that date are re-
quired to comply with the due diligence
requirements, including inserting a nega-
tive confirmation statement in the annual
year-end statement provided to the cus-
tomer.

In response to comments, the final reg-
ulations under 81.6049-5(b)(10) are re-
vised to incorporate a waiver from the
certification requirement of regulations
§1.163-5(c)(2)(i)(D)(3) for debt instru-



ments with a maturity of 183 days or less
from the date of issue. In addition,
81.6049-4(d)(3) is modified to clarify
that the same conversion rules are applic-
able to all foreign currency-denominated
obligations for purposes of section 6049.

3. Reporting Obligations of Non-U.S.
Payors or Middlemen

Under the regulations under section
6045, dealing with broker proceeds, non-
U.S. payors are exempt from reporting if
the payment is made outside the United
States. See §1.6045-1(a)(1). In contrast,
non-U.S. payors and middlemen making
payments of U.S. source interest or divi-
dends are required to report these pay-
ments on a Form 1099, unless they re-
ceive documentation supporting the
payee' s foreign status (or the payeeis an
exempt recipient). Commentators re-
guested that non-U.S. payors of U.S. in-
terest and dividends be similarly exempt
from information reporting if the pay-
ments are made outside the United States.
This change is not appropriate, at least for
amounts that are subject to withholding
under chapter 3 of the Code. To the ex-
tent the U.S. interest or dividends are sub-
ject to U.S. 30-percent withholding, and
documentation is received for reducing
the withholding rate, the foreign payee
exemption would apply under sections
6042 and 6049 and the payment would
not be reportable. Under the final regula-
tions, however, a payor making a pay-
ment of U.S. source dividends or interest
(whether inside or outside the U.S.) to a
payee who has provided no documenta-
tion is not exempt from Form 1099 infor-
mation reporting, even if another payor
“upstream” has withheld an amount under
chapter 3 of the Code. However, a payor
is exempt from backup withholding on
the payment if an “ upstream” withholding
agent has withheld a full 30-percent
amount from the payment. The payor,
however, is not relieved from making a
return on Form 1099 under section 6042
or 6049 if it has actual knowledge that the
payeeisaU.S. person who is not an ex-
empt recipient. See §31.3406(g)—1(e).
These rules also apply to U.S. source roy-
alties reportable under section 6050N.

Further, the regulations under section
3406 are amended to authorize the IRS to
establish procedures by which an amount
backup withheld under section 3406 from

a payee that subsequently establish that it
isaforeign person exempt from informa-
tion reporting and backup withholding
can be credited toward amounts required
to be withheld under chapter 3 of the
Code. Such “cross-crediting” procedures
are not available at present and would re-
quire the IRS to modify its systems.

4. Information Reporting for Capital
Gain Dividends

Under the proposed regulations, capital
gain dividends as defined under section
852(b)(3)(C) would no longer be re-
portable on Form 1099-DIV. Commenta
tors objected that, absent such reporting,
shareholders could not easily ascertain the
amount of capital gain dividends paid for
the calendar year for purposes of calculat-
ing their income tax liability. Accord-
ingly, the final regulations eliminate the
proposed exclusion of capital gain divi-
dends under §81.6042-3(b)(3).

Effect on Other Documents

The following publications are obsolete
as of October 14, 1997:
Rev. Rul. 55-106, 1955-1 CB 102.
Rev. Rul. 57-391, 1957-2 CB 606.
Rev. Rul. 60-288, 1960-2 CB 265.
Rev. Rul. 65-86, 1965-1 CB 538.
Rev. Rul 68-173, 1968-1 CB 626.
Rev. Rul. 68-237, 1968-1 CB 391.
Rev. Rul. 68-333, 1968-1 CB 390.
Rev. Rul. 6941, 1969-1 CB 214.
Rev. Rul. 69-244, 19691 CB 215.
Rev. Rul. 70-175, 1970-1 CB 184.
Rev. Rul. 70-250, 1970-1 CB 182.
Rev. Rul. 70-251, 1970-1 CB 183.
Rev. Rul. 70-616, 1970-2 CB 174.
Rev. Rul. 7287, 1972-1 CB 274.
Rev. Rul. 80222, 1980-2 CB 211.
Rev. Rul. 83-175, 1983-2 CB 1009.
Rev. Rul. 84-158, 1984-2 CB 262.
Rev. Rul. 85-61, 1985-1 CB 355.
Rev. Rul. 89-17, 1989-1 CB 268.
Rev. Rul. 89-33, 19891 CB 269.
Rev. Rul. 89-91, 1989-2 CB 129.
Rev. Proc. 65-2, 1965-1 CB 715.
Rev. Proc. 67-24, 1967-1 CB 625.
Notice 94-85, 1994-2 CB 511.

Soecial Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, aregulatory assessment is not

required. It also has been determined that
section 553(b) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) does not
apply to these regulations.

This Treasury decision finalizes notices
of proposed rulemaking published Febru-
ary 29, 1988 (53 FR 5991), December 21,
1995 (60 FR 66243), and April 15, 1996
(61 FR 17614), respectively. It is has
been determined that a final regulatory
flexibility analysis is required under 5
U.S.C. 8604 for the collections of infor-
mation contained in this Treasury deci-
sion with respect to the notice of proposed
rulemaking published on April 15, 1996.
An initial regulatory flexibility analysis
was not required because the notice of
proposed rulemaking was issued prior to
the effective date (June 27, 1996) of the
amendments to the Regulatory Flexibility
Act (5 U.S.C. chapter 6) made by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) (Public Law
104-121). It also has been determined
that aregulatory flexibility analysisis not
required for the notice of proposed rule-
making published on (1) December 21,
1995 because the notice does not impose
any collection of information on a small
entity, and was published prior to the
March 29, 1996 enactment date of
SBREFA, and (2) on February 29, 1988
because the notice was published prior to
the enactment of SBREFA.

Final Regulatory Flexibility Act Analysis

The major objective of the final regula-
tions is to prescribe new procedures to
eliminate unnecessary burdens created by
the lack of standardization and coordina-
tion of the current withholding and infor-
mation reporting procedures with respect
to amounts paid to foreign persons. To
this effect, the regulations facilitate com-
pliance and reduce taxpayer burden by
simplifying the documentation require-
ments, unifying the certification proce-
dures and clarifying reliance standardsin
an effort to streamline the processing of
U.S. source payments to foreign persons.

The economic impact of collection of
information contained in these regulations
on any small entity would result primarily
from the entity being required either (1) to
provide a Form W-8 as the beneficial
owner or payee of U.S. source income, or
(2) to receive a Form W-8 as the with-
holding agent or payor (and eventually,



file a Form 1042 and Forms 1042-S). In
both situations, these regul ations generally
impose minimal additional reporting or
recordkeeping requirements beyond those
already imposed under current law. In
fact, the regulations significantly reduce
the withholding and reporting burdens as-
sociated with Form W-8 by, for example,
consolidating the current withholding cer-
tificates (Forms 1001, 1078, 4224, 8709
and W-8) into a Form W-8 format, per-
mitting certain foreign intermediaries to
certify on behalf of their customers, per-
mitting the electronic transmission of the
form (subject to IRS prescribed proce-
dures), clarifying the standards for an ac-
ceptable subgtitute form, permitting a 90-
day grace period for actual receipt of the
form, and providing cure procedures for a
|ate-received form.

For asmall entity in the role of the ben-
eficial owner, the new collection of infor-
mation contained in these regulations is
the extension of the Form W-38 require-
ment to claims for a treaty-based reduc-
tion in the withholding rate with respect
to dividend income; thereby, subjecting
dividends to the same documentation re-
quirements as other income types. This
change imposes no recordkeeping re-
quirements beyond those necessary (and
currently required for all other income
types) to ensure proper entitlement to
treaty benefits, and is illustrative of IRS
efforts to eliminate unnecessary proce-
dural differences in order to reduce the
burden on withholding agents. Although
there is no estimate of the number of ben-
eficial owners or payees of U.S. source
income payments, the number of cross
border payments have steadily increased
over the years (over 80 billion dollars
paid in 1995). The IRS and Treasury be-
lieve that most of these payments are
made to individuals, large financia insti-
tutions and large corporations.

For a small entity in the role of the
withholding agent, the most significant
change of the regulations that impacts
the collection of information is the estab-
lishment of the wholly-elective qualified
intermediary regime which will impose,
but only pursuant to an agreement with
the IRS, additional reporting and record-
keeping requirements in exchange for
the benefit of furnishing a single Form
W-8 for multiple beneficiary owners or
payees. The IRS and Treasury believe

that this alternative will be adopted pri-
marily by large foreign financial institu-
tions that maintain numerous accounts
for large numbers of customers, and it is
unlikely that a substantial number of
small entities would find it necessary or
useful to agree to act asa qualified inter-
mediary. Of the approximately 25,000
tax returns (Form 1042) filed by with-
holding agents per year, the IRS esti-
mates that 95-percent of such returns are
filed by large financial institutions.

A summary of the significant issues
raised by the public comments in re-
sponse to the proposed regulations and
IRS' views on such issues, and changes
made as a result of the comments is set
forth above in the section of the preamble
to the regulations entitled “ Explanation of
Provisions and Revisions.”

The IRS and Treasury Department are
not aware of any federal rules that dupli-
cate, overlap, or conflict with the regula-
tions.

These regulations will affect small enti-
ties such as small banks, small businesses
paying interest and dividends, small pri-
vate foundations, and small tax-exempt
organizations (including colleges and
charities). The IRS and Treasury believe
that most of these small entities will have
adirect relationship with the foreign per-
son and therefore, will not act as, or have
transactions through, an intermediary
(i.e., nominee, custodian, or agent). The
professional competence necessary to
comply with these regulations is no
greater than that already necessary to han
dle the day-to-day business operations of
asmall entity because much of the record-
keeping and reporting requirements under
the regulations can be easily (if not al-
ready done under the existing regulations)
incorporated into the existing or custom-
ary recordkeeping and reporting obliga-
tions of the small entity (e.g., an account
opening form of a bank, the registration
form of acollege, etc.).

None of the significant alternatives
considered in drafting these regulations
would have significantly altered the eco-
nomic impact of these regulations on
small entities. A detailed description of
the measures taken to minimize the eco-
nomic impact of the collections of infor-
mation on small entities, consisent with
the stated objectives of applicable statutes
is set forth above in the section of the pre-

amble to the regulations entitled “Expla-
nation of Provisions and Revisions.” In
considering alternatives, the IRS and
Treasury have concluded that a withhold-
ing system (based on reduction of with-
holding at source) rather than a refund
system avoids the administrative burdens
(including costs and delays) that can
occur when applying for arefund of over-
withheld amounts. Ensuring compliance
under awithholding system, however, re-
quires documentation substantiating
claims of foreign status and of exemp-
tions from, or reduced rates of, withhold-
ing, and submission of proper information
tothe IRS.

Pursuant to section 7805(f) of the Code,
the notice of proposed rulemaking preced-
ing these regulations was submitted to the
Small Business Administration for com-
ment on itsimpact on small business.

* * * * *
Adoption of Amendments to the
Regulations

Accordingly, under the authority of 26
U.S.C. 7805, 26 CFR parts 1, 31, 35a,
301, 502, 503, 509, 513, 514, 516, 517,
520, 521, and 602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by removing the entry
for Section 1.1441-4T, revising the en-
tries for Sections 1.1441-3, 1.1441-4,
1.1441-5, 1.1441-7, 1.6049-4 and
1.6049-5 adding entries in numerical
order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1441-2 also issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6).

Section 1.1441-3 also issued under 26
U.S.C. 1441(c)(4), 26 U.S.C. 3401(a)(6)
and 26 U.S.C. 7701(1).

Section 1.1441-4 &l so issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6).

Section 1.1441-5 also issued under 26
U.S.C. 1441(c)(4), 26 U.S.C. 3401(a)(6)
and 26 U.S.C. 7701(b)(11).

Section 1.1441-6 also issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6).

Section 1.1441-7 also issued under 26
U.S.C. 1441(c)(4), 26 U.S.C. 3401(a)(6)
and 26 U.S.C. 7701(1).



Section 1.1443-1 also issued under 26
U.S.C. 1443(a). * * *

Section 1.1461-1 also issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6).

Section 1.1461-2 also issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6).

Section 1.1462-1 also issued under 26
U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6). * * *

Section 1.6042-3 also issued under 26
U.S.C.6045. * * *

Section 1.6049-4 also issued under 26
U.S.C. 6049(a), (b), and (d).

Section 1.6049-5 also issued under 26
U.S.C. 6049(a), (b), and (d). * * *

§1.163-5 [Amended]

Par. 2. In 81.163-5, paragraph
©)(2)(i)(B)(5) is amended by removing
the language “subdivision (iii) of A-5 of
835a.9999-4T" in the last sentence and
adding “81.6049-5(c)(1)” in its place.

Par. 3. Section 1.165-12 is amended
by:

1. Adding a sentence at the end of
paragraph (a).

2. Removing the language “ (c)(1)(v)”
and adding “(c)(1)(iv)” in its place in
paragraph (c)(1)(i).

3. Removing paragraph (c)(1)(iii) and
redesignating paragraphs (c)(1)(iv) and
(©)(1)(v) as paragraphs (c)(2)(iii) and (iv).

4. Revising paragraphs (c)(1)(ii) and
newly redesignated paragraph (c)(2) (iii).

5. Removing the language “(c)(1)(ii)
and (iv)” and adding “(c)(1)(ii) and (iii)”
in its place in paragraphs (c)(2)(iv) and
©B)(iv).

The addition and revisions read as fol-
lows:

81.165-12 Denial of deduction for losses
on registration-required obligations not
in registered form.

(a) * * * For purposes of this section,
the term United Sates means the United
States and its possessions within the
meaning of 81.163-5(c)(2)(iv).

* * * * *

(C * % %

(1) * % %

(ii) The holder must offer to sell, sell
and deliver the obligation in bearer form

only outside of the United States except
that a holder that is a registered broker-
dealer as described in paragraph (c)(1)(i)
of this section may offer to sell and sell
the obligation in bearer form inside the
United States to a financial institution as
defined in paragraph (c)(1)(iv) of this sec
tion for its own account or for the account
of another financial institution or of an
exempt organization as defined in section
501(c)(3).

(iii) The holder may deliver an obliga-
tion in bearer form that is offered or sold
ingde the United States only if the holder
dedliversit to afinancia institution that is
purchasing for its own account, or for the
account of another financia institution or
of an exempt organization, and the finan-
cial institution or organization that pur-
chases the obligation for its own account
or for whose account the obligation is pur-
chased represents that it will comply with
the requirements of section 165(j)(3)(A),
(B), or (C). Absent actua knowledge that
the representation is false, the holder may
rely on a written statement provided by
the financial ingtitution or exempt organi-
zation, including a statement that is deliv-
ered in electronic form. The holder may
deliver a registration-required obligation
in bearer form that is offered and sold out-
side the United States to a person other
than a financial institution only if the
holder has evidence in its recordsthat such
personisnot aU.S. citizen or resdent and
does not have actual knowledge that such
evidence isfalse. Such evidence may in-
clude a written statement by that person,
including a statement that is delivered
electronically. For purposes of this para-
graph (c), the term deliver includes a
transfer of an obligation evidenced by a
book entry including a book entry notation
by a clearing organization evidencing
transfer of the obligation from one mem-
ber of the organization to another member.
For purposes of this paragraph (c), the
term deliver does not include a transfer of
an obligation to the issuer or its agent for
cancellation or extinguishment. The
record-retention provisions in §1.1441—
1(e)(4)(iii) shall apply to any statement
that a holder receives pursuant to this
paragraph (c)(1)(iii).

* * * * *

Par. 4. Section 1.871-6 is revised to
read as follows:

§1.871-6 Duty of withholding agent to
determine status of alien payees.

For the obligation of a withholding
agent to withhold the tax imposed by this
section, see chapter 3 of the Internal Rev-
enue Code and the regulations thereunder.

§1.871-7 [Amended]

Par. 5. In §1.871-7, paragraph (b), the
third sentence is amended by removing
the words “ see paragraph (a) of §1.1441—
2" and adding “see §1.1441-2(b)” in its
place.

Par. 6. Section 1.871-14 is added to
read as follows:

§1.871-14 Rulesrelating to repeal of
tax on interest of nonresident alien indi-
viduals and foreign corporations received
from certain portfolio debt investments.

(a) General rule. No tax shall beim-
posed under section 871(a)(1)(A),
871(a)(1)(C), 881(a)(1) or 881(a)(3) on
any portfolio interest as defined in sec-
tions 871(h)(2) and 881(c)(2) received by
aforeign person. But see section 871(b)
or 882(a) if such interest is effectively
connected with the conduct of atrade or
business within the United States.

(b) Rules concerning obligations in
bearer form—(1) In general. Interest
(including origina issue discount) with
respect to an obligation in bearer form is
portfolio interest within the meaning of
section 871(h)(2)(A) or 881(c)(2)(A) only
if it is paid with respect to an obligation
issued after July 18, 1984, that is de-
scribed in section 163(f)(2)(B) and the
regulations under that section and an ex-
ception under section 871(h) or 881(c)
does not apply. Any obligation that is not
in registered form as defined in paragraph
(©)(1)(i) of thissectionisan obligation in
bearer form.

(2) Coordination with withholding and
reporting rules. For an exemption from
withholding under section 1441 with re-
spect to obligations described in this para
graph (b), see §1.1441-1(b)(4)(i). For
rules relating to an exemption from Form
1099 reporting and backup withholding
under section 3406, see section 6049 and
81.6049-5(b)(8) for the payment of inter-
est and 81.6045-1(g)(1)(ii) for the re-
demption, retirement, or sale of an obliga:
tion in bearer form.



(c) Rules concerning obligations in
registered form—(1) In general—(i)
Obligation in registered form. For pur-
poses of this section, an obligation is in
registered form only as provided in this
paragraph (c)(2)(i). The conditionsfor an
obligation to be considered in registered
form are identical to the conditions de-
scribed in 85f.103-1 of this chapter.
Therefore, an obligation that would be an
obligation in registered form except for
the fact that it can be converted at any
time in the future into an obligation that is
not in registered form shall not be an
obligation in registered form. An obliga
tion that is not in registered form by rea-
son of the preceding sentence may never-
theless be in registered form, but only
after the possibility of conversion is ter-
minated. An obligation that isnot in reg-
istered form and can be converted into an
obligation that would meet the require-
ments of this paragraph (c)(1)(i) for being
in registered form shall be considered in
registered form only after the conversion
is effected. For purposes of this section,
an obligation is convertible if the obliga-
tion can be transferred by any means not
described in 85f.103-1(c) of this chapter.
An obligation is treated as an obligation
in registered form if—

(A) The obligation is registered as to
both principal and any stated interest with
the issuer (or its agent) and transfer of the
obligation may be effected only by sur-
render of the old instrument, and either
the reissuance by the issuer of the old in-
strument to the new holder or the issuance
by the issuer of a new instrument to the
new holder;

(B) Theright to the principal of, and
stated interest on, the obligation may be
transferred only through a book entry sys-
tem maintained by the issuer (or its agent)
described in this paragraph (c)(1)(i)(B).
An obligation shall be consdered trans-
ferable through a book entry system if the
ownership of an interest in the obligation,
isrequired to be reflected in a book entry,
whether or not physical securities areis-
sued. A book entry isarecord of owner-
ship that identifies the owner of aninin-
terest in the obligation; or

(C) Itisregistered asto both principal
and any stated interest with the issuer (or
its agent) and may be transferred by way
of either of the methods described in para-
graph (c)(1)(i)(A) or (B) of this section.

(if) Requirementsfor portfolio interest
qualification in the case of an obligation
in registered form. Interest (including
original issue discount) received on an
obligation that isin registered form quali-
fies as portfolio interest only if—

(A) Theinterest is paid on an obliga-
tion issued after July 18, 1984;

(B) The interest would be subject to
tax under section 871(a)(1)(A), 871(a)(1)-
(C), 881(a)(1) or 881(a)(3) but for section
871(h) or 881(c);

(C) A United States (U.S.) person oth-
erwise required to deduct and withhold
tax under chapter 3 of the Internal Rev-
enue Code (Code) receives a statement
that meets the requirements of section
871(h)(5) that the beneficial owner of the
obligation isnot a U.S. person; and

(D) An exception under section 871(h)
or 881(c) does not apply.

(2) Required statement. For purposes
of paragraph (c)(1)(ii)(C) of this section,
aU.S. person will be considered to have
received a statement that meets the re-
quirements of section 871(h)(5) if either it
complies with one of the procedures de-
scribed in this paragraph (c)(2) and does
not have actua knowledge or reason to
know that the beneficial owner isaU.S.
person or it complies with the procedures
described in paragraph (d) or (e) of this
section.

(i) The U.S. person (or its authorized
foreign agent described in §1.1441-
7(c)(2)) can reliably associate the pay-
ment with documentation upon which it
can rely to treat the payment as made to a
foreign beneficial owner in accordance
with §1.1441-1(e)(1)(ii). See §1.1441—
1(b)(2)(vii) for rulesregarding reliable as-
sociation with documentation.

(i) The U.S. person (or its authorized
foreign agent described in §1.1441—
7(c)(2)) can reliably associate the pay-
ment with a withholding certificate de-
scribed in 81.1441-5(c)(2)(iv) from a per-
son claiming to be withholding foreign
partnership and the foreign partnership
can reliably associate the payment with
documentation upon which it can rely to
treat the payment as made to a foreign
beneficial owner in accordance with
§1.1441-1(e)(2)(ii).

(iii) The U.S. person (or its authorized
foreign agent described in §1.1441—
7(c)(2)) can reliably associate the pay-
ment with a withholding certificate de-

scribed in §1.1441-1(c)(3)(ii) from a per-
son representing to be a qualified interme-
diary that has assumed primary withhold-
ing responsibility in accordance with
§1.1441-1(e)(5)(iv) and the qualified in-
termediary can reliably associate the pay-
ment with documentation upon which it
can rely to treat the payment as made to a
foreign beneficial owner in accordance
with its agreement with the Internal Rev-
enue Service (IRS).

(iv) TheU.S. person (or its authorized
foreign agent described in §1.1441—
7(c)(2)) can reliably associate the pay-
ment with a withholding certificate de-
scribed in §1.1441-1(e)(3)(v) from a per-
son claiming to be a U.S. branch of a
foreign bank or of a foreign insurance
company that is described in §1.1441—
1(b)(2)(iv)(A) or a U.S. branch desig-
nated in accordance with §1.1441-1(b)-
(2)(iv)(E) and the U.S. branch can reli-
ably associate the payment with
documentation upon which it can rely to
treat the payment as made to a foreign
beneficial owner in accordance with
81.1441-1(e)(2)(ii).

(v) The U.S. person receives a state-
ment from a securities clearing organiza-
tion, a bank, or another financial institu-
tion that holds customers’ securitiesin the
ordinary course of its trade or business.
In such case the statement must be signed
under penalties of perjury by an autho-
rized representative of the financial insti-
tution and must state that the institution
has received from the beneficial owner a
withholding certificate described in
§1.1441-1(e)(2)(i) (aForm W-8 or an ac-
ceptable substitute form as defined
§1.1441-1(e)(4)(vi)) or that it has re-
ceived from another financial institution a
similar statement that it, or another finan-
cial institution acting on behalf of the
beneficial owner, has received the Form
W-=8 from the beneficial owner. In the
case of multiple financial institutions be-
tween the beneficial owner and the U.S.
person, this statement must be given by
each financial institution to the one above
it in the chain. No particular formisre-
quired for the statement provided by the
financial institutions. However, the state-
ment must provide the name and address
of the beneficial owner, and a copy of the
Form W-8 provided by the beneficial
owner must be attached. The statement is
subject to the same rules described in



§1.1441-1(€)(4) that apply to intermedi-
ary Forms W-8 described in §1.1441—
1(e)(3)(iii). If the information on the
Form W-8 changes, the beneficial owner
must so notify the financial institution
acting on its behalf within 30 days of such
changes, and the financial institution must
promptly so inform the U.S. person. This
notice also must be given if the financial
ingtitution has actual knowledge that the
information has changed but has not been
so informed by the beneficial owner. In
the case of multiple financial institutions
between the beneficial owner and the U.S.
person, this notice must be given by each
financial institution to the institution
aboveit in the chain.

(vi) The U.S. person complies with
procedures that the U.S. competent au-
thority may agree to with the competent
authority of a country with which the
United States has an income tax treaty in
effect.

(3) Time for providing certificate or
documentary evidence—(i) General rule.
Interest on a registered obligation shall
qualify as portfolio interest if the with-
holding certificate or documentary evi-
dence that must be provided is furnished
before expiration of the beneficial
owner’s period of limitation for claiming
arefund of tax with respect to such inter-
est. See, however, §1.1441-1(b)(7) for
consequences to awithholding agent that
makes a payment without withholding
even though it cannot reliably associate
the payment with the documentation prior
to the payment. If a withholding agent
withholds an amount under chapter 3 of
the Code because it cannot reliably asso-
ciate the payment with the documentation
for the beneficial owner on the date of
payment, the beneficial owner may never-
theless claim the benefit of an exemption
from tax under this section by claiming a
refund or credit for the amount withheld
based upon the procedures described in
881.1464-1 and 301.6402-3(e) of this
chapter. For this purpose, the taxpayer
must attach a withholding certificate de-
scribed in §1.1441-1(e)(2)(i) to the in-
come tax filed for claiming a refund of
tax. Inthe aternative, adjustmentsto any
amount of overwithheld tax may be made
under the procedures described in
§1.1461-2(a) (for example, if the benefi-
cia owner furnishes documentation to the
withholding agent before the due date for

filing the return required under
81.1461-1(b) with respect to that pay-
ment).

(ii) Example. The following example
illustrates the rules of this paragraph
(¢)(3) and their coordination with
§1.1441-1(b)(7):

Example. A isawithholding agent who, on Octo-
ber 12, 1999, pays interest on aregistered obligation
to B, aforeign corporation. B isacalendar year tax-
payer, engaged in the conduct of atrade or business
in the United States, and is, therefore, required to
file an annua income tax return on Form 1120F
The interest, however, is not effectively connected
with B’s U.S. trade or business. On the date of pay-
ment, B has not furnished, and A cannot associate
the payment with documentation for B. However, A
does not withhold under section 1442, even though,
under 81.1441-1(b)(3)(iii)(A), A should presume
that B isaforeign person, because A's communica-
tions with B are mailed to an address in a foreign
country. Assuming that B files areturn for its tax-
able year ending December 31, 1999, and that its
statute of limitations period with regard to that year
expires on June 15, 2003, the interest paid on Octo-
ber 12, 1999, may qualify as portfolio interest only
if B provides appropriate documentation to A on or
before June 15, 2003. If B does not provide the doc-
umentation on or before June 15, 2003, and does not
pay the tax, A isliable for the tax under section
1463, even if B provides the documentation to A
after June 15, 2003. Therefore, the provisions in
§1.1441-1(b)(7), regarding late-received documen-
tation would not help A avoid liability for tax under
section 1463 even if the documentation is furnished
within the statute of limitations period of A. Thisis
because, in a caseinvolving interest, the documenta
tion received within the limitations period of the
beneficial owner serves as a condition for the inter-
est to qualify as portfolio interest. When documen-
tation is received after the expiration of the benefi-
cial owner’s limitations period, the interest can no
longer qualify as portfolio interest. On the other
hand, A could rely on documentation that it receives
after the expiration of B’slimitations period to es-
tablish B’s right to a reduced rate of withholding
under an applicable income tax treaty (since, in such
acase, aclaim of treaty benefitsis not conditioned
upon providing documentation prior to the expira-
tion of the beneficial owner’s limitations period).

(4) Coordination with withholding and
reporting rules. For an exemption from
withholding under section 1441 with re-
spect to obligations described in this para
graph (c), see 8§1.1441-1(b)(4)(i). For
rules applicable to withholding certifi-
cates, see 81.1441-1(e)(4). For rulesre-
garding documentary evidence, see
81.6049-5(c)(1). For application of pre-
sumptions when the U.S. person cannot
reliably associate the payment with docu-
mentation, see §1.1441-1(b)(3). For
standards of knowledge applicable to
withholding agents, see 81.1441—7(b).
For rules relating to an exemption from
Form 1099 reporting and backup with-
holding under section 3406, see section
6049 and 81.6049-5(b)(8) for the pay-

ment of interest and §1.6045-1(g)(1)(i)
for the redemption, retirement, or sale of
an obligation in registered form. For
rules relating to reporting on Forms 1042
and 1042-S, see §1.1461-1(b) and (c).

(d) Application of repeal of 30-percent
withholding to pass-through certifi-
cates—(1) Ingeneral. Interest received
on a pass-through certificate qualifies as
portfolio interest under section 871(h)(2)
or 881(c)(2) if the interest satisfies the
conditions described in paragraph (b)(1),
(c)(2), or (e) of this section without regard
to whether any obligation held by the
fund or trust to which the pass-through
certificate relates is described in para-
graph (b)(2), (c)(1)(ii), or (e) of this sec-
tion. This paragraph (d)(1) applies only
to payments made to the holder of the
pass-through certificate from the trustee
of the pass-through trust and does not
apply to payments made to the trustee of
the pass-through trust. For example, a
mortgage pass-through certificate in
bearer form must meet the requirements
set forth in paragraph (b)(1) of this sec-
tion, but the obligations held by the fund
or trust to which the mortgage pass-
through certificate relates need not meet
the requirements set forth in paragraph
(b)(1), (c)(1)(ii), or (e) of this section.
However, for purposes of paragraphs
(b)(2), (c)(1)(ii), and () of this section
and section 127 of the Tax Reform Act of
1984, a pass-through certificate will be
considered as issued after July 18, 1984,
only to the extent that the obligations held
by the fund or trust to which the pass-
through certificate relates are issued after
July 18, 1984,

(2) Interestin REMICs. Interest re-
ceived on aregular or residual interest in
a REMIC qualifies as portfolio interest
under section 871(h)(2) or 881(c)(2) if the
interest satisfies the conditions described
in paragraph (b)(1), (c)(1)(ii), or (e) of
this section. For purposes of paragraph
(b)(1), (c)(2)(ii), or (e) of thissection, in-
terest on aregular interestinaREMIC is
not considered interest on any mortgage
obligations held by the REMIC. The
foregoing rule, however, applies only to
payments made to the holder of the regu-
lar interest from the REMIC and does not
apply to payments made to the REMIC.
For purposes of paragraph (b)(1),
(©)(1)(ii), or (e) of this section, interest on
aresidua interest inaREMIC is consid-



ered to be interest on or with respect to
the obligations held by the REMIC, and
not on or with respect to the residual in-
terest. For purposes of paragraphs (b)(1),
(c)(1)(ii), and (e) of this section and sec-
tion 127 of the Tax Reform Act of 1984, a
residual interest in a REMIC will be con-
Sidered as issued after July 18, 1984, only
to the extent that the obligations held by
the REMIC are issued after July 18, 1984,
but aregular interest in aREMIC will be
considered as issued after July 18, 1984,
if the regular interest was issued after July
18, 1984, without regard to the date on
which the mortgage obligations held by
the REMIC were issued.

(3) Date of issuance. In general, a
mortgage pass-through certificate will be
considered to have been issued after July
18, 1984, if all of the mortgages held by
the fund or trust were issued after July 18,
1984. If some of the mortgages held by
the fund or trust were issued before July
19, 1984, then the portion of any interest
payment which represents interest on
those mortgages shall not be considered
to be portfolio interest. The preceding
sentence shall not apply, however, if all of
the following conditions are satisfied:

(i) The mortgage pass-through certifi-
cateisissued after December 31, 1986;

(if) Payment of the mortgage pass-
through certificate is guaranteed by, and a
guarantee commitment has been issued
by, an entity that is independent from the
issuer of the underlying obligation;

(iii) The guarantee commitment with
respect to the mortgage pass-through cer-
tificate cannot have been issued more
than 14 months prior to the date on which
the mortgage pass-through certificate is
issued; and

(iv) The fund or trust to which the
mortgage pass-through certificate relates
cannot contain mortgage obligations on
which the first scheduled monthly pay-
ment of principal and interest was made
more than twelve months before the date
on which the guarantee commitment was
made.

(e) Foreign-targeted registered obliga-
tions—(1) General rule. The statement
described in paragraph (c)(1)(ii)(C) of
this section is not required with respect to
interest paid on a registered obligation
that is targeted to foreign marketsin ac-
cordance with the provisions of paragraph
(e)(2) of this section if the interest is paid

by a U.S. person, a withholding foreign
partnership, or aU.S. branch described in
§1.1441-1(b)(2)(iv)(A) or (E) to aregis-
tered owner at an address outside the
United States, provided that the registered
owner is afinancial institution described
in section 871(h)(5)(B). Inthat case, the
U.S. person otherwise required to deduct
and withhold tax may treat the interest as
portfolio interest if it does not have actual
knowledge that the beneficial owner isa
United States person and if it receives the
certificate described in paragraph (e)(3)(i)
of this section from afinancial institution
or member of a clearing organization,
which member is the beneficial owner of
the obligation, or the documentary evi-
dence or statement described in paragraph
(e)(3)(ii) of this section from the benefi-
cial owner, in accordance with the proce-
dures described in paragraph (€)(4) of this
section.

(2) Definition of a foreign-targeted
registered obligation. An obligation is
considered to be targeted to foreign mar-
kets for purposes of paragraph (e)(1) of
this section if it is sold (or resold in con-
nection with its original issuance) only to
foreign persons (or to foreign branches of
United States financial institutions de-
scribed in section 871(h)(5)(B)) in accor-
dance with procedures similar to those
prescribed in §1.163-5(c)(2)(i)(A), (B),
or (D). However, the provisions of that
section that require an obligation to be of-
fered for sale or resale in connection with
its original issuance only outside the
United States do not apply with respect to
registered obligations offered for sale
through a public auction. Similarly, the
provisions of that section that require de-
livery to be made outside the United
States do not apply to registered obliga-
tions offered for sale through a public
auction if the obligations are considered
to be in registered form by virtue of the
fact that they may be transferred only
through a book entry system. The obliga-
tion, if evidenced by a physical document
other than a confirmation receipt, must
contain on its face alegend indicating that
it has been sold (or resold in connection
with its original issuance) in accordance
with those procedures.

(3) Documentation. A certificate de-
scribed in paragraph (e)(3)(i) of this sec-
tionisrequired if the United States person
otherwise required to deduct and withhold

tax (the withholding agent) pays interest
to afinancial institution described in sec-
tion 871(h)(5)(B) or to a member of a
clearing organization, which member is
the beneficial owner of the obligation.
The documentation described in para-
graph (e)(3)(ii) of this section is required
if a withholding agent pays interest to a
beneficial owner that is neither afinancia
institution described in section
871(h)(5)(B) nor a member of aclearing
organization.

(i) Interest paid to a financial institu-
tion or a member of a clearing organiza-
tion—(A) Requirement of a certificate—
(1) If the withholding agent pays interest
to afinancial institution described in sec-
tion 871(h)(5)(B) or to a member of a
clearing organization, which member is
the beneficial owner of the obligation, the
withholding agent must receive a certifi-
cate which states that, beginning at the
time the last preceding certificate under
this paragraph (e)(3)(i) was provided and
while the financial institution or clearing
organization member has held the obliga-
tion, with respect to each foreign-targeted
registered obligation which has been held
by the person providing the certificate at
any time since the provision of such last
preceding certificate, either—

(i) The beneficial owner of the obliga-
tion has not been a United States person
on each interest payment date; or

(ii) 1f the person providing the certifi-
cate is a financial institution which is
holding or has held an obligation on be-
half of the beneficial owner, the beneficial
owner of the obligation has been a United
States person on one or more interest pay-
ment dates (identifying such date or
dates), and the person making the certifi-
cation has forwarded or will forward the
appropriate United States beneficial own-
ership notification to the withholding
agent in accordance with the provisions of
paragraph (€)(4) of this section.

(2) The person providing the certificate
need not state the foregoing where no pre-
vious certificate has been required to be
provided by the payee to the withholding
agent under this paragraph (e)(3)(i).

(B) Additional representations.
Whether or not a previous certificate has
been required to be provided with respect
to the obligation, each certificate fur-
nished pursuant to the provisons in this
paragraph (e)(3)(i) must further state that,



for each foreign-targeted registered oblig-
ation held and every other such obligation
to be acquired and held by the person pro-
viding the certificate during the period be-
ginning on the date of the certificate and
ending on the date the next certificate is
required to be provided, the beneficial
owner of the obligation will not be a
United States person on each interest pay-
ment date while the financial institution
or clearing organization member holds
the obligation and that, if the person pro-
viding the certificate is afinancial institu-
tion which is holding or will be holding
the obligation on behalf of a beneficial
owner, such person will provide a United
States beneficial ownership notification to
the withholding agent (and a clearing or-
ganization that is not a withholding agent
where a member organization is required
by this paragraph (e)(3) to furnish the
clearing organization with a statement) in
accordance with paragraph (e€)(4) of this
section in the event such certificate (or
statement in the case of a statement pro-
vided by a member organization to a
clearing organization that is not a with-
holding agent) is or becomes untrue with
respect to any obligation. A clearing or-
ganization is an entity which is in the
business of holding obligations for mem-
ber organizations and transferring obliga-
tions among such members by credit or
debit to the account of a member without
the necessity of physical delivery of the
obligation.

(C) Onligation must beidentified. The
certificate described in paragraph
(e)(3)(ii)(A) of this section must identify
the obligation or obligations with respect
towhich it is given, except where the cer-
tification is given with respect to an oblig-
ation that has not been acquired at the
time the certification ismade. An obliga-
tionisidentified if it or the larger issuance
of which it isapart is described on alist
(e.g., $5 million principal amount of 12%
debentures of ABC Savings and Loan As-
sociation due February 25, 1995, $3 mil-
lion principal amount of 10% U.S. Trea-
sury notes due May 28, 1990) of all
registered obligations targeted to foreign
markets held by or on behalf of the person
providing the certificate and the list is at-
tached to, and incorporated by reference
into, the certificate. The certificate must
identify and provide the address of the
person furnishing the certificate.

(D) Payment to a depository of a
clearing organization. If the withholding
agent pays interest to a depository of a
clearing organization, then the clearing
organization must provide the certificate
described in this paragraph (€)(3)(i) to the
withholding agent. Any certificate that is
provided by a clearing organization must
state that the clearing organization has re-
ceived a statement from each member
which complies with the provisions of
this paragraph (e)(3)(i) and of paragraph
(e)(4) of this section (asif the clearing or-
ganization were the withholding agent
and regardless of whether the member isa
financial institution described in section
871(h)(5)(B)).

(E) Statement in lieu of Form W-8.
Subject to the requirements set out in
paragraph (€)(4) of this section, a certifi-
cate or statement in the form described in
this paragraph (e)(3)(i), in conjunction
with the next annual certificate or state-
ment, will serve asthe certificate that may
be provided in lieu of a Form W-8 with
respect to interest on all foreign-targeted
registered obligations held by the person
making the certification or statement and
which is paid to such person within the
period beginning on the date of the certifi-
cate and ending on the date the next cer-
tificate is required to be provided.

(F) Electronic transmission. The cer-
tificate described in this paragraph
(e)(3)(i) may be provided electronically
under the terms and conditions of §1.163—
5(0)(2)(1)(D)(3)(ii).

(i) Payment to a person other than a fi-
nancial institution or member of a clear-
ing organization. If the withholding
agent pays interest to the beneficial owner
of an obligation that is neither afinancial
institution described in section 871(h)-
(5)(B) nor amember of aclearing organi-
zation, then such owner must provide the
withholding agent a statement described
in paragraph (c)(2)(ii)(C) of this section.

(4) Applicable procedures regarding
documentation—(i) Procedures applica-
ble to certificates required under para-
graph (e)(3)(i) of this section—(A) Time
for providing certificate. Where no previ-
ous certificate for foreign-targeted regis-
tered obligations has been provided to the
withholding agent by the person provid-
ing the certificate under paragraph
(e)(3)(i) of this section, such certificate
must be provided within the period begin-

ning 90 days prior to the first interest pay-
ment date on which the person holds a
foreign-targeted registered obligation.
The withholding agent may, in its discre-
tion, withhold under section 1441(a),
1442(a), or 1443 if the certificate is not
received by the date 30 days prior to the
interest payment. Thereafter the certifi-
cate must be filed within the period begin-
ning on January 15 and ending January 31
of each year. If acertificate provided pur-
suant to the first sentence of this para-
graph (e)(4)(i)(A) is provided during the
period beginning on January 15 and end-
ing on January 31 of any year, then no
other certificate need be provided during
such period in such year.

(B) Change of status notification on
Form W=9. If, on any interest payment
date after the obligation was acquired by
the person making the certification, the
beneficial owner of the obligation is a
U.S. person, then the person to whom the
withholding agent pays interest must fur-
nish the withholding agent with a U.S.
beneficial ownership notification within
30 days after such interest payment date.
A U.S. beneficial ownership notification
must include a statement that the benefi-
cial owner of the obligation has been a
U.S. person on an interest payment date
(identifying such date), that such owner
has provided to the person providing the
notification a Form W-9 (or a substitute
form that is substantially similar to Form
W-9 and completed under penalties of
perjury), and that the person providing the
notification has been and will be comply-
ing with the information reporting re-
guirements of section 6049, if applicable.

(C) Alternative notification statement.
Where the person providing the notifica
tion described in paragraph (€)(4)(i)(B) of
this section is neither a controlled foreign
corporation within the meaning of section
957(a), nor aforeign corporation 50-per-
cent or more of the gross income of which
from all sources for the three-year period
ending with the close of the taxable year
preceding the date of the statement was
effectively connected with the conduct of
trade or business in the United States,
such person must attach to the notification
a copy of the Form W-9 (or substitute
form that is substantially similar to Form
W-9 and completed under penalties of
perjury) provided by the beneficial owner.
When a person that providesthe U.S. ben-



eficial ownership notification does not at-
tach to it a copy of such Form W-9 (or
substitute form that is substantially simi-
lar to Form W-9 and completed under
penalties of perjury), such person must
state that it is either a controlled foreign
corporation within the meaning of section
957(a), or a foreign corporation 50-per-
cent or more of the gross income of which
from all sources for the three-year period
ending with the close of its taxable year
preceding the date of the statement was
effectively connected with the conduct of
atrade or businessin the United States. A
withholding agent that receives a Form
W-9 (or a substitute form that is substan-
tially similar to Form W-9 and completed
under penalties of perjury) must send a
copy of such form to the IRS, at such ad-
dress as the IRS shall indicate, within 30
days after receiving it and must attach a
statement that the Form W-9 or substitute
form was provided pursuant to this para-
graph (e)(4) with respect to aU.S. person
that has owned a foreign-targeted regis-
tered obligation on one or more interest
payment dates.

(D) Failureto provide notification. If
either a Form W-9 (or a substitute form
that is substantially similar to a Form
W-9 and completed under penalties of
perjury) or the statement described in
paragraph (e)(4)(i)(C) of this section is
not attached to the U.S. beneficial owner-
ship notification provided pursuant to
paragraph (e)(4)(i)(B) of this section, the
withholding agent is required to withhold
under section 1441, 1442, or 1443 on a
payment of interest made after the with-
holding agent has received the notifica-
tion unless such form or statement (or a
statement that the beneficial owner of the
obligation is no longer a U.S. person) is
received before the interest payment date
from the person who provided the notifi-
cation (or transferee). If, during the pe-
riod beginning on the next January 15 and
ending on the next January 31, such per-
son certifies as set out in paragraph
(e)(3)(i) of this section (subject to para-
graph (e)(3)(i)(A)(2) of this section) then
the withholding agent is not required to
withhold during the year following such
certification (unless such person again
providesa U.S. beneficial ownership noti-
fication without attaching a Form W-9 or
substitute form that is substantially simi-
lar to Form W—-9 and completed under

penalties of perjury or the statement de-
scribed in paragraph (€)(4)(i)(C) of this
section).

(E) Proceduresfor clearing organiza-
tions. Within the period beginning 10
days before the end of the calendar quar-
ter and ending on the last day of each cal-
endar quarter, any clearing organization
(including a clearing organization that isa
withholding agent) relying on annual cer-
tificates or statements from its member
organizations, as set forth in paragraph
(e)(3)(i) of this section, must send each
member organization having submitted
such certificate or statement a reminder
that the member organization must give
the clearing organization a U.S. beneficial
ownership notification in the circum-
stances described in paragraph (e)(4)-
()(B) of this section.

(F) Retention of certificates. The cer-
tificate described in paragraph (e)(3)(i) of
this section must be retained in the records
of the withholding agent for four years
from the end of the calendar year in which
it was received. The statement described
in paragraph (€)(3)(i) of thissection that is
received by aclearing organization from a
member organization must be retained in
the records of the clearing organization for
four years from the end of the calendar
year in which it was received.

(G) No reporting requirement. The
withholding agent who receives the cer-
tificate described in paragraph (e)(3)(i) of
this section is not required to file Form
1042S to report payments under §1.1461—
1(b) or (c) of interest that are made with
respect to foreign-targeted registered
obligations held by the person providing
the certificate and are made within the pe-
riod beginning with the certificate date
and ending on the last date for filing the
next certificate.

(ii) Procedures regarding certificates
required under paragraph (e)(3)(ii) of
this section—(A) Time for providing cer-
tificate. The statement described in para-
graph (e)(3)(ii) of this section must be
provided to the withholding agent within
the period beginning 90 days prior to and
ending on the first interest payment date
on which the withholding agent pays in-
terest to the beneficial owner. Thewith-
holding agent may, in its discretion, with-
hold under section 1441(a), 1442(a), or
1443 if the statement is not received by
the date 30 days prior to the interest pay-

ment. The beneficial owner must confirm
to the withholding agent the continuing
validity of the documentary evidence
within the period beginning 90 days prior
to the first day of the third calendar year
following the provision of such evidence
and during the same period every three
years thereafter while the owner still
owns the obligation. The withholding
agent who receives the statement de-
scribed in paragraph (e)(3)(ii) of this sec-
tion is not required to report payments of
interest under §1.1461-1(b) or (c) if the
payments are made with respect to for-
eign-targeted registered obligations held
by the person who provides the statement
and are made within the period beginning
with the date on which the statement is
provided and ending on the last date for
confirming the validity of the statement.
The statement received for purposes of
paragraph (e)(3)(ii) of this section is sub-
ject to the applicable procedures set forth
in 81.1441-1(¢e)(4).

(B) Change of status notification on
Form W=9. If on any interest payment
date after the obligation was acquired by
the person providing the statement de-
scribed in paragraph (e)(3)(ii) of this sec-
tion, the beneficial owner of the obligation
isaU.S. person, then the beneficial owner
must so inform the withholding agent
within 30 days after such interest payment
date and must provide a Form W-9 (or
subgtitute form that is substantially similar
completed under penalties of perjury) to
the withholding agent. However, the ben-
eficial owner isnot required to provide an-
other Form W-9 (or substitute form that is
substantially similar and completed under
penalties of perjury) if such person has al-
ready provided it to the withholding agent
within the same calendar year.

(iii) Disqualification of documenta-
tion. In accordance with the provisions of
section 871(h)(4), the Secretary may
make a determination in appropriate cases
that a certificate or statement by any per-
son, or class of persons, does not satisfy
the requirements of that section. Should
that determination be made, all payments
of interest that otherwise qualify as port-
folio interest to that person would become
subject to 30-percent withholding under
section 1441(a), 1442(a), or 1443.

(iv) Special effective date. Notwith-
standing the foregoing requirements of
this section—



(A) Any certificate that is required to
be filed with the withholding agent during
the period beginning on January 15 and
ending on January 31, 1986, is not re-
quired to state that the beneficial owner of
an obligation, prior to the date of the cer-
tificate, either was not a United States
person or was a United States person if
the obligation was acquired by the person
providing the certificate on or before Sep-
tember 19, 1985; and

(B) All of therequirements of this para-
graph (e), asin effect prior to the effective
date of these amendments, shall remain ef-
fective with respect to each interest pay-
ment prior to the filing of the certificate
described in paragraph (e)(4)(iv)(A) of
this section, except that the provisions of
paragraph (e)(3) of this section relating to
which persons are required to receive cer-
tificates or statements and paragraph
(e)(3)(ii) or (4)(ii) of this section shall be-
come effective with respect to each inter-
est payment after September 20, 1985.

(5) Information reporting. See
81.6049-5(b)(7) for special information
reporting rules applicable to interest on
foreign-targeted registered obligations.
See 81.6045-1(g)(1)(ii) for information
reporting rules applicable to the redemp-
tion, retirement, or sale of foreign-tar-
geted registered obligations.

(f) Securities lending transactions.
For applicable rules regarding substitute
interest payments received pursuant to a
securities lending transaction or asale-re-
purchase transaction, see 881.871-7(b)(2)
and 1.881-2(b)(2).

(g) Definitions. For purposes of this
section, the terms U.S. person and foreign
person have the meaning set forth in
81.1441-1(c)(2), the term beneficial
owner has the meaning set forth in
§1.1441-1(c)(6), the term withholding
agent has the meaning set forth in
§1.1441-7(a); the term payee has the
meaning set forth in §1.1441-1(b)(2); and
the term payment has the meaning set
forth in §1.1441-2(e).

(h) Effective date—(1) In general.
This section shall apply to payments of
interest made after December 31, 1998.

(2) Transition rule. For purposes of
this section, a withholding agent that on
December 31, 1998, holds a Form W-8
that is valid under the regulations in effect
prior to January 1, 1999 (see 26 CFR
parts 1 and 35a revised April 1, 1997),

may treat it as avalid withholding certifi-
cate until its validity expires under these
regulations or, if earlier, until December
31, 1999. Further, the validity of a Form
W-8 that is dated prior to January 1,
1998, is valid on January 1, 1998, and
would expire at any time during 1998, is
extended until December 31, 1998 (and is
not extended after December 31, 1998 by
reason of the immediately preceding sen-
tence). Therulein this paragraph (h)(2),
however, does not apply to extend the va-
lidity period of a Form W-8 that expires
in 1998 solely by reason of changesin the
circumstances of the person whose name
is on the certificate. Notwithstanding the
three preceding sentences, a withholding
agent or payor may choose to not take ad-
vantage of the transition rule in this para-
graph (h)(2) with respect to one or more
withholding certificates and, therefore, to
require new withholding certificates con-
forming to the requirements described in
this section.

Par. 6. Section 1.1441-0 is added to
read asfollows:

§1.1441-0 Outline of regulation
provisions for section 1441.

This section lists captions contained in
8§81.1441-1 through 1.1441-9.

§1.1441-1 Requirement for the
deduction and withholding of tax on

payments to foreign persons.

(8 Purpose and scope.

(b) General rules of withholding.

(1) Requirement to withhold on pay-
ments to foreign persons.

(2) Determination of payee and payee's
status.

(i) Ingenerd.

(i) PaymentstoaU.S. agent of afor-
eign person.

(iii) Paymentsto wholly-owned entities.

(A) Foreign-owned domestic entity.

(B) Foreign entity.

(iv) Paymentsto a U.S. branch of cer-
tain foreign banks or foreign insur-
ance companies

(A) U.S. branchtreated asaU.S. person
in certain cases.

(B) Consequences to the withholding
agent.

(C) Consequencesto the U.S. branch.

(D) Definition of payment to a U.S.

branch.

(B
v)
(A)
(B)

(vi)
(vii)

©)

(i)

(i)
(iii)
(A)
(B)
©
(D)
(iv)
)

(A)
(B)
©)
(D)

(vi)
(vii)
(viii)
(iX)

(A)

(B)

)

4

©®)

Payments to other U.S. branches.
Paymentsto aforeign intermediary.
Payments treated as made to per-
sons for whom the intermediary
collects the payment.

Payments treated as made to foreign
intermediary.

Other payees.

Rulesfor reliably associating a pay-
ment with documentation.
Presumptions regarding payee’s sta-
tus in the absence of documenta-
tion.

General rules.

Presumptions of status as individ-
ual, corporation, partnership, etc.
Presumption of U.S. or foreign sta-
tus.

Payments to exempt recipients.
Scholarships and grants.

Pensions, annuities, etc.

Certain payments to offshore ac-
counts.

Grace period in the case of indicia
of aforeign payee.

Special rules applicable to pay-
ments to foreign intermediaries.
Reliance on claim of status as for-
eign intermediary.

Beneficial owner documentation is
lacking or unreliable.

Information regarding allocation of
payment is lacking or unreliable.
Certification that the foreign inter-
mediary has furnished documenta
tion for al of the persons to whom
the intermediary certificate relates
islacking or unreliable.

U.S. branches and foreign flow-
through entities.

Joint payees.

Rebuttal of presumptions.

Effect of reliance on presumptions
and of actual knowledge or reason
to know otherwise.

Generd rule.

Actual knowledge or reason to
know that amount of withholding is
greater than is required under the
presumptions or that reporting of
the payment is required.

Examples.

List of exemptions from, or reduced
rates of, withholding under chapter
3 of the Code.

Establishing foreign status under
applicable provisions of chapter 61
of the Code.



(6)

@)

(i)
(i)

(iii)
(iv)
(v)
8

9
(©
L
)
(3
(i)
(i)
4
Q)

(6)
(i)
(i)

(A)
(B)
(©)

(1)
)
(9)
(10)
(11)
(d)

o)
2

©)

4
()

L
(i)
(i)

(A)
(B)
@

Rules of withholding for payments
by aforeign intermediary or certain
U.S. branches.

Liability for failure to obtain docu-
mentation timely or to act in accor-
dance with applicable presump-
tions.

General rule.

Proof that tax liability has been sat-
isfied.

Liability for interest and penalties.
Special effective date.

Examples.

Adjustments, refunds, or credits of
overwithheld amounts.

Payments to joint owners.
Definitions.

Withholding.

Foreign and U.S. person.
Individual.

Alien individual.

Nonresident alien individual.
Certain foreign corporations.
Financia institution and foreign fi-
nancial institution.

Beneficial owner.

General rule.

Special rulesfor flow-through enti-
ties and arrangements.

General rule.

Trusts and estates.

Definition of aflow-through entity
or arrangement.

Withholding agent.

Person

Source of income.

Chapter 3 of the Code.

Reduced rate.

Beneficial owner’s or payee'sclaim
of U.S. dtatus.

In general.

Payments for which aForm W-9 is
otherwise required.

Payments for which a Form W-9is
not otherwise required.

Other payments.

Beneficial owner’s claim of foreign
status.

Withholding agent’s reliance.

In general.

Payments that a withholding agent
may treat as made to aforeign per-
son that is a beneficial owner.
General rule.

Additional requirements.

Beneficia owner withholding cer-
tificate.

Q)
(i)

©)

(i)
(i)

(iii)

(iv)

(A)
(B)
(©
v)

(vi)
(4)
0)

(i)
(A)
(B)
©

(D)
(iii)
(iv)
v)

(vi)
(vii)

(viii)
(A)
(B)

(ix)
(A)

(B)
©
(%)

Q)

(i)
(iii)
(A)
(B)

In general.

Requirements for validity of certifi-
cate.

Intermediary, flow-through, or U.S.
branch withholding certificate.

In general.

Intermediary withholding certifi-
cate from aqualified intermediary.
Intermediary withholding certifi-
cate from an intermediary that is not
aqualified intermediary.
Information to the withholding
agent regarding assets owned by
beneficial owners, etc.

General rule.

Updating the information.
Examples.

Withholding certificate from certain
U.S. branches.

Reportable amounts.
Applicablerules.

Who may sign the certificate.
Period of validity.

Three-year period.

Indefinite validity period.
Withholding certificate for effec-
tively connected income.

Change in circumstances.
Retention of withholding certifi-
cate.

Electronic transmission of informa-
tion.

Electronic confirmation of taxpayer
identifying number on withholding
certificate.

Acceptable substitute form.
Requirement of taxpayer identify-
ing number.

Reliance rules.

Classification.

Status of payee as an intermediary
or as a person acting for its own ac-
count.

Certificates to be furnished for each
account unless exception applies.
Coordinated account information
system in effect.

Family of mutual funds.

Specia rule for brokers.

Qualified intermediaries.

General rule.

Definition of qualified intermedi-
ary.

Withholding agreement.

In general.

Terms of the withholding agree-
ment.

(iv) Assignment of primary withholding
responsibility.

(v) Information to withholding agent
regarding applicable withholding
rates.

(A) Generd rule.

(B) Categories of assets.

(C) Updating the information.

(f) Effective date.

(1) Ingeneral.

(2) Transitionrules.

(i)  Special rulesfor existing documen-
tation.

(ii) Lack of documentation for past
years.

§1.1441-2 Amounts subject to

withholding.

(@ Ingenera.

(b) Fixed or determinable annual or pe-
riodical income.

(1) Ingeneral.

(i) Definition.

(i Manner of payment.

(iii) Determinability of amount.

(2) Exceptions.

(8) Original issue discount.

(i) Generd rule.

(i)  Amounts actually known to the
withholding agent.

(iii)  Amounts for which certain docu-
mentation is not furnished.

(iv) Exceptionsto withholding.

(4) Securities lending transactions and
equivalent transactions.

(c) Other income subject to withhold-
ing.

(d) Exceptionsto withholding where no
money or property is paid or lack of
knowledge.

(1) Generd rule.

(2) Cancellation of debt.

(3) Satisfaction of liability following
underwithholding by withholding
agent.

(e) Payment.

(1) Generd rule.

(2) Income allocated under section 482.

(3) Blocked income.

(4) Special rulesfor dividends.

(5) Certain interest accrued by a for-
eign corporation.

(6) Paymentsother thanin U.S. dollars.

(f) Effective date.

81.1441-3 Determination of amounts to
be withheld.



@
(b)

@
@

Q)
(i)
(©
o)
2

(i)
(i)

(A)
(B)

©

(D)
3

Q)
(i)

(4)

(i)
(A)
(B)

©

(i)
(d)

(1)
@)
(e
D
2
®

1)
@)
(9)
(h)

Withholding on gross amount.
Withholding on payments on cer-
tain obligations.

Withholding at time of payment of
interest.

No withholding between interest
payment dates.

In general.

Anti-abuse rule.

Corporate distributions.

General rule.

Exception to withholding on distri-
butions.

In general.

Reasonable estimate of accumu-
lated and current earnings and prof-
its on the date of payment.

Generd rule.

Procedures in case of underwith-
holding.

Reliance by intermediary on rea-
sonable estimate.

Example.

Special rulesin the case of distribu-
tions from a regulated investment
company.

General rule

Reliance by intermediary on rea-
sonable estimate.

Coordination with withholding
under section 1445,

In general.

Withholding under section 1441.
Withholding under both sections
1441 and 1445.

Coordination with REIT withhold-
ing.

Intermediary reliance rule.
Withholding on payments that in-
clude an undetermined amount of
income.

In general.

Withholding on certain gains.
Payments other thanin U.S. dollars.
In general.

Payments in foreign currency.

Tax liability of beneficial owner
satisfied by withholding agent.
Generd rule.

Example.

Conduit financing arrangements
Effective date.

81.1441-4 Exemptions from withholding
for certain effectively connected income
and other amounts.

@

Certain income connected with a

U.S. trade or business.

oy
@

(i)
(i)

(A)

(B)
©)

0)
(i)
(b)

oy
2

(i)
(i)

(iii)
(iv)
V)
3
(4)
0)
(i)

(iii)

(iv)
()
(6)
(i)
(i)
(iii)

©

D
@)
(d)

()
®

(9
L
@

In general.

Withholding agent’s reliance on a
claim of effectively connected in-
come.

In general.

Special rules for U.S. branches of
foreign persons.

U.S. branches of certain foreign
banks or foreign insurance compa-
nies.

Other U.S. branches.

Income on notional principal con-
tracts.

Generd rule.

Exception for certain payments.
Compensation for personal services
of an individual.

Exemption from withholding.
Manner of obtaining withholding
exemption under tax treaty.

In general.

Withholding certificate claiming
withholding exemption.

Review by withholding agent.
Acceptance by withholding agent.
Copies of Form 8233.

Withholding agreements.

Final payments exemption.

General rule.

Final payment of compensation for
personal services.

Manner of applying for fina pay-
ment exemption.

Letter to withholding agent.
Requirement of return.

Personal exemption.

In general.

Multiple exemptions.

Special rule where both certain
scholarship and compensation in-
come are received.

Special rules for scholarship and
fellowship income.

In general.

Alternate withholding election.
Annuities received under qualified
plans.

Per diem of certain alien trainees.
Failure to receive withholding cer-
tificates timely or to act in accor-
dance with applicable presump-
tions.

Effective date.

General rule.

Transition rules.

§1.1441-5 Withholding on payments to
partnerships, trusts, and estates.

@

(b)
@

2

(i)
(i)

(iii)
(iv)
v)
(0
(1)
()
(i)
(iii)
(iv)
)
(i)
(i)
A.
(i)
(iv)

(©)
(i)

(i)
(iii)
(iv)

v)
(d)
(1)
@

3

Rules of withholding applicable to
payments to partnerships.

Domestic partnerships.

Exemption from withholding on
payment to domestic partnerships.
Withholding by a domestic partner-
ship.

In general.

Determination by the domestic part-
nership of partners status.

Reliance on a partner’s claim for re-
duced withholding.

Rulesfor reliably associating a pay-
ment with documentation.
Coordination with chapter 61 of the
Internal Revenue Code and section
3406.

Foreign partnerships.
Determination of payee.

Payments treated as made to part-
ners.

Payments treated as made to the
partnership.

Rules for reliably associating a pay-
ment with documentation.

Example.

Withholding foreign partnerships.
Reliance on claim of withholding
foreign partnership status.
Withholding agreement.

In general.

Terms of withholding agreement.
Withholding responsibility.
Withholding certificate from a
withholding foreign partnership.
Other foreign partnerships.
Reliance on claim of foreign part-
nership status.

Reliance on claim of reduced with-
holding by a partnership for its part-
ners.

Withholding certificate from a for-
eign partnership that is not a with-
holding foreign partnership.
Information to withholding agent
regarding each partner’s distribu-
tive share.

Withholding by a foreign partner-
ship.

Presumptions regarding paye€'s sta-
tus in the absence of documentation.
In general.

Determination of partnership’s sta-
tus as domestic or foreign in the ab-
sence of documentation.
Determination of partners’ statusin

the absence of certain documentation.

(i)

Documentation regarding the status



(i)

(iii)

(iv)

4
(€)
(f)

(@)
1)
)

of apartner islacking or unreliable.
Information regarding the alloca-
tion of payment is lacking or unreli-
able.

Certification that the foreign part-
nership has furnished documenta-
tion for all of the persons to whom
the intermediary certificate relates
islacking or unreliable.
Determination by a withholding
foreign partnership of the status of
its partners.

Examples.

Trusts and estates. [Reserved]
Failure to receive withholding cer-
tificate timely or to act in accor-
dance with applicable presump-
tions.

Effective date.

General rule.

Transition rules.

§1.1441-6 Claim of reduced withholding
under an income tax treaty.

@
(b)

@
2

(i)
(i)
©)
(4)

(i)
(i)
C.

(iii)
(iv)
®)

(©
(L)
@

(i)
(i)

In general.

Reliance on claim of reduced with-
holding under an income tax treaty.
In general.

Exemption from requirement to fur-
nish ataxpayer identifying number
and special documentary evidence
rulesfor certain income.

General rule.

Income to which special rules
apply.

Competent authority agreements.
Eligibility for reduced withholding
under an income tax treaty in the
case of apayment to a person other
than an individual.

Generd rule.

Withholding certificates.

In general.

Certification by qualified interme-
diary.

Multiple claims of treaty benefits.
Examples.

Claim of benefits under an income
tax treaty by aU.S. person.

Proof of tax residence in a treaty
country and certification of entitle-
ment to treaty benefits.

In general.

Certification of taxpayer identifying
number.

In general.

IRS-certified TIN.

(iif) Special rulesfor qualified interme-

diaries.

(3) Certificate of residence.

(4) Documentary evidence establishing
residence in the treaty country.

(i) Individuals.

(ii)  Persons other than individuals.

(5) Certifications regarding entitlement
to treaty benefits.

(i) Certification regarding conditions
under a Limitation on Benefits Arti-
cle

(if) Certification regarding whether the
taxpayer is deriving the income.

(d) Joint owners.

(e) Related party dividends under U.S.-
Denmark income tax treaty.

(f)  Failure to receive withholding cer-

tificate timely.
(g) Effectivedate.
(1) Generd rule.
(2) Transitionrules.

§1.1441-7 General provisionsrelating
to withholding agents.

(@ Withholding agent defined.

(b) Standards of knowledge.

() Ingeneral.

(2) Reason to know.

(i) Ingeneral.

(i)  Limits on reason to know in certain
Cases.

(3) Coordinated account information
systems.

(c) Authorized agent.

() Ingeneral.

(2) Authorized foreign agent.

(3 Notification.

(4) Liability of U.S. withholding agent.

(5) Filing of returns.

(d) United States obligations.

(e) Assumed obligations.
(f)  Conduit financing arrangements.
() Effectivedate.

§1.1441-8 Exemption from withholding
for payments to foreign governments,
international organizations, foreign
central banks of issue, and the Bank for
International Settlements.

(@) Foreign governments.

(b) Reliance on claim of exemption by
foreign government.

() Income of aforeign central bank of
issue or the Bank for International
Settlements.

(1) Certaininterest income.
(2) Bankers acceptances.
(d) Exemption for payments to interna-

tional organizations.
(e) Failure to receive withholding cer-
tificate timely and other applicable

procedures.
(f) Effective date.
(1) Ingeneral.
(2) Transitionrules.

§1.1441-9 Exemption from withholding
on exempt income of a foreign tax-exempt
organization, including foreign private
foundations.

(@ Exemption from withholding for
exempt income.

(b) Reliance on foreign organization’'s
claim of exemption from withhold-
ing.

() Generd rule.

(2) Withholding certificate.

(3) Presumptionsin the absence of doc-
umentation.

(4) Reason to know.

(c) Failure to receive withholding cer-
tificate timely and other applicable

procedures.
(d) Effectivedate.
(1) Ingeneral.
(2) Transition rules.

Par. 7. Sections 1.1441-1 and 1.1441-2
are revised to read as follows:

§1.1441-1 Requirement for the
deduction and withholding of tax on
payments to foreign persons.

(a) Purpose and scope. This section,
881.1441-2 through 1.1441-9, and
1.1443-1 provide rules for withholding
under sections 1441, 1442, and 1443
when a payment is made to a foreign per-
son. This section provides definitions of
terms used in chapter 3 of the Internal
Revenue Code (Code) and regulations
thereunder. It prescribes procedures to
determine whether an amount must be
withheld under chapter 3 of the Code and
documentation that a withholding agent
may rely upon to determine the status of a
payee or a beneficial owner asaU.S. per-
son or as aforeign person and other rele-
vant characteristics of the payee that may
affect awithholding agent’s obligation to
withhold under chapter 3 of the Code and
the regulations thereunder. Special proce-



dures regarding payments to foreign per-

sons that act as intermediaries are also
provided. Section 1.1441-2 defines the
income subject to withholding under sec-

tion 1441, 1442, and 1443 and the regula-

tions under these sections. Section
1.1441-3 provides rules regarding the
amount subject to withholding. Section
1.1441-4 provides exemptions from with-

holding for, among other things, certain
income effectively connected with the
conduct of a trade or business in the
United States, including certain compen-

sation for the personal services of an indi-

vidual. Section 1.1441-5 provides rules
for withholding on payments made to
flow-through entities and other similar
arrangements. Section 1.1441-6 provides
rules for claiming a reduced rate of with-

holding under an income tax treaty. Sec-

tion 1.1441-7 defines the term withhold -
ing agent and provides due diligence rules
governing a withholding agent’s obliga-

tion to withhold. Section 1.1441-8 pro-

vides rules for relying on clams of ex-
emption from withholding for payments
to aforeign government, an international

organization, a foreign central bank of

issue, or the Bank for International Settle-

ments. Sections 1.1441-9 and 1.1443-1
provide rules for relying on claims of ex-
emption from withholding for payments
to foreign tax exempt organizations and
foreign private foundations.

(b) General rules of withholding—(1)
Requirement to withhold on payments to
foreign persons. A withholding agent
must withhold 30-percent of any payment
of an amount subject to withholding made
to apayeethat isaforeign person unlessit
can reliably associate the payment with
documentation upon which it can rely to
treat the payment as made to a beneficial
owner that is U.S. person or as madeto a
beneficial owner that is aforeign person
entitled to areduced rate of withholding.
However, a withholding agent making a
payment to a foreign person need not
withhold where the foreign person as-
sumes responsibility for withholding on
the payment under chapter 3 of the Code
and the regulations thereunder as a quali-
fied intermediary (see paragraph (€)(5) of
this section), asa U.S. branch of aforeign
person (see paragraph (b)(2)(iv) of this
section), as awithholding foreign partner-
ship (see §1.1441-5(c)(2)(i)), or as
an authorized foreign agent (see

81.1441-7(c)(1)). This section (dealing
with general rules of withholding and
claims of foreign or U.S. status by a payee
or a beneficial owner), and §81.1441-4,
1.1441-5, 1.1441-6, 1.1441-8, 1.1441-9,
and 1.1443-1 provide rules for determin-
ing whether documentation isrequired as
acondition for reducing the rate of with-
holding on a payment to a foreign benefi-
cial owner or to aU.S. payee and if o, the
nature of the documentation upon which a
withholding agent may rely in order to re-
duce such rate. Paragraph (b)(2) of this
section prescribes the rules for determin-
ing who the payee is, the extent to which
apayment is treated as made to aforeign
payee, and reiable association of a pay-
ment with documentation. Paragraph
(b)(3) of this section describes the applic-
able presumptions for determining the
payee’s status as U.S. or foreign and the
payee's other characteristics (i.e., as an
owner or intermediary, as an individual,
partnership, corporation, etc.). Paragraph
(b)(4) of this section lists the types of pay-
ments for which the 30-percent withhold-
ing rate may be reduced. Because the
treatment of apayeeasaU.S. or aforeign
person also has consequences for pur-
poses of making an information return
under the provisions of chapter 61 of the
Code and for withholding under other
provisions of the Code, such as sections
3402, 3405 or 3406, paragraph (b)(5) of
this section lists applicable provisions
outside chapter 3 of the Code that require
certain payees to establish their foreign
status (e.g., in order to be exempt from in-
formation reporting). Paragraph (b)(6) of
this section describes the withholding
obligations of aforeign person making a
payment that it has received in its capac-
ity as an intermediary. Paragraph (b)(7)
of this section describes the liability of a
withholding agent that fails to withhold at
the required 30-percent rate in the ab-
sence of documentation. Paragraph (b)(8)
of this section deals with adjustments and
refunds in the case of overwithholding.
Paragraph (b)(9) of this section deals with
determining the status of the payee when
the payment isjointly owned. See para-
graph (c)(6) of this section for adefinition
of beneficia owner. See §1.1441-7(a) for
a definition of withholding agent. See
81.1441-2(a) for the determination of an
amount subject to withholding. See
81.1441-2(e) for the definition of a pay-

ment and when it is considered made.
Except as otherwise provided, the provi-
sions of this section apply only for pur-
poses of determining a withholding
agent’s obligation to withhold under
chapter 3 of the Code and the regulations
thereunder.

(2) Determination of payee and
payee' s status—(i) In general. Except as
otherwise provided in this paragraph
(b)(2), a payee is the person to whom a
payment is made, regardless of whether
such person is the beneficial owner of the
amount (as defined in paragraph (c)(6) of
this section). A foreign payeeis a payee
whoisaforeign person. A U.S. payeeisa
payee who is a U.S. person. Generaly,
the determination by a withholding agent
of the U.S. or foreign status of a payee
and of its other relevant characteristics
(e.g., asabeneficial owner or intermedi-
ary, or as an individual, corporation, or
flow-through entity) is made on the basis
of awithholding certificate that is a Form
W-8 or a Form 8233 (indicating foreign
status of the payee or beneficial owner) or
aForm W=9 (indicating U.S. status of the
payee). The provisions of this paragraph
(b)(2), paragraph (b)(3) of this section,
and §1.1441-5(c), (d), and (e) dealing
with determinations of payee and applica-
ble presumptions in the absence of docu-
mentation, apply only to payments of
amounts subject to withholding under
chapter 3 of the Code (within the meaning
of §1.1441-2(a)). Similar payee and pre-
sumption provisions are set forth under
§1.6049-5(d) for payments of amounts
that are not subject to withholding under
chapter 3 of the Code (or the regulations
thereunder) but that may be reportable
under provisions of chapter 61 of the
Code (and the regulations thereunder).
See paragraph (d) of this section for docu-
mentation upon which the withholding
agent may rely in order to treat the payee
or beneficial owner asa U.S. person. See
paragraph (e) of this section for documen-
tation upon which the withholding agent
may rely in order to treat the payee or
beneficial owner asaforeign person. For
applicable presumptions of status in the
absence of documentation, see paragraph
(b)(3) of this section and §1.1441-5(d).
For definitions of a foreign person and
U.S. person, see paragraph (c)(2) of this
section.

(i) Paymentsto a U.S. agent of a for -



eign person. A withholding agent making
apayment to a U.S. person (other than to
aU.S. branch that istreated asa U.S. per-
son pursuant to paragraph (b)(2)(iv) of
this section) and who has actual knowl-
edge that the U.S. person receives the
payment as an agent of a foreign person
must treat the payment as made to the for-
eign person. However, the withholding
agent may treat the payment as made to
the U.S. person if the U.S. person is afi-
nancial institution and the withholding
agent has no reason to believe that the fi-
nancia institution will not comply with
its obligation to withhold. See paragraph
(c)(5) of this section for the definition of a
financial institution.

(iii) Payments to wholly-owned enti -
ties—(A) Foreign-owned domestic entity.
A payment to a wholly-owned domestic
entity that is disregarded for federal tax
purposes under §301.7701-2(c)(2) of this
chapter as an entity separate from its
owner and whose single owner is a for-
eign person shall be treated as a payment
to the owner of the entity, subject to the
provisions of paragraph (b)(2)(iv) of this
section. For purposes of this paragraph
(b)(2)(iii)(A), a domestic entity means a
person that would be treated asa U.S. per-
son if it had an election in effect under
§301.7701-3(c)(2)(i) of this chapter to be
treated as a corporation. For example, a
limited liability company, A, organized
under the laws of the State of Delaware,
opens an account at a U.S. bank. Upon
opening of the account, the bank requests
A to furnish a Form W-9 as required
under section 6049(a) and the regulations
under that section. A does not have an
election in effect under 8301.7701-3(c)-
()(i) of this chapter and, therefore, is not
treated as an organization taxable as a
corporation, including for purposes of the
exempt recipient provisions in
§1.6049-4(c)(1). If A hasasingle owner
and the owner is aforeign person (as de-
fined in paragraph (c)(2) of this section),
then A may not furnish a Form W-9 be-
cause it may not represent that itisaU.S.
person for purposes of the provisions of
chapters 3 and 61 of the Code, and section
3406. Therefore, A must furnish a Form
W-8 with the name, address, and tax-
payer identifying number (TIN) (if re-
quired) of the foreign person who is the
single owner in the same manner asif the
account were opened directly by the for-

eign single owner. See §81.894-1T(d)
and 1.1441-6(b)(4) for special rules
where the entity’ s owner is claiming are-
duced rate of withholding under an in-
come tax treaty.

(B) Foreign entity. A payment to a
wholly-owned foreign entity that is disre-
garded under 8301.7701-2(c)(2) of this
chapter as an entity separate from its
owner shall be treated as a payment to the
single owner of the entity, subject to the
provisions of paragraph (b)(2)(iv) of this
section if the foreign entity has a U.S.
branch in the United States. For purposes
of this paragraph (b)(2)(iii)(B), aforeign
entity means a person that would be
treated as a foreign person if it had an
election in effect under 8301.7701-3(c)-
(1)(i) of this chapter to be treated as a
corporation. See §81.894-1T(d) and
1.1441-6(b)(4) for special rules where the
foreign entity or its owner is claiming a
reduced rate of withholding under an in-
cometax treaty. Thus, for example, if the
foreign entity’ssingle owner isaU.S. per-
son, the payment shall be treated as a pay-
ment to aU.S. person. Therefore, based
on the savings clause in U.S. income tax
treaties, such an entity may not claim ben-
efits under an income tax treaty even if
the entity is organized in a country with
which the United States has an income tax
treaty in effect and treats the entity as a
non-fiscally transparent entity. See
§1.894-1T(d)(6), Example 10. Unlessit
has actual knowledge or reason to know
that the foreign entity to whom the pay-
ment is made is disregarded under
§301.7701-2(c)(2) of this chapter, awith-
holding agent may treat aforeign entity as
an entity separate from its owner unless it
can reliably associate the payment with a
withholding certificate from the entity’s
owner.

(iv) Paymentsto a U.S. branch of cer -
tain foreign banks or foreign insurance
companies—(A) U.S branch treated asa
U.S personin certain cases. A payment
to the U.S. branch of aforeign personisa
payment to the foreign person. However,
aU.S. branch described in this paragraph
(b)(2)(iv)(A) and awithholding agent (in-
cluding another U.S. branch described in
this paragraph (b)(2)(iv)(A)) may agreeto
treat the branch as a U.S. person for pur-
poses of withholding on specified pay-
ments to the U.S. branch. Such agree-
ment must be evidenced by a U.S. branch

withholding certificate described in para-
graph (e)(3)(v) of this section furnished
by the U.S. branch to the withholding
agent. A U.S. branch described in this
paragraph (b)(2)(iv)(A) isany U.S.
branch of aforeign bank subject to regu-
latory supervision by the Federal Reserve
Board or aU.S. branch of aforeign insur-
ance company required to file an annual
statement on aform approved by the Na-
tional Association of Insurance Commis-
sioner with the Insurance Department of a
State, a Territory, or the District of Co-
lumbia. The Internal Revenue Service
(IRS) may approve alist of U.S. branches
that may qualify for treatment as a U.S.
person under this paragraph (b)(2)(iv)(A)
(see 8601.601(d)(2) of this chapter).

(B) Consequences to the withholding
agent. Any person that is otherwise a
withholding agent regarding a payment to
a U.S. branch described in paragraph
(b)(2)(iv)(A) of this section shall treat the
payment in one of the following ways—

(1) AsapaymenttoaU.S. person, in
which case the withholding agent is not
responsible for withholding on such pay-
ment to the extent it can reliably associate
the payment with a withholding certifi-
cate described in paragraph (e)(3)(v) of
this section that has been furnished by the
U.S. branch under its agreement with the
withholding agent to be treated as U.S.
person;

(2) As a payment directly to the per-
sons whose names are on withholding
certificates or other appropriate documen-
tation forwarded by the U.S. branch to the
withholding agent when no agreement is
in effect to treat the U.S. branchasaU.S.
person for such payment, to the extent the
withholding agent can reliably associate
the payment with such certificates or doc-
umentation; or

(3) Asapayment to aforeign person of
income that is effectively connected with
the conduct by that foreign person of a
trade or business in the United States if
the withholding agent cannot reliably as-
sociate the payment with a certificate
from the U.S. branch or any other certifi-
cate or other appropriate documentation
from another person.

(C) Consequencesto the U.S. branch.
A U.S. branch that istreated asa U.S. per-
son under paragraph (b)(2)(iv)(A) of this
section shall be treated as a person for
purposes of section 1441(a) and all other



provisions of chapter 3 of the Code and
the regulations thereunder for any pay-
ment that it receives as such. Thus, the
U.S. branch shall be responsible for with-
holding on the payment in accordance
with the provisions under chapter 3 of the
Code and the regulations thereunder and
other applicable withholding provisions
of the Code. For this purpose, it shall ob-
tain and retain documentation from pay-
ees or beneficial owners of the payments
that it receives as a U.S. person in the
same manner as if it were a separate en-
tity. For example, if a U.S. branch re-
ceives a payment on behalf of its home
office and the home office is a qualified
intermediary, the U.S. branch must obtain
a withholding certificate described in
paragraph (e)(3)(ii) of this section from
its home office. In addition, a U.S.
branch that has not provided documenta-
tion to the withholding agent for a pay-
ment that is, in fact, not effectively con-
nected income is awithholding agent with
respect to that payment. See paragraph
(b)(6) of this section.

(D) Definition of payment to a U.S.
branch. A payment is treated as a pay-
ment to a U.S. branch of aforeign bank or
foreign insurance company if the payment
is credited to an account maintained in the
United States in the name of a U.S.
branch of the foreign person, or the pay-
ment is made to an address in the United
States where the U.S. branch is located
and the name of the U.S. branch appears
on documents (in written or electronic
form) associated with the payment (e.g.,
the check mailed or aletter addressed to
the branch).

(E) Payments to other U.S. branches.
Similar withholding procedures may
apply to payments to U.S. branches that
are not described in paragraph
(b)(2)(iv)(A) of this section to the extent
permitted by the district director or the
Assistant Commissioner (International).
Any such branch must establish that its
situation is analogous to that of a U.S.
branch described in paragraph (b)(2)-
(iv)(A) of this section regarding its regis-
tration with, and regulation by, a U.S.
governmental institution, the type and
amounts of assetsit is required to, or actu-
ally maintain in the United States, and the
personnel who carry out the activities of
the branch in the United States. In the al-
ternative, the branch must establish that

the withholding and reporting require-
ments under chapter 3 of the Code and the
regulations thereunder impose an undue
administrative burden and that the collec-
tion of the tax imposed by section 871(a)
or 881(a) on the foreign person (or its
members in the case of aforeign partner-
ship) will not be jeopardized by the ex-
emption from withholding. Generally, an
undue administrative burden will be
found to exist in a case where the person
entitled to the income, such as aforeign
insurance company, receives from the
withholding agent income on securities
issued by a single corporation, some of
which is, and some of which is not, effec-
tively connected with conduct of a trade
or business within the United States and
the criteria for determining the effective
connection are unduly difficult to apply
because of the circumstances under which
such securities are held. No exemption
from withholding shall be granted under
this paragraph (b)(2)(iv)(E) unless the
person entitled to the income complies
with such other requirements as may be
imposed by the district director or the As-
sistant Commissioner (International) and
unless the district director or the Assistant
Commissioner (International) is satisfied
that the collection of the tax on the in-
come involved will not be jeopardized by
the exemption from withholding. The
IRS may prescribe such procedures as are
necessary to make these determinations
(see §601.601(d)(2) of this chapter).

(v) Payments to a foreign intermedi -
ary—(A) Payments treated as made to
persons for whom the intermediary col -
lects the payment. Except as otherwise
provided in paragraph (b)(2)(v)(B) of this
section, a payment to a person that the
withholding agent may treat as aforeign
intermediary in accordance with the pro-
visions of paragraph (b)(3)(v)(A) of this
section is treated as a payment made di-
rectly to the person or persons for whom
the intermediary collects the payment.
Thus, for example, a payment that the
withholding agent can reliably associate
with a withholding certificate from a
qualified intermediary (defined in para-
graph (e)(5)(ii) of this section) and that is
allocable to the category of assets de-
scribed in paragraph (e)(5)(v)(B)(3) of
this section (i.e., assets allocable to per-
sons for whom the foreign qualified inter-
mediary does not hold documentation as

specified under its agreement with the
IRS) is treated as a payment to the per-
sons holding assets in that category. See
paragraph (b)(3)(v)(B) of this section for
applicable presumptions in such a case.
For similar rules for payments to flow-
through entities, see §1.1441-5(c)(1)(i)
and (e).

(B) Paymentstreated as made to for -
eign intermediary. A payment to a person
that the withholding agent can reliably as-
sociate with awithholding certificate de-
scribed in paragraph (e)(3)(ii) of this sec-
tion from aqualified intermediary that has
elected to assume primary withholding re-
sponsihility in accordance with paragraph
(e)(5)(iv) of this section is treated as a
payment to the qualified intermediary, ex-
cept to the extent of the portion of the
payment that the withholding agent can
reliably associate with Forms W-9. See
paragraphs (b)(1) and (e)(5)(iv) of this
section for consequences to the withhold-
ing agent.

(vi) Other payees. A payment to a per-
son described in §1.6049-4(c)(1)(ii) that
the withholding agent would treat as a
payment to a foreign person without ob-
taining documentation for purposes of in-
formation reporting under section 6049 (if
the payment were interest) is treated as a
payment to a foreign payee for purposes
of chapter 3 of the Code and the regula-
tions thereunder (or to aforeign beneficial
owner to the extent provided in paragraph
(e)(D)(ii)(A)(6) or (7) of this section).
Further, payments that the withholding
agent can reliably associate with
documentary evidence described in
81.6049-5(c)(4) relating to the payee is
treated as a payment to a foreign payee.
A payment that the withholding agent
may treat as a payment to an
authorized foreign agent (as defined in
§1.1441-7(c)(2)) is treated as a payment
to the agent and not to the persons for
whom the agent collects the payment.
See 81.1441-5(b)(1) and (c)(1) for payee
determinations for payments to partner-
ships. See §1.1441-5(e) for payee deter-
minations for payments to foreign trusts
or foreign estates.

(vii) Rules for reliably associating a
payment with documentation. Generally,
awithholding agent can reliably associate
a payment with documentation if, for that
payment, it holds valid documentation to
which the payment relates, it can reliably



determine how much of the payment re-
lates to the valid documentation (e.g.,
based on information furnished in accor-
dance with paragraph (e)(3)(iv) or (5)(v)
of this section in the case of a payment to
a foreign intermediary or in accordance
with §1.1441-5(c)(3)(iv) in the case of a
payment to a foreign partnership), and it
has no actual knowledge or reason to
know that any of the information or certi-
fications stated in the documentation are
incorrect. The documentation referred to
in this paragraph (b)(2)(vii) is documenta-
tion described in paragraph (d) or (e) of
this section upon which a withholding
agent may rely in order to treat the pay-
ment as a payment made to a payee or
beneficial owner that isaU.S. or aforeign
person, and to ascertain the characteristics
of the payee or beneficial owner, as may
be relevant to withholding or reporting
under chapter 3 of the Code and the regu-
lations thereunder (e.g., beneficial owner
or intermediary, corporation or partner-
ship). For purposes of this paragraph
(b)(2)(vii), documentation also includes a
withholding certificate described in para-
graph (e)(3)(ii) of this section from a per-
son representing to be a qualified interme-
diary that has assumed primary
withholding responsibility, a withholding
certificate described in paragraph
(e)(3)(v) of this section from a person rep-
resenting to be a U.S. branch described in
paragraph (b)(2)(iv)(A) of this section, a
withholding certificate described in
§1.1441-5(c)(2)(iv) from a person repre-
senting to be awithholding foreign part-
nership, and the agreement that the with-
holding agent has in effect with an
authorized foreign agent in accordance
with 81.1441-7(c)(2)(i). A withholding
agent that is not required to obtain docu-
mentation with respect to a payment is
considered to lack documentation for pur-
poses of this paragraph (b)(2)(vii). For
example, awithholding agent paying U.S.
source interest to a person that is an
exempt recipient, as defined in
81.6049-4(c)(1)(ii), is not required to ob-
tain documentation from that person in
order to determine whether an amount
paid to that person is reportable under an
applicable information reporting provi-
sion under chapter 61 of the Code. There-
fore, the withholding agent may rely on
the provisions of paragraph (b)(3)(iii)(A)
of this section to determine whether the

person is presumed to be a U.S. person (in
which case, no withholding is required
under this section), or whether the person
is presumed to be a foreign person (in
which case 30-percent withholding is re-
quired under this section). See paragraph
(b)(3)(v)(A) of this section for special re-
liance rules in the case of a payment to a
foreign intermediary and §1.1441-5(d)(3)
for special reliance rulesin the case of a
payment to aforeign partnership.

(3) Presumptions regarding payee’s
status in the absence of documentation—
(i) General rules. A withholding agent
that cannot reliably associate a payment
with documentation may rely on the pre-
sumptions of this paragraph (b)(3) in
order to determine the status of the payee
as a U.S. or aforeign person and the
payee’'s other relevant characteristics
(e.g., as an owner or intermediary, as an
individual, trust, partnership, or corpora-
tion). The determination of withholding
and reporting reguirements applicable to
payments to a person presumed to be a
foreign person is governed only by the
provisions of chapter 3 of the Code and
the regulations thereunder. For the deter-
mination of withholding and reporting re-
guirements applicable to payments to a
person presumed to be a U.S. person, see
chapter 61 of the Code, sections 3402,
3405, or 3406, and the regulations under
these provisions. A presumption that a
payeeisaforeign payeeis not a presump-
tion that the payee is aforeign beneficial
owner. Therefore, the provisions of this
paragraph (b)(3) have no effect for pur-
poses of reducing the withholding rate if
associating the payment with documenta-
tion of foreign beneficial ownershipisre-
quired as a condition for such rate reduc-
tion. See paragraph (b)(3)(ix) of this
section for conseguences to awithholding
agent that fails to withhold in accordance
with the presumptions set forth in this
paragraph (b)(3) or if the withholding
agent has actual knowledge or reason to
know of facts that are contrary to the pre-
sumptions set forth in this paragraph
(b)(3). See paragraph (b)(2)(vii) of this
section for rules regarding the extent
which a withholding agent can reliably
associate a payment with documentation.

(i) Presumptions of status asindivid -
ual, corporation, partnership, etc. A
withholding agent that cannot reliably as-
sociate a payment with documentation

must presume that the payeeis an individ-
ual, atrust, or an estate, if the payee ap-
pears to be such person (i.e., based on the
payee’s name or other indications). Inthe
absence of reliable indications that the
payeeis an individual, estate, or trust, the
withholding agent must presume that the
payee is a corporation or one of the per-
sons enumerated under §1.6049-4(c)(1)-
(ii)(B) through (Q) if it can be so treated
under §1.6049-4(c)(1)(ii)(A)(1) or any
one of the paragraphs under §1.60494-
(©)(1)(ii)(B) through (Q) without the need
to furnish documentation. If the with-
holding agent cannot treat a payee as a
person described in 8§1.6049-4(c)(1)(ii)-
(A)(1) through (Q), then the payee shall
be presumed to be a partnership. The
fact that a payee is presumed to have a
certain status under the provisions of this
paragraph (b)(3)(ii) does not mean that it
is excused from furnishing documenta-
tion, if documentation is otherwise re-
quired in order to obtain areduced rate of
withholding under this section. For ex-
ample, if, for purposes of this paragraph
(b)(3)(ii), a payee is presumed to be
a tax-exempt organization based on
81.6049-4(c)(1)(ii)(B), the withholding
agent cannot rely on this presumption to
reduce the rate of withholding on pay-
ments to such person (if such person is
also presumed to be a foreign person
under paragraph (b)(3)(iii)(A) of this sec-
tion) because a reduction in the rate of
withholding for payments to a foreign
tax-exempt organization generally re-
quiresthat avalid Form W-8 described in
§1.1441-9(b)(2) be furnished to the with-
holding agent.

(iti) Presumption of U.S. or foreign
status. A payment that the withholding
agent cannot reliably associate with docu-
mentation is presumed to be made to a
U.S. person, except as otherwise provided
in this paragraph (b)(3)(iii), in paragraphs
(b)(3)(iv) and (v) of this section, or in
§1.1441-5(d) or (e).

(A) Paymentsto exempt recipients. If
awithholding agent cannot reliably asso-
ciate a payment with documentation from
the payee and the payee is an exempt re-
cipient (as determined under the provi-
sions of §1.6049-4(c)(2)(ii) in the case of
interest, or under similar provisions under
chapter 61 of the Code applicable to the
type of payment involved, but not includ-
ing a payee that the withholding agent



may treat as aforeign intermediary in ac-
cordance with paragraph (b)(3)(v) of this
section), the payee is presumed to be a
foreign person and not a U.S. person—

(1) If the withholding agent has actual
knowledge of the payee’s employer iden-
tification number and that number begins
with the two digits “98”;

(2) If the withholding agent’s commu-
nications with the payee are mailed to an
addressin aforeign country;

(3) If the name of the payee indicates
that the entity is the type of entity that is
on the per selist of foreign corporations
contained in 8301.7701-2(b)(8)(i) of this
chapter; or

(4) If the payment is made outside
the United States (as defined in
§1.6049-5(€)).

(B) Scholarshipsand grants. A pay-
ment representing taxable scholarship or
fellowship grant income that does not rep-
resent compensation for services (but is
not excluded from tax under section 117)
and that a withholding agent that cannot
reliably associate with documentation is
presumed to be made to aforeign person
if the withholding agent has a record that
the payee hasa U.S. visathat is not an im-
migrant visa. See section 871(c) and
81.1441-4(c) for applicable tax rate and
withholding rules.

(C) Pendons, annuities, etc. A pay-
ment from a trust described in section
401(a), 403(a), or a payment with respect
to any annuity, custodial account, or re-
tirement income account described in sec-
tion 403(b) that a withholding agent can-
not reliably associate with documentation
is presumed to be made to a U.S. person
only if the withholding agent has a record
of a Social Security number for the payee
and relies on a mailing address described
in the following sentence. A mailing ad-
dress is an address used for purposes of
information reporting or otherwise com-
municating with the payee that is an ad-
dressin the United States or in aforeign
country with which the United States has
an income tax treaty in effect that pro-
vides that the payee, if an individual resi-
dent in that country, would be entitled to
an exemption from U.S. tax on amounts
described in this paragraph (b)(3)(iii)(C).
Any payment described in this paragraph
(b)(3)(iii)(C) that is not presumed made to
aU.S. person is presumed to be made to a
foreign person. A withholding agent

making a payment to a person presumed
to be aforeign person may not reduce the
30-percent amount of withholding re-
quired on such payment unlessit receives
a withholding certificate described in
paragraph (e)(2)(i) of this section fur-
nished by the beneficial owner. For basis
of reduction in the 30-percent rate, see
§1.1441-4(e) or §1.1441-6(b).

(D) Certain payments to offshore ac -
counts. A payment that would be subject
to withholding under section 1441, 1442,
or 1443 if made to aforeign person and is
exempt from backup withholding under
section 3406 by reason of §31.3406-
(9)-1(e) of this chapter (relating to ex-
emption from backup withholding under
section 3406 for certain payments to off-
shore accounts) is presumed to be made to
aforeign payee.

(iv) Grace period inthe case of indicia
of a foreign payee. A withholding agent
may choose, in its discretion, to apply the
provisions of §1.6049-5(d)(2)(ii) regard-
ing a 90-day grace period for purposes of
this paragraph (b)(3) (by substituting the
term withholding agent for the term
payor) to amounts described in
§1.1441-6(b)(2)(ii) and to amounts cov-
ered by a Form 8233 described in
81.1441-4(b)(2)(ii). Thus, for these
amounts, awithholding agent may, in its
discretion, choose to treat an account
holder as a foreign person and withhold
under chapter 3 of the Code (and the regu-
lations thereunder) while awaiting docu-
mentation. For purposes of determining
the rate of withholding under this section,
the withholding agent must withhold at
the unreduced 30-percent rate at the time
that the amounts are credited to the ac-
count. However, a withholding agent
who can reliably associate the payment
with awithholding certificate that is oth-
erwise valid within the meaning of the ap-
plicable provisions except for the fact that
it istransmitted by facsimile may rely on
that facsimile form for purposes of with-
holding at the claimed reduced rate. For
reporting of amounts credited both before
and after the grace period, see
81.1461-1(c)(7). The following adjust-
ments shall be made at the expiration of
the grace period:

(A) If, at the end of the grace period,
the documentation is not furnished in the
manner required under this section and
the account holder is presumed to be a

U.S. person who is not an exempt recipi-
ent, then backup withholding applies to
amounts credited to the account after the
expiration of the grace period only.
Amounts credited to the account during
the grace period shall be treated as owned
by aforeign payee and adjustments must
be made to correct any underwithholding
on such amounts in the manner described
in 81.1461-2.

(B) If, at the end of the grace period,
the documentation is not furnished in the
manner required under this section and
the account holder is presumed to be a
foreign person, or if documentation isfur-
nished that does not support the claimed
rate reduction, then adjustments must be
made to correct the underwithholding on
amounts credited to the account during
the grace period, based on adjustment
procedures described in §1.1461-2.

(v) Special rules applicable to pay -
ments to foreign intermediaries—(A) Re -
liance on claim of status as foreign inter -
mediary. A withholding agent that can
reliably associate a payment with a with-
holding certificate described in paragraph
(e)(3)(ii) or (iii) of this section may treat
the payment as made to aforeign interme-
diary, as represented in the certificate.
For this purpose, a U.S. person’s foreign
branch that isa qualified intermediary de-
fined in paragraph (€)(5)(ii) of this section
shall be treated as aforeign intermediary.
For purposes of this section, a payment
that the withholding agent can reliably as-
sociate with awithholding certificate de-
scribed in paragraph (e)(3)(ii) or (iii) of
this section that would be valid except for
the fact that some or all of the withhold-
ing certificates or other appropriate docu-
mentation required to be attached are
lacking or are unreliable or that informa-
tion for allocating the payment among the
various persons for whom the intermedi-
ary is acting is lacking or is unreliable
shall nevertheless be treated as a payment
to aforeign intermediary and the rules of
this paragraph (b)(3)(v) shall apply ac-
cordingly. A payee that the withholding
agent may not reliably treat as a foreign
intermediary under this paragraph
(b)(3)(v)(A) is presumed to be an owner
whose status as an individual, trust, es-
tate, etc., must be determined in accor-
dance with paragraph (b)(3)(ii) of this
section, to the extent relevant. In addi-
tion, such payeeis presumed to be a U.S.



or a foreign payee based upon the pre-
sumptions described in paragraph
(b)(3)(iii) of this section. The provisions
of paragraphs (b)(3)(v)(B), (C), and (D)
of this section are not relevant to a with-
holding agent that can reliably associate a
payment with a withholding certificate
from a person representing to be a quali-
fied intermediary that has assumed pri-
mary withholding responsibility in accor-
dance with paragraph (e)(5)(iv) of this
section.

(B) Beneficial owner documentation is
lacking or unreliable. Any portion of a
payment that the withholding agent may
treat as made to aforeign intermediary in
accordance with paragraph (b)(3)(v)(A)
of this section but cannot reliably associ-
ate with abeneficial owner due to the lack
of a withholding certificate or other ap-
propriate documentation for that benefi-
cial owner is presumed to be made to a
foreign payee for whom the foreign inter-
mediary collects the payment (see para-
graph (b)(2)(v) of this section). For pur-
poses of this paragraph (b)(2)(v)(B), any
payment that aforeign qualified interme-
diary represents to be allocable to the cat-
egory of assets described in paragraph
(©)(5)(v)(B)(3) of this section (i.e., assets
allocable to persons for whom the quali-
fied intermediary does not hold documen-
tation as specified under its agreement
with the IRS) is treated as a payment that
the withholding agent cannot reliably as-
sociate with beneficial owners. Asare-
sult, any payment allocable to such cate-
gory of assets is presumed to be made to
an unidentified foreign payee. Under
paragraph (b)(1) of this section, a pay-
ment to aforeign payee is subject to with-
holding at a 30-percent rate.

(C) Information regarding allocation
of payment islacking or unreliable. If a
withholding agent can reliably associate a
payment with a group of beneficial own-
ers or payees but lacks reliable informa-
tion to determine how much of the pay-
ment is allocable to one or more of the
beneficial owners or payeesin the group
(because, for example, the statement de-
scribed in paragraph (e)(3)(iv) of this sec-
tion has not been furnished), the payment,
to the extent it cannot reliably be allo-
cated, is presumed to be allocable entirely
to the beneficial owner or payee in the
group with the highest applicable with-
holding rate or, if the rates are equal, to

the beneficial owner or payee in the group
with the highest U.S. tax liability, as the
withholding agent shall estimate, based
on its knowledge and available informa-
tion. If awithholding certificate attached
to an intermediary certificate is another
intermediary certificate or a certificate
from a foreign partnership described in
81.1441-5(c)(3)(iii), the rules of this
paragraph (b)(3)(v)(C) apply by treating
the share of the payment allocable to the
other intermediary or to the foreign part-
nership as if the payment were made di-
rectly to the other intermediary or to the
foreign partnership.

(D) Certification that the foreign inter -
mediary has furnished documentation for
all of the persons to whom the intermedi -
ary certificaterelatesis lacking or unréli -
able. If the certification required under
paragraph (e)(3)(iii)(D) of this section
(that the attached withholding certificates
and other appropriate documentation rep-
resent all of the persons to whom the in-
termediary withholding certificate relates)
islacking or isunreliable and, as aresult,
the withholding agent cannot reliably de-
termine how much of the payment is allo-
cable to each of the persons or group of
persons for which the withholding agent
holds a withholding certificate or other
appropriate documentation, then none of
the payment can reliably be associated
with any one person and the entire pay-
ment is presumed to be made to an
unidentified foreign payee for whom the
intermediary collects the payment and
from which a 30-percent amount must be
withheld in accordance with paragraph
(b)(1) of this section.

(vi) U.S branches and foreign flow-
through entities. The rules of paragraphs
(b)(3)(v)(B), (C), and (D) of this section
shall apply to paymentsto a U.S. branch
described in paragraph (b)(2)(iv)(A) of
this section that has agreed to assume
withholding responsibility in the same
manner that they apply to paymentsto a
foreign intermediary. See §1.1441-5(d)
for similar rules in the case of payments
to foreign partnerships. See §1.1441-5(¢)
for similar rules in the case of payments
to foreign trusts or foreign estates.

(vii) Joint payees. A payment made to
joint payees for whom the withholding
agent cannot reliably associate documen-
tation for all joint payees or can reliably
associate the payment with a Form W-9

furnished in accordance with the proce-
dures described in §831.3406(d)-1
through 31.3406(d)-5 of this chapter
from one of the joint payeesis presumed
to be made to U.S. persons. For purposes
of applying this paragraph (b)(3), the
grace period rulesin paragraph (b)(3)(iv)
of this section shall apply only if each
payee qualifies for the conditions de-
scribed in paragraph (b)(3)(iv) of this sec-
tion. However, as provided in paragraph
(b)(3)(iii)(D) of this section, a payment of
an amount that would be subject to with-
holding under section 1441, 1442, or
1443 if paid to aforeign person and is ex-
empt from the application of the provi-
sions of section 3406 by reason of
§31.3406(g)—1(e) of this chapter (relating
to exemption from backup withholding
under section 3406 of the Code for certain
payments made with respect to offshore
accounts), is presumed to be made to for-
eign persons.

(viii) Rebuttal of presumptions. A
payee or beneficial owner may rebut the
presumptions described in this paragraph
(b)(3) by providing reliable documenta-
tion to the withholding agent or, if applic-
able, tothe IRS.

(ix) Effect of reliance on presumptions
and of actual knowledge or reason to
know otherwise—(A) General rule. Ex-
cept as otherwise provided in paragraph
(b)(3)(ix)(B) of this section, a withhold-
ing agent that withholds on a payment
under section 3402, 3405 or 3406 in ac-
cordance with the presumptions set forth
in this paragraph (b)(3) shall not be liable
for withholding under this section even it
is later established that the beneficial
owner of the payment is, in fact, aforeign
person. Similarly, a withholding agent
that withholds on a payment under this
section in accordance with the presump-
tions set forth in this paragraph (b)(3)
shall not be liable for withholding under
section 3402 or 3405 or for backup with-
holding under section 3406 even if it is
later established that the payee or benefi-
cial owner is, in fact, a U.S. person. A
withholding agent that, instead of relying
on the presumptions described in this
paragraph (b)(3), relies on its own actual
knowledge to withhold a lesser amount,
not withhold, or not report a payment,
even though reporting of the payment or
withholding a greater amount would be
required if the withholding agent relied on



the presumptions described in this para-
graph (b)(3) shall be liable for tax, inter-
est, and penalties to the extent provided
under section 1461 and the regulations
under that section. See paragraph (b)(7)
of this section for provisions regarding
such liability if the withholding agent
fails to withhold in accordance with the
presumptions described in this paragraph
(b))

(B) Actual knowledge or reason to
know that amount of withholding is
greater than is required under the pre -
sumptions or that reporting of the pay -
ment is required. Notwithstanding the
provisions of paragraph (b)(3)(ix)(A) of
this section, a withholding agent may not
rely on the presumptions described in this
paragraph (b)(3) to the extent it has actual
knowledge or reason to know that the sta-
tus or characteristics of the payee or of the
beneficial owner are other than what is
presumed under this paragraph (b)(3) and,
if based on such knowledge or reason to
know, it should withhold (under this sec-
tion or another withholding provision of
the Code) an amount greater than would
be the caseif it relied on the presumptions
described in this paragraph (b)(3) or it
should report (under this section or under
another provision of the Code) an amount
that would not otherwise be reportable if
it relied on the presumptions described in
this paragraph (b)(3). In such acase, the
withholding agent must rely on its actual
knowledge or reason to know rather than
on the presumptions set forth in this para-
graph (b)(3). Failuretodosoand, asare-
sult, failure to withhold the higher amount
or to report the payment, shall result in li-
ability for tax, interest, and penalties to
the extent provided under sections 1461
and 1463 and the regulations under those
sections.

(x) Examples. The provisions of this
paragraph (b)(3) are illustrated by the fol -
lowing examples:

Example 1. A withholding agent, W, makes a
payment of U.S. source dividends to person X, Inc.
at an address outside the United States. W cannot
reliably associate the payment to X with documenta
tion. Under §81.6042-3(b)(1)(vii) and 1.6049-4(c)-
(D)([i)(A)(1), W may treat X asacorporation. Thus,
under the presumptions described in paragraph
(b)(3)(iii) of this section, W must presume that X is
aforeign person (because the payment is made out-
side the United States). However, W knows that X
isaU.S. person who is an exempt recipient. W may
not rely on its actual knowledge to not withhold

under this section. If W’sknowledgeis, in fact, in-
correct, W would be liable for tax, interest, and, if

applicable, penalties, under section 1461. W would
be permitted to reduce or diminate its liability for
the tax by establishing, in accordance with para-
graph (b)(7) of this section, that the tax is not due or
has been satisfied. If W'’s actual knowledge is, in
fact, correct, W may nevertheless be liable for tax,
interest, or penalties under section 1461 for the
amount that W should have withheld based upon the
presumptions. W would be permitted to reduce or
eliminate its liability for the tax by establishing, in
accordance with paragraph (b)(7) of this section,
that its actual knowledge was, in fact, correct and
that no tax or alesser amount of tax was due.

Example 2. A withholding agent, W, makes a
payment of U.S. source dividendsto 'Y who does not
qualify as an exempt recipient under
§81.6042—3(b)(1)(vii) and 1.6049-4(c)(1)(ii). W
cannot reliably associate the payment to Y with doc-
umentation. Under the presumptions described in
paragraph (b)(3)(iii) of this section, W must pre-
sumethat Y isaU.S. person who is not an exempt
recipient for purposes of section 6042. However, W
knowsthat Y isaforeign person. W may not rely on
its actual knowledge to withhold under this section
rather than backup withhold under section 3406. If
W’sknowledgeis, in fact, incorrect, W would be li-
able for tax, interest, and, if applicable, penalties,
under section 3403. If W’s actual knowledge s, in
fact, correct, W may nevertheless be liable for tax,
interest, or penalties under section 3403 for the
amount that W should have withheld based upon the
presumptions. Paragraph (b)(7) of this section does
not apply to provide relief from liability under sec-
tion 3403.

Example 3. A withholding agent, W, makes a
payment of U.S. source dividendsto X, Inc. W can-
not reliably associate the payment to X, Inc. with
documentation. X, Inc. presents none of the indicia
of foreign status described in paragraph
(b)(3)(iii)(A) of this section, but W has actual
knowledge that X, Inc. is aforeign corporation. W
may treat X, Inc. as an exempt recipient under
§1.6042-3(b)(1)(vii). Becausethere arenoindicia
of foreign status, W would, absent actual knowledge
or reason to know otherwise, be permitted to treat X,
Inc. as a domestic corporaion in accordance with
the presumptions of paragraph (b)(3)(iii) of this sec-
tion. However, under paragraph (b)(3)(ix)(B) of this
section, W may not rely on the presumption of U.S.
status since reliance on its actual knowledge re-
quires that it withhold an amount greater than would
be the case under the presumptions.

Example 4. A withholding agent, W, is a plan ad-
ministrator who makes pension payments to person
X with amailing address in aforeign country with
which the United States has an income tax treaty in
effect. Under that treaty, the type of pension income
paid to X is taxable solely in the country of resi-
dence. The plan administrator has arecord of X's
U.S. socia security number. W has no actual
knowledge or reason to know that X isaforeign per-
son. W may rely on the presumption of paragraph
(b)(3)(iii)(C) of this section in order to treat X asa
U.S. person. Therefore, any withholding and report-
ing requirements for the payment are governed by
the provisions of section 3405 and the regulations
under that section.

(4) List of exemptions from, or reduced
rates of, withholding under chapter 3 of
the Code. A withholding agent that has
determined that the payeeisaforeign per-
son for purposes of paragraph (b)(1) of
this section must determine whether the
payeeis entitled to areduced rate of with-

holding under section 1441, 1442, or
1443. This paragraph (b)(4) identifies
items for which areduction in the rate of
withholding may apply and whether the
rate reduction is conditioned upon docu-
mentation being furnished to the with-
holding agent. Documentation required
under this paragraph (b)(4) is documenta-
tion that a withholding agent must be able
to associate with a payment upon which it
can rely to treat the payment as made to a
foreign person that is the beneficial owner
of the payment in accordance with para
graph (e)(2)(ii) of this section. This para-
graph (b)(4) also cross-references other
sections of the Code and applicable regu-
lations in which some of these exceptions,
exemptions, or reductions are further ex-
plained. See, for example, paragraph
(b)(4)(viii) of this section, dealing with
effectively connected income, that cross-
references §1.1441-4(a); see paragraph
(b)(4)(xv) of this section, dealing with ex-
emptions from, or reductions of, with-
holding under an income tax treaty, that
cross-references §1.1441-6. This para-
graph (b)(4) is not an exclusive list of
items to which areduction of the rate of
withholding may apply and, thus, does
not preclude an exemption from, or re-
duction in, the rate of withholding that
may otherwise be allowed under the regu-
lations under the provisions of chapter 3
of the Code for a particular item of in-
come identified in this paragraph (b)(4).
(i) Portfolio interest described in sec-
tion 871(h) or 881(c) and substitute inter-
est payments described in §1.871-7(b)-
(2)(i) or 1.881-2(b)(2) are exempt from
withholding under section 1441(a). See
§1.871-14 for regulations regarding port-
folio interest and section 1441(c)(9) for
exemption from withholding. Documen-
tation establishing foreign status is re-
quired for interest on an obligation in reg-
istered form to qualify as portfolio
interest. See section 871(h)(2)(B)(ii)
and 81.871-14(c)(1)(ii)(C). For specia
documentation rules regarding foreign-
targeted registered obligations
described in §1.871-14(e)(2), see
§1.871-14(e)(3) and (4) and, in particular,
81.871-14(e)(4)(i)(A) and (ii)(A) regard-
ing the time when the withholding agent
must receive the documentation. The
documentation furnished for purposes of
qualifying interest as portfolio interest
serves as the basis for the withholding ex-



emption for purposes of this section and
for purposes of establishing foreign status
for purposes of section 6049. See
§1.6049-5(b)(8). Documentation estab-
lishing foreign status is not required for
qualifying interest on an obligation in
bearer form described in §1.871-14(b)(1)
as portfolio interest. However, in certain
cases, documentation for portfolio inter-
est on a bearer obligation may have to be
furnished in order to establish foreign sta-
tus for purposes of the information report-
ing provisions of section 6049 and backup
withholding under section 3406. See
§1.6049-5(b)(7).

(i) Bank depost interest and similar
types of deposit interest (including origi-
nal issue discount) described in section
871(i)(2)(A) or 881(d) that are from
sources within the United States are ex-
empt from withholding under section
1441(a). See section 1441(c)(10). Docu-
mentation establishing foreign status is
not required for purposes of this with-
holding exemption but may have to be
furnished for purposes of the information
reporting provisions of section 6049 and
backup withholding under section 3406.
See 81.6049-5(d)(3)(iii) for exceptionsto
the foreign payee and exempt recipient
rules regarding this type of income. See
also §1.6049-5(b)(11) for applicable doc-
umentation exemptions for certain bank
deposit interest paid on obligations in
bearer form.

(iii) Bank deposit interest (including
original issue discount) described in sec-
tion 861(a)(1)(B) is exempt from with-
holding under sections 1441(a) asincome
that is not from U.S. sources. Documen-
tation establishing foreign status is not re-
quired for purposes of this withholding
exemption but may have to be furnished
for purposes of the information reporting
provisions of section 6049 and backup
withholding under section 3406. Report-
ing requirements for payments of such in-
terest are governed by section 6049 and
the regulations under that section. See
§1.6049-5(b)(12) and aternative docu-
mentation rules under 81.6049-5(c)(4).

(iv) Interest or original issue discount
from sources within the United States on
certain short-term obligations described
in section 871(g)(1)(B) or 881(a)(3) is ex-
empt from withholding under sections
1441(a). Documentation establishing for-

eign statusis not required for purposes of
this withholding exemption but may have
to be furnished for purposes of the infor-
mation reporting provisions of section
6049 and backup withholding under sec-
tion 3406. See §1.6049-5(b)(12) for ap-
plicable documentation for establishing
foreign status and §1.6049-5(d)(3)(iii) for
exceptions to the foreign payee and ex-
empt recipient rules regarding this type of
income. See also §1.6049-5(b)(10) for
applicable documentation exemptions for
certain obligationsin bearer form.

(v) Income from sources without the
United States is exempt from withholding
under sections 1441(a). Documentation
establishing foreign status is not required
for purposes of this withholding exemp-
tion but may have to be furnished for pur-
poses of the information reporting provi-
sions of section 6049 or other applicable
provisions of chapter 61 of the Code and
backup withholding under section 3406.
See, for example, §1.6049-5(b)(6) and
(12) and alternative documentation rules
under 81.6049-5(c)(4). See aso para-
graph (b)(5) of this section for cross refer-
ences to other applicable provisions of the
regulations under chapter 61 of the Code.

(vi) Distributions from certain domes-
tic corporations described in section
871(i)(2)(B) or 881(d) are exempt from
withholding under section 1441(a). See
section 1441(c)(10). Documentation es-
tablishing foreign status is not required
for purposes of this withholding exemp-
tion but may have to be furnished for pur-
poses of the information reporting provi-
sions of section 6042 and backup
withholding under section 3406. See
§1.6042—3(b)(2)(iii) through (vi).

(vii) Dividends paid by certain foreign
corporations that are treated as income
from sources within the United States by
reason of section 861(a)(2)(B) are exempt
from withholding under section 884(€)(3)
to the extent that the distributions are paid
out of earnings and profitsin any taxable
year that the corporation was subject to
branch profits tax for that year. Docu-
mentation establishing foreign status is
not required for purposes of this with-
holding exemption but may have to be
furnished for purposes of the information
reporting provisions of section 6042 and
backup withholding under section 3406.
See §1.6042-3(b)(1)(iii) through (vii).

(viii) Certainincomethat is effectively
connected with the conduct of a U.S.
trade or business is exempt from with-
holding under section 1441(a). See sec-
tion 1441(c)(1). Documentation estab-
lishing foreign status and status of the
income as effectively connected must be
furnished for purposes of thiswithholding
exemption to the extent required under
the provisions of §1.1441-4(a). Docu-
mentation furnished for this purpose also
serves as documentation establishing for-
eign status for purposes of applicablein-
formation reporting provisions under
chapter 61 of the Code and for backup
withholding under section 3406. See, for
example, 81.6041-4(a)(1).

(ix) Certain income with respect to
compensation for personal services of an
individual that are performed in the
United States is exempt from withholding
under section 1441(a). See section
1441(c)(4) and §1.1441-4(b). However,
such income may be subject to withhold-
ing as wages under section 3402. Docu-
mentation establishing foreign status must
be furnished for purposes of any with-
holding exemption or reduction to the ex-
tent required under §1.1441-4(b) or
31.3401(8)(6)—1(€) and (f) of this chapter.
Documentation furnished for this purpose
also serves as documentation establishing
foreign status for purposes of information
reporting under section 6041. See
§1.6041-4(a)(1).

(x) Amounts described in section
871(f) that are received as annuities from
certain qualified plans are exempt from
withholding under section 1441(a). See
section 1441(c)(7). Documentation es-
tablishing foreign status must be fur-
nished for purposes of the with
holding exemption as required under
§1.1441-4(d). Documentation furnished
for this purpose aso serves as documenta-
tion establishing foreign status for pur-
poses of information reporting under sec-
tion 6041. See §1.6041—-4(a)(1).

(xi) Paymentsto aforeign government
(including aforeign central bank of issue)
that are excludable from gross income
under section 892(a) are exempt from
withholding under section 1442. See
§1.1441-8(b). Documentation establish-
ing status as a foreign government is re-
quired for purposes of this withholding
exemption. Payments to a foreign gov-



ernment are exempt from information re-
porting under chapter 61 of the Code (see
§1.6049-4(c)(2)(ii)(F)).

(xii) Payments of certain interest in-
cometo aforeign central bank of issue or
the Bank for International Settlements
that are exempt from tax under section
895 are exempt from withholding under
section 1442. Documentation establish-
ing eligibility for such exemption is re-
quired to the extent provided in
§1.1441-8(c)(1). Payments to a foreign
central bank of issue or to the Bank for In-
ternational Settlements are exempt from
information reporting under chapter 61 of
the Code (see §1.6049-4(c)(1)(ii)(H) and
(M)).

(xiii) Amounts derived by a foreign
central bank of issue from bankers accep-
tances described in section 871(i)(2)(C)
or 881(d) are exempt from tax and, there-
fore, from withholding. See section
1441(c)(10). Documentation establish-
ing foreign status is not required for pur-
poses of this withholding exemption if the
name of the payee and other facts sur-
rounding the payment reasonably indicate
that the beneficial owner of the payment
is a foreign central bank of issue
as defined in §1.861-2(b)(4). See
§1.1441-8(c)(2) for withholding proce-
dures. See also §81.6049-4(c)(1)(ii)(H)
and 1.6041-3(q)(8) for a Smilar exemp-
tion from information reporting.

(xiv) Payments to an international or-
ganization from investments in the United
States of stocks, bonds, or other domestic
securities or from interest on deposits in
banks in the United States of funds be-
longing to such international organization
are exempt from tax under section 892(b)
and, thus, from withholding. Documenta-
tion establishing status as an international
organization is not required if the name of
the payee and other facts surrounding the
payment reasonably indicate that the ben-
eficial owner of the payment is an interna-
tional organization within the meaning of
section 7701(a)(18). See §1.1441-8(d).
Payments to an international organization
are exempt from information reporting
under chapter 61 of the Code (see
81.6049-4(c)(2)(ii)(G)).

(xv) Amounts may be exempt from, or
subject to areduced rate of, withholding
under an income tax treaty. Documenta-
tion establishing eligibility for benefits
under an income tax treaty is required for

this purpose as provided under
§81.1441-6. Documentation furnished
for this purpose also serves as documenta-
tion establishing foreign status for pur-
poses of applicable information reporting
provisions under chapter 61 of the Code
and for backup withholding under section
3406. See, for example, §1.6041-4(a)-
D).

(xvi) Amounts of scholarships and
grants paid to certain exchange or training
program participants that do not represent
compensation for services but are not ex-
cluded from tax under section 117 are
subject to areduced rate of withholding of
14-percent under section 1441(b). Docu-
mentation establishing foreign status is
required for purposes of this reduction in
rate as provided under §1.1441-4(c).
Thisincomeis not subject to information
reporting under chapter 61 of the Code
nor to backup withholding under section
3406. The compensatory portion of a
scholarship or grant is reportable as wage
income. See §1.6041-3(0).

(xvii) Amounts paid to aforeign orga-
nization described in section 501(c) are
exempt from withholding under section
1441 to the extent that the amounts are
not income includible under section 512
in computing the organization’s unrelated
business taxable income and are not sub-
ject to the tax imposed by section
4948(a). Documentation establishing sta-
tus as a tax-exempt organization is re-
quired for purposes of this exemption to
the extent provided in §1.1441-9.
Amounts includible under section 512 in
computing the organization’s unrel ated
business taxable income are subject to
withholding to the extent provided in sec-
tion 1443(a) and §1.1443-1(a). Grossin-
vestment income (as defined in section
4940(c)(2)) of aprivate foundation is sub-
ject to withholding at a 4-percent rate to
the extent provided in section 1443(b) and
§1.1443-1(b). Payments to a tax-exempt
organization are exempt from information
reporting under chapter 61 of the Code
and the regulations thereunder (see
§1.6049-4(c)(2)(ii)(B)(1)).

(xviii) Per diem amounts for subsis-
tence paid by the U.S. government to a
nonresident alien individua who is en-
gaged in any program of training in the
United States under the Mutual Security
Act of 1954 are exempt from withholding
under section 1441(a). See section

1441(c)(6). Documentation of foreign
status is required under 81.1441-4(e) for
purposes of establishing eligibility for this
exemption. See §1.6041-3(p).

(xix) Interest with respect to tax-free
covenant bonds issued prior to 1934 is
subject to special withholding procedures
set forth in 81.1461-1 in effect prior to
January 1, 1999 (see §1.1461-1 as con-
tained in 26 CFR part 1, revised April 1,
1997).

(xx) Income from certain gambling
winnings of a nonresident alien individual
is exempt from tax under section 871(j)
and from withholding under section
1441(a). See section 1441(c)(11). Docu-
mentation establishing foreign status is
not required for purposes of this exemp-
tion but may have to be furnished for pur-
poses of the information reporting provi-
sions of section 6041 and backup
withholding under section 3406. See
§81.6041-1 and 1.6041-4(a)(1).

(xxi) Any payments not otherwise
mentioned in this paragraph (b)(4) shall
be subject to withholding at the rate of 30-
percent if it is an amount subject to with-
holding (as defined in §1.1441-2(a)) un-
less and to the extent the IRS may
otherwise prescribe in published guidance
(see 8601.601(d)(2) of this chapter) or un-
less otherwise provided in regulations
under chapter 3 of the Code.

(5) Establishing foreign status under
applicable provisions of chapter 61 of the
Code. This paragraph (b)(5) identifies
relevant provisions of the regulations
under chapter 61 of the Code that exempt
payments from information reporting, and
therefore, from backup withholding under
section 3406, based on the payee’s status
as a foreign person. Many of these ex-
emptions require that the payee’s foreign
status be established in order for the ex-
emption to apply. The regulations under
applicable provisions of chapter 61 of the
Code generally provide that the documen-
tation described in this section may be re-
lied upon for purposes of determining for-
eign status.

(i) Payments to a foreign person that
are governed by section 6041 (deaing
with certain trade or business income) are
exempt from information reporting under
§1.6041-4(a).

(i) Paymentsto aforeign person that
are governed by section 6041A (dealing
with remuneration for services and certain



sales) are exempt from information re-
porting under 81.6041A—1(d)(3).

(iii) Paymentsto aforeign person that
are governed by section 6042 (dealing
with dividends) are exempt from informa
tion reporting under §1.6042-3(b)(1)(iii)
through (vi).

(iv) Paymentsto aforeign person that
are governed by section 6044 (dealing
with patronage dividends) are exempt
from information reporting under
§1.6044-3(c)(1).

(v) Paymentsto aforeign person that
are governed by section 6045 (dealing
with broker proceeds) are exempt
from information reporting under
§1.6045-1(g).

(vi) Paymentsto aforeign person that
are governed by section 6049 (dealing
with interest) to a foreign person are ex-
empt from information reporting under
§1.6049-5(b)(6) through (15).

(vii) Paymentsto aforeign person that
are governed by section 6050N (dealing
with royalties) are exempt from informa-
tion reporting under §1.6050N—1(c).

(viii) Paymentsto aforeign person that
are governed by section 6050P (dealing
with income from cancellation of debt)
are exempt from information reporting
under section 6050P or the regulations
under that section except to the extent
provided in Notice 96-61 (I.R.B.
1996—49); see also §601.601(b)(2) of this
chapter.

(6) Rules of withholding for payments
by a foreign intermediary or certain U.S,
branches. A foreign intermediary de-
scribed in paragraph (e)(3)(i) of this sec-
tion or a U.S. branch described in para-
graph (b)(2)(iv) of this section that
receives an amount subject to withholding
(as defined in 8§1.1441-2(a)) shall be
deemed to have satisfied any obligation it
has under chapter 3 of the Code and the
regulations thereunder to withhold and re-
port the amount when it, in turn, pays
such amount to another person (whether
or not the beneficial owner) to the extent
that the payment is associated with avalid
withholding certificate described in para-
graph (e)(3)(ii), (iii), or (v) of this section
that it has furnished to another withhold-
ing agent and the intermediary does not
know and has no reason to know that the
correct amount has not been withheld
under chapter 3 of the Code and the regu-
lations thereunder. See 8§1.1441-5(c)-

(3)(v) for asimilar rule for payments by
certain foreign partnerships.

(7) Liability for failure to obtain docu -
mentation timely or to act in accordance
with applicable presumptions—(i) Gen -
eral rule. A withholding agent that can-
not reliably associate a payment with doc
umentation on the date of payment and
that does not withhold under this section,
or withholds at less than the 30-percent
rate prescribed under section 1441(a) and
paragraph (b)(1) of this section, isliable
under section 1461 for the tax required to
be withheld under chapter 3 of the Code
and the regulations thereunder, without
the benefit of areduced rate unless—

(A) The withholding agent has appro-
priately relied on the presumptions de-
scribed in paragraph (b)(3) of this section
(including the grace period described in
paragraph (b)(3)(iv) of this section) in
order to treat the payee asa U.S. person
or, if applicable, on the presumptions de-
scribed in §1.1441-4(a)(2)(i) or (3) to
treat the payment as effectively connected
income; or

(B) Thewithholding agent can demon-
strate to the satisfaction of the district di-
rector or the Assistant Commissioner (In-
ternational) that the proper amount of tax,
if any, wasin fact paid to the IRS; or

(C) No documentation is required
under section 1441 or this section in order
for areduced rate of withholding to apply.

(ii) Proof that tax liability has been
satisfied. Proof of payment of tax may be
established for purposes of paragraph
(b)(7)(i)(B) of this section on the basis of
a Form 4669 (or such other form as the
IRS may prescribe in published guidance
(see 8601.601(d)(2) of this chapter)), es-
tablishing the amount of tax, if any, actu-
ally paid by or for the beneficial owner on
the income. Proof that a reduced rate of
withholding was, in fact, appropriate
under the provisions of chapter 3 of the
Code and the regulations thereunder may
also be established after the date of pay-
ment by the withholding agent on the
basis of avalid withholding certificate or
other appropriate documentation fur-
nished after that date. However, in the
case of awithholding certificate or other
appropriate documentation received after
the date of payment (or after the grace pe-
riod specified in paragraph (b)(3)(iv) of
this section), the district director or the
Assistant Commissioner (International)

may require additional proof if it is deter-
mined that the delays in obtaining the
withholding certificate affect its reliabil-
ity.

(iii) Liability for interest and penalties.
A withholding agent that has failed to
withhold other than based on appropriate
reliance on the presumptions described in
paragraph (b)(3) of this section or in
81.1441-4(a)(2)(i) or (3) is not relieved
from liability for interest under section
6601. Such liability exists even if thereis
no underlying tax liability due. Thein-
terest on the amount that should have
been withheld shall be imposed as pre-
scribed under section 6601 beginning on
the last date for paying the tax due under
section 1461 (which, under section 6601,
is the due date for filing the withholding
agent’ s return of tax). The interest shall
stop accruing on the earlier of the date
that the required withholding certificate
or other documentation is provided to the
withholding agent and to the extent of the
amount of tax that is determined not to be
due based on documentation provided, or
the date, and to the extent, that the unpaid
tax liability under section 871, 881 or
under section 1461 is satisfied. Further,
in the event that a tax liability is assessed
against the beneficial owner under section
871, 881, or 882 and interest under sec-
tion 6601(a) is assessed against, and col-
lected from, the beneficial owner, the in-
terest charge imposed on the withholding
agent shall be abated to that extent so as
to avoid the imposition of a double inter-
est charge.  However, the withholding
agent is not relieved of any applicable
penalties. See section 1464.

(iv) Special effective date. See para-
graph (f)(2)(ii) of this section for the spe-
cia effective date applicable to this para-
graph (b)(7).

(v) Examples. The provisions of para-
graph (b)(7) of this section areillustrated
by the following examples:

Example 1. On June 15, 1999, a withholding
agent pays U.S. source interest on an obligation in
registered form (issued after July 18, 1984) to afor-
eign corporation that it cannot reliably associate
with a Form W-8 or other appropriate documenta-
tion upon which to rely to treat the beneficial owner
as aforeign person. The withholding agent does not
withhold from the payment. On September 30,
2001, the withholding agent receives from the for-
eign corporation a valid Form W-8 described in
paragraph (€)(2)(ii) of this section. Thus, the inter-
est qualifies as portfolio interest retroactively to
June 15, 1999 (the date of payment). See
§1.871-14(c)(3). The foreign corporation does not



fileaU.S. federal income tax return and doesnot pay
the tax owed. The withholding agent is not liable
under section 1461 for the 30-percent tax on the in-
terest income because the receipt of the Form W-8
exempts the interest from tax for purposes of sections
881(a) and 1461. The withholding agent, however,
is liable for interest on the amount of withholding
that should have been deducted from the payment on
June 15, 1999 and deposited. Under paragraph
(b)(7)(iii) of this section, the period during which in-
terest may be assessed againg the withholding agent
runs from March 15, 2000 (the due date for the Form
1042 relating to the payment) until September 30,
2001 (i.e., the date that appropriate documentation is
furnished to the withholding agent).

Example 2. On June 15, 1999, a withholding
agent pays U.S. source dividends to aforeign corpo-
ration that it cannot reliably associate with a Form
W-8 or other appropriate documentation upon
which to rely to treat the beneficial owner as afor-
eign person. The withholding agent does not with-
hold from the payment. On September 30, 2001, the
withholding agent receives from the foreign corpo-
ration a valid Form W-8 described in paragraph
(e)(2)(ii) of this section claiming a reduced 15-per-
cent rate of withholding under a U.S. income tax
treaty. Thedividend qualifies for the reduced treaty
rate retroactively to June 15, 1999, (the date of pay-
ment). The foreign corporation does not fileaU.S.
federal income tax return and does not pay the tax
owed. Under section 1461, the withholding agent is
liable only for a 15-percent tax on the dividend in-
come because the receipt of the Form W-8 allows
the tax rate to be reduced for purposes of sections
881(a) and 1461 from 30-percent to 15-percent.
The withholding agent, however, isliable for inter-
est on the full 30-percent amount that should have
been deducted and withheld from the payment on
June 15, 1999, and deposited, over a period running
from March 15, 2000, (the due date for the Form
1042 relaing to the payment) until September 30,
2001, (the date that the appropriate documentation is
furnished to the withholding agent supporting are-
duction in rate under atax treaty). Additional inter-
est may be assessed relating to the outstanding 15-
percent tax liability (i.e., the portion of the
30-percent total tax liability that is not reduced
under the treaty). Such additional interest runsfrom
March 15, 2000, until such date as that 15-percent
tax liability is satisfied by the withholding agent or
the taxpayer (subject to abatement in order to avoid
adouble interest charge).

(8) Adjustments, refunds, or credits of
overwithheld amounts. If the amount
withheld under section 1441, 1442, or
1443 is greater than the tax due by the
withholding agent or the taxpayer, adjust-
ments may be made in accordance with
the procedures described in §1.1461-2(a).
Alternatively, refunds or credits may be
claimed in accordance with the proce-
dures described in §1.1464-1, relating to
refunds or credits claimed by the benefi-
cial owner, or 81.6414-1, relating to re-
funds or credits claimed by the withhold-
ing agent. If an amount was withheld
under section 3406 or is subsequently de-
termined to have been paid to a foreign
person, see paragraph (b)(3)(vii) of this
section and §31.6413(a)—3(a)(1) of this
chapter.

(9) Paymentsto joint owners. A pay-
ment to joint owners that requires docu-
mentation in order to reduce the rate of
withholding under chapter 3 of the Code
and the regulations thereunder does not
qualify for such reduced rate unless the
withholding agent can reliably associate
the payment with documentation from
each owner. Notwithstanding the preced-
ing sentence, a payment to joint owners
qualifies as a payment exempt from with-
holding under this section if any one of
the owners provides a certificate of U.S.
status on a Form W-9 in accordance with
paragraph (d)(2) or (3) of this section or
the withholding agent can associate the
payment with a withholding certificate
upon which it can rely to treat the pay-
ment as made to a U.S. beneficial owner
under paragraph (d)(4) of this section.
See §31.3406(h)—2(a)(3)(i)(B) of this
chapter.

(c) Definitions—(1) Withholding. The
term withholding means the deduction
and withholding of tax at the applicable
rate from the payment.

(2) Foreignand U.S person. Theterm
foreign person means a nonresident alien
individual, a foreign corporation, a for-
eign partnership, aforeign trust, aforeign
estate, and any other person that is not a
U.S. person described in the next sen-
tence. For purposes of the regulations
under chapter 3 of the Code, the term for -
eign person also means, with respect to a
payment by a withholding agent, a for-
eign branch of a U.S. person that fur-
nishes an intermediary withholding cer-
tificate described in paragraph (e)(3)(ii)
of this section. A U.S. personisaperson
described in section 7701(a)(30), the U.S.
government (including an agency or in-
strumentality thereof), a State (including
an agency or insrumentality thereof), or
the District of Columbia (including an
agency or instrumentality thereof).

(3) Individual—(i) Alien individual.
The term alien individual means an indi-
vidual who is not acitizen or anationa of
the United States. See §1.1-1(c).

(ii) Nonresident alien individual. The
term nonresident alien individual means a
person described in section 7701(b)-
(1)(B), an dienindividual who isaresi-
dent of aforeign country under the resi-
dence article of an income tax treaty and
§301.7701(b)-7(a)(1) of this chapter, or
an dlien individual who is a resident of

Puerto Rico, Guam, the Commonwealth
of Northern Marianaldlands, the U.S. Vir-
gin Islands, or American Samoa as deter-
mined under §301.7701(b)-1(d) of this
chapter. An alien individual who has
made an election under section 6013(g) or
(h) to be treated as a resident of the
United States is nevertheless treated as a
nonresident alien individual for purposes
of withholding under chapter 3 of the
Code and the regulations thereunder.

(4) Certain foreign corporations. For
purposes of this section, a corporation
created or organized in Guam, the Com-
monwesalth of Northern Mariana Islands,
the U.S. Virgin Islands, and American
Samoa, is not treated as a foreign corpora:
tion if the requirements of sections
881(b)(1)(A), (B), and (C) are met for
such corporation. Further, a payment
made to a foreign government or an inter-
national organization shall be treated as a
payment made to a foreign corporation for
purposes of withholding under chapter 3 of
the Code and the regulations thereunder.

(5) Financial institution and foreign fi -
nancial institution. For purposes of the
regulations under chapter 3 of the Code,
the term financial institution means a per-
son described in §1.165-12(c)(1)(iv) (not
including a person providing pension or
other similar benefits or a regulated in-
vestment company or other mutual fund,
unless otherwise indicated) and the term
foreign financial institution means a fi-
nancial ingtitution that is aforeign person,
as defined in paragraph (c)(2) of this sec-
tion.

(6) Beneficial owner—(i) General
rule. Inthe case of a payment of income,
the term beneficial owner means the per-
son who is the owner of the income for
tax purposes and who beneficialy owns
that income. A person shall be treated as
the owner of the income to the extent that
it isrequired under U.S. tax principlesto
include the amount paid in gross income
under section 61 (determined without re-
gard to an exclusion or exemption from
grossincome under the Code). Beneficial
ownership of income is determined under
the provisions of section 7701(l) and the
regulations under that section and any
other applicable general U.S. tax princi-
ples, including principles governing the
determination of whether atransaction is
a conduit transaction. Thus, a person re-
ceiving income in a capacity as a nomi-



nee, agent, custodian for another person is
not the beneficial owner of the income.
In the case of a scholarship, the student
receiving the scholarship is the beneficial
owner of that scholarship. Inthe case of a
payment of an amount that is not income,
the beneficial owner determination shall
be made under this paragraph (c)(6) asif
the amount was income.

(ii) Special rulesfor flow-through enti -
ties and arrangements—(A) General
rule. The beneficial owners of income
paid to a partnership or other flow-
through arrangements described in para-
graph (c)(6)(ii)(C) of this section are
those persons who, under U.S. tax princi-
ples, are the owners of the income for tax
purposes in their separate or individual
capacities and who beneficially own that
income. For example, a partnership (first
tier) that is a partner in another partner-
ship (second tier) is not the beneficial
owner of income paid to the second tier
partnership since the first tier partnership
is not the owner of the income under U.S.
tax principles. Rather, the partners of the
first tier partnership are the beneficial
owners (to the extent they are not them-
selves partnerships and are not conduits
within the meaning of section 7701(l) and
the regulations under that section). See
§1.1441-5(b) for applicable withholding
procedures for payments to a domestic
partnership. See also §1.1441-5(c)(3)(ii)
for applicable withholding procedures for
payments to a foreign partnership where
one of the partners (at any level in the
chain of tiers) is a domestic partnership.
See §1.1441-6(b)(4) for rules governing
the eligibility of a payment to an entity or
other arrangement for a reduced rate of
withholding under an income tax treaty.

(B) Trustsand estates. The provisions
of paragraphs (c)(6)(i) and (ii)(A) of this
section shall not apply to atrust or an es-
tate, whether domestic or foreign. The
beneficial owner of income paid to a trust
or to an estate shall be determined under
the provisions of §1.1441-3(f) and (g) in
effect prior to January 1, 1999 (see
§1.1441-3(f) and (g) as contained in 26
CFR part 1, revised April 1, 1997).

(C) Definition of a flow-through entity
or arrangement. For purposes of this
paragraph (c)(6)(ii), aflow-through entity
means a partnership, estate, or trust. A
flow-though arrangement is a contractual
arrangement that does not involve an en-

tity and is treated as a partnership for U.S.
tax purposes or is awholly-owned entity
that is disregarded for federal tax pur-
poses under §301.7701-2(c)(2) of this
chapter as an entity separate from its
owner. The term partnership means any
entity or arrangement (as defined in
8301.7701-2(c)(2) of this chapter) whose
tax regime is governed by subchapter K
of chapter 1 of the Code.

(7) Withholding agent. For a defini-
tion of the term withholding agent and ap-
plicablerules, see §1.1441-7.

(8) Person. For purposes of the regu-
lations under chapter 3 of the Code, the
term person shall mean a person de-
scribed in section 7701(a)(1) and the reg-
ulations under that section and a U.S.
branch to the extent treated asa U.S. per-
son under paragraph (b)(2)(iv) of this sec-
tion. For purposes of the regulations
under chapter 3 of the Code, the term per-
son does not include a wholly-owned en-
tity that is disregarded for federal tax pur-
poses under 8301.7701-2(c)(2) of this
chapter as an entity separate from its
owner. See paragraph (b)(2)(iii) of this
section for procedures applicable to pay-
ments to such entities.

(9) Source of income. The source of
income is determined under the provi-
sions of part | (section 861 and following)
, Subchapter N, chapter 1 of the Code and
the regulations under those provisions.

(10) Chapter 3 of the Code. For pur-
poses of the regulations under sections
1441, 1442, and 1443, any reference to
chapter 3 of the Code shall not include
references to sections 1445 and 1446, un-
less the context indicates otherwise.

(11) Reduced rate. For purposes of
regulations under chapter 3 of the Code,
and other withholding provisions of the
Code, the term reduced rate, when used in
regulations under chapter 3 of the Code,
shall include an exemption from tax.

(d) Beneficial owner’sor payee' sclaim
of U.S. status—(1) In general. Under
paragraph (b)(1) of this section, a with-
holding agent is not required to withhold
under chapter 3 of the Code on payments
to aU.S. payee, to a person presumed to
be a U.S. payee in accordance with the
provisions of paragraph (b)(3) of this sec-
tion, or to a person that the withholding
agent may treat asa U.S. beneficial owner
of the payment. Absent actual knowledge
or reason to know otherwise, a withhold-

ing agent may rely on the provisions of
this paragraph (d) in order to determine
whether to treat a payee or beneficial
owner asaU.S. person.

(2) Paymentsfor whicha FormW-9is
otherwise required. A withholding agent
may treat asaU.S. person a payee who is
required to furnish a Form W—9 and who
furnishes it in accordance with the proce-
dures described in 8831.3406(d)-1
through 31.3406(d)-5 of this chapter (in-
cluding the requirement that the payee
furnish its taxpayer identifying number
(TIN)) if the withholding agent meets all
the requirements described in
§31.3406(h)-3(e) of this chapter regard-
ing reliance by a payor on a Form W-9.

(3) Payments for whicha FormW-9 is
not otherwise required. In the case of a
payee who is not required to furnish a
Form W-9 under section 3406, the with-
holding agent may rely on a certificate of
U.S. status described in this paragraph
(d)(3). A certificate of U.S. statusisacer-
tificate described in §31.3406(h)—-3(c)(2)
of this chapter (relating to forms for ex-
empt recipients) or a Form W-9 (or a sub-
stitute form or such other form asthe IRS
may prescribe) that is signed under penal-
ties of perjury by the payee and contains
the name, permanent residence address,
and TIN of the payee. The procedures de-
scribed in §31.3406(h)—2(a) of this chap-
ter shall apply to payments to joint pay-
ees. A withholding agent that receives a
Form W-9 in order to satisfy this para-
graph (d)(3) must retain the form in ac-
cordance with the provisions of
831.3406(h)-3(g) of this chapter, if ap-
plicable, or of paragraph (e)(4)(iii) of this
section (relating to the retention of with-
holding certificates) if §31.3406(h)-3(g)
of this chapter does not apply. Therules
of this paragraph (d)(3) are only intended
to provide a method by which awithhold-
ing agent may determine that a payee is
not a foreign person and do not otherwise
impose a requirement that documentation
be furnished by a person who is otherwise
treated as an exempt recipient for pur-
poses of the applicable information re-
porting provisions under chapter 61 of the
Code (e.g., §1.6049-4(c)(1)(ii) for pay-
ments of interest).

(4) Other payments. This paragraph
(d)(4) describes the documentation upon
which a withholding agent may rely in
order to treat a payment asmadeto aU.S.



person that is a beneficial owner for pur-
poses of paragraph (b)(1) of this section.
The withholding agent may treat the pay-
ment as made to a U.S. beneficial owner
only if it can reliably associate the pay-
ment with documentation prior to the pay-
ment, if it complies with the electronic
confirmation procedures described in
paragraph (€)(4)(v) of this section, if re-
quired, and if it has not been notified by
the IRS that any of the information on the
withholding certificate or other documen-
tation is incorrect or unreliable. In the
case of a Form W-9 that isrequired to be
furnished for a reportable payment that
may be subject to backup withholding,
the payor may be notified in accordance
with section 3406(a)(1)(B) and the regu-
lations under that section. See applicable
procedures under that section and the reg-
ulations under that section for payors who
have been notified with regard to such a
Form W-9. Payors who have been noti-
fied in relation to other Forms W-9, in-
cluding under section 6724(b) pursuant to
section 6721, may rely on the withholding
certificate or other documentation only to
the extent provided under procedures as
prescribed by the IRS (see §601.601(d)(2)
of this chapter). A withholding agent may
treat a payment as made to a U.S. benefi-
cial owner—

(i) To the extent the withholding agent
can reliably associate the payment with a
Form W—9 described in paragraph (d)(2)
or (3) of this section attached to avalid in-
termediary, flow-through, or U.S. branch
withholding certificate described in para-
graph (e)(3)(i) of this section;

(if) To the extent the withholding agent
can reliably associate a payment to aqual-
ified intermediary with the category of as
sets described in paragraph (e)(5)-
(v)(B)(2) of this section that the qualified
intermediary has represented, in accor-
dance with paragraphs (e)(3)(ii)(E) and
(5)(v) of this section as being allocable to
U.S. persons based on the Forms W-9
that they have furnished; or

(iti) To the extent the withholding
agent can reliably associate the payment
with a Form W—-8 from a U.S. branch de-
scribed in paragraph (€)(3)(v) of this sec-
tion that evidences an agreement between
the U.S. branch and the withholding agent
to treat the U.S. branch as U.S. person.

(e) Beneficial owner’s claim of foreign
status—(1)  Withholding agent’s

reliance—(i) In general. Absent actual
knowledge or reason to know otherwise, a
withholding agent may treat a payment as
made to a foreign beneficial owner in ac-
cordance with the provisions of paragraph
(e)(1)(ii) of this section. See paragraph
(e)(4)(viii) of this section for applicable
reliance rules. See paragraph (b)(4) of
this section for a description of payments
for which aclaim of foreign statusisrele-
vant for purposes of claiming a reduced
rate of withholding for purposes of sec-
tion 1441, 1442, or 1443. See paragraph
(b)(5) of this section for alist of payments
for which aclaim of foreign statusisrele-
vant for other purposes, such as claiming
an exemption from information reporting
under chapter 61 of the Code.

(if) Payments that a withholding agent
may treat as made to a foreign person that
isa beneficial owner—(A) General rule.
The withholding agent may treat a pay-
ment as made to aforeign person that isa
beneficial owner if it complies with the
requirements described in paragraph
(e)(1)(ii)(B) of this section and, then, only
to the extent—

(1) That the withholding agent can re-
liably associate the payment with a bene-
ficial owner withholding certificate de-
scribed in paragraph (e)(2) of this section
furnished by the person whose nameison
the certificate or attached to a valid for-
eign intermediary, flow-through entity, or
U.S. branch withholding certificate de-
scribed in paragraph (€)(3)(v) of this sec-
tion;

(2) That the payment is made outside
the United States (within the meaning of
81.6049-5(€)) with respect to an offshore
account (within the meaning of
§1.6049-5(c)(1)) and the withholding
agent can reliably associate the payment
with documentary evidence described in
§81.1441-6(c)(3) or (4), or 1.6049-5(c)-
(2) relating to the beneficial owner;

(3) That the withholding agent can re-
liably associate the payment with the cat-
egory of assets described in paragraph
(e)(5)(v)(B)(1) of this section that the
qualified intermediary has represented, in
accordance with paragraphs (e)(3)(ii)(E)
and (5)(v) of this section as being alloca-
ble to foreign persons for whom the quali-
fied intermediary is holding valid docu-
mentation;

(4) That the withholding agent can re-
liably associate the payment with a

withholding certificate described in
81.1441-5(c)(3)(iii) from a foreign part-
nership claiming that the payment is ef-
fectively connected income;

(5) That the withholding agent identi-
fies the payee as a U.S. branch described
in paragraph (b)(2)(iv) of this section, the
payment to which it treats as effectively
connected income in accordance with
8§1.1441-4(a)(2)(ii) or (3);

(6) That the withholding agent identi-
fies the payee as an international organi-
zation (or any wholly-owned agency or
instrumentality thereof) as defined in sec-
tion 7701(a)(18) that has been designated
as such by executive order (pursuant to 22
U.S.C. 288 through 288(f)); or

(7) That the withholding agent paysin-
terest from bankers’ acceptances and
identifies the payee as a foreign central
bank of issue (as defined in §1.861-2(b)-
(4)).

(B) Additional requirements. In order
for a payment described in paragraph
(©)(D)(ii)(A) of this section to be treated
as made to aforeign beneficial owner, the
withholding agent must hold the docu-
mentation (if required) prior to the pay-
ment, comply with the electronic confir-
mation procedures described in paragraph
(e)(4)(v) of this section (if required), and
must not have been notified by the IRS
that any of the information on the with-
holding certificate or other documentation
isincorrect or unreliable. If the withhold-
ing agent has been so notified, it may rely
on the withholding certificate or other
documentation only to the extent pro-
vided under procedures prescribed by the
IRS (see §601.601(d)(2) of this chapter).
See paragraph (b)(2)(vii) of this section
for rules regarding reliable association of
a payment with awithholding certificate
or other appropriate documentation.

(2) Beneficial owner withholding cer -
tificate—(i) In general. A beneficial
owner withholding certificate is a state-
ment by which the beneficial owner of the
payment representsthat it is aforeign per-
son and, if applicable, claims a reduced
rate of withholding under section 1441. A
separate withholding certificate must be
submitted to each withholding agent. If
the beneficial owner receives more than
one type of payment from a single with-
holding agent, the beneficid owner may
have to submit more than one withholding
certificate to the single withholding agent



for the different types of payments as may
be required by the applicable forms and
instructions, or as the withholding agent
may require (such as to facilitate the with-
holding agent’s compliance with its oblig-
ations to determine withholding under
this section or the reporting of the
amounts under 81.1461-1(b) and (c)).
For example, if abeneficial owner claims
that some but not all of the incomeit re-
ceives is effectively connected with the
conduct of a trade or business in the
United States, it may be required to sub-
mit two separate withholding certificates,
one for income that is not effectively con-
nected and one for income that is so con-
nected. See §1.1441-6(b)(4)(ii) for spe-
cial rules for determining who must
furnish a beneficial owner withholding
certificate when a benefit is claimed
under an income tax treaty. See para-
graph (e)(4)(ix) of this section for reliance
rulesin the case of certificates held by an-
other person or at a different branch loca
tion of the same person.

(if) Reguirements for validity of certifi -
cate. A beneficial owner withholding cer-
tificateis valid only if it is provided on a
Form W-8, or a Form 8233 in the case of
personal services income described in
§1.1441-4(b) or certain scholarship or
grant amounts described in §1.1441-4(c)
(or a substitute form described in para-
graph (e)(4)(vi) of this section, or such
other form as the IRS may prescribe). A
Form W-8isvalid only if its validity pe-
riod has not expired, it is signed under
penalties of perjury by the beneficial
owner, and it contains all of the informa-
tion required on the form. The required
information is the beneficial owner’s
name, permanent residence address, and
TIN (if required), the country under the
laws of which the beneficial owner is cre-
ated, incorporated, or governed (if a per-
son other than an individual), the classifi-
cation of the entity, and such other
information as may be required by the
regulations under section 1441 or by the
form or accompanying instructions in ad-
dition to, or in lieu of, the information de-
scribed in this paragraph (e€)(2)(ii). A per-
son’'s permanent residence address is an
address in the country where the person
clamsto be aresident for purposes of that
country’ sincometax. Inthe case of acer-
tificate furnished in order to claim a re-
duced rate of withholding under an in-

come tax treaty, the residence must be de-
termined in the manner prescribed under
the applicable treaty. See §1.1441-6(h)-
(4)(i). The address of afinancial institu-
tion with which the beneficial owner
maintains an account, a post office box, or
an address used solely for mailing pur-
poses is not a residence address for this
purpose. If the beneficial owner isanin-
dividual who does not have a tax resi-
dence in any country, the permanent resi-
dence address is the place at which the
beneficial owner normally resides. If the
beneficial owner is not an individual and
does not have atax residence in any coun-
try, then the permanent residence address
isthe place at which the person maintains
its principal office. See paragraph
(e)(4)(vii) of this section for circum-
stances in which a TIN is required on a
beneficial owner withholding certificate.
See paragraph (f)(2)(i) of this section for
continued validity of certificates during a
transition period.

(3) Intermediary, flow-through, or U.S
branch withholding certificate—(i) In
general. An intermediary withholding
certificate is a Form W-8 by which a
payee represents that it is aforeign person
and that it is an intermediary with respect
to a payment and not the beneficial
owner. A flow-through withholding cer-
tificate is a Form W-8 furnished by a
flow-through entity under §1.1441-5(c)-
(2) or (3) for a partnership or under
81.1441-5(e) for aforeign estate or trust.
See paragraph (c)(6)(ii)(C) of this section
for a definition of a flow-through entity.
A U.S. branch certificate is a Form W-8
by which the payee represents that it isa
U.S. branch described in paragraph
(b)(2)(iv)(A) or (E) of this section and
that the payment is not effectively con-
nected with the conduct of its trade or
business in the United States. An inter-
mediary withholding certificate is used by
an intermediary either to make represen-
tations regarding the status of beneficial
owners of the amount paid or to transmit
appropriate documentation to the with-
holding agent. A flow-through certificate
isused by aflow-through entity to estab-
lish its status as a foreign person or the
status of its partners or beneficiaries, if re-
quired, and, if applicable, to claim a re-
duced rate of withholding. An intermedi-
ary means, with respect to a payment that
it receives, a person that, for that pay-

ment, acts as a custodian, broker, nomi-
nee, or otherwise as an agent for another
person, regardless of whether such other
person is the beneficial owner of the
amount paid, a flow-through entity, or an-
other intermediary. See paragraph
(e)(4)(viii) of this section for applicable
reliance rules.

(ii) Intermediary withholding certifi -
cate froma qualified intermediary. Anin-
termediary withholding certificate from a
person representing to be a qualified in-
termediary (described in paragraph
(e)(5)(ii) of this section) isvalid only if it
is furnished on a Form W-38 (or an accept-
able substitute form or such other form as
the IRS may prescribe), it is signed under
penalties of perjury by an officer of the
qualified intermediary with authority to
sign for the intermediary, its validity has
not expired, and it contains the following
information, statement, and certifications:

(A) The name, permanent residence
address (as described in paragraph
(e)(2)(ii) of this section), and the em-
ployer identification number of the inter-
mediary, and the country under the laws
of which the intermediary is created, in-
corporated, or governed.

(B) A certification that the person
whose name is on the Form W-8 is not
acting for its own account and is acting as
aqualified intermediary within the mean-
ing of paragraph (e)(5)(ii) of this section.

(C) A certification that the intermedi-
ary has obtained the appropriate certifi-
cates (such as Forms W-8 or W-9) or
other appropriate documentation in the
manner required in its withholding agree-
ment with the IRS for those account hold-
ersthat are covered by the certificate and
whose assets are identified as being allo-
cable to the categories described in para-
graph (e)(5)(v)(B)(1) or (2) (in accor-
dance with paragraph (e)(5)(v) of this
section or otherwise).

(D) A certification whether the quali-
fied intermediary is assuming primary
withholding responsibility for the
amounts to which the certificate relates.

(E) A statement attached to the certifi-
cate that provides such information as
may be required by the form and accom-
panying instructions, including sufficient
information for the withholding agent to
determine the amount required to be with-
held from amounts paid to the intermedi-
ary and reported to the IRS. See para-



graph (e)(5)(v) of this section for require-
ment of a statement and rules applicable
thereto.

(F) Any other information or certifica-
tion as may be required by the form or ac-
companying instructionsin addition to, or
in lieu of, the information and certifica
tions described in this paragraph
(€)(3)(i).

(iii) Intermediary withholding certifi -
cate from an intermediary that is not a
qualified intermediary. An intermediary
withholding certificate from a person that
does not represent to be a qualified inter-
mediary within the meaning of paragraph
(e)(5)(ii) of thissection isvalid only if it
is furnished on a Form W-38 (or an accept-
able substitute form, or such other form as
the IRS may prescribe), it is signed under
penalties of perjury by a person autho-
rized to sign for the intermediary, it con-
tains the information, statement, and cer-
tifications described in this paragraph
(e)(3)(iii), its validity has not expired, and
the withholding certificates and other ap-
propriate documentation for all the per-
sons to whom the certificate relates are at-
tached to the certificate. Appropriate
documentation consists of beneficial
owner withholding certificates described
in paragraph (e)(2)(i) of this section, in-
termediary withholding certificates de-
scribed in paragraph (€)(3)(i) of this sec-
tion, flow-through certificates described
in §1.1441-5(c)(2)(iv), (3)(iii), and (e),
documentary evidence described in
§1.1441-6(b)(2)(i) or in §1.6049-5(c)(1)
related to the beneficial owner (or docu-
mentary evidence described in
§1.6049-5(c)(4) for purposes of informa-
tion reporting under chapter 61 of the
Code), and other documentation or cer-
tificate applicable under other provisions
of the Code or regulations that certify or
establish the status of the payee or benefi-
cial owner asa U.S. or aforeign person.
If the intermediary is acting on behalf of
another intermediary that is not a quali-
fied intermediary or on behalf of a part-
nership that is not a withholding foreign
partnership described in 81.1441-5(c)-
(2)(i), then the intermediary must attach
to its own withholding certificate the in-
termediary withholding certificate or the
partnership withholding certificate to
which all the withholding certificates and
other appropriate documentation required
to be attached under this paragraph

(e)(3)(iii) or in 8§1.1441-5(c)(3)(iii) or (e)
are also attached. Nothing in this para-
graph (e)(3)(iii) shall require an interme-
diary to furnish original documentation.
Copies of certificates or documentary evi-
dence may be passed up to the U.S. with-
holding agent, in which case the interme-
diary must retain the original
documentation for the same time period
that the copy is required to be retained by
the withholding agent under paragraph
(e)(4)(iii) of this section and must provide
it to the withholding agent upon request.
For purposes of this paragraph (e)(3)(iii),
a valid intermediary withholding certifi-
cate also includes a statement described in
§1.871-14(c)(2)(v) furnished in order for
interest to qualify as portfolio interest for
purposes of sections 871(h) and 881(c) or
in order for amounts described in
§1.1441-6(b)(2)(ii) to qualify as amounts
paid to aforeign person. The information
and certification required on a Form W-8
described in this paragraph (e)(3)(iii) (or
on an acceptable substitute form or such
other form as the IRS may prescribe) are
asfollows:

(A) The name and permanent resident
address (as described in paragraph
(e)(2)(ii) of this section) of the intermedi-
ary, and the country under the laws of
which the intermediary is created, incor-
porated, or governed.

(B) A certification that the person
whose name is on the Form W-8 is not
acting for its own account and is using the
certificate as aform to transmit withhol d-
ing certificates and other appropriate doc-
umentation for the payment to which the
form relates.

(C) If furnishing an intermediary cer-
tificate to transmit withholding certifi-
cates or other appropriate documentation
for more than one person, a statement at-
tached to the Form W-8 that provides
such information as may be required by
the form and accompanying instructions,
including sufficient information for the
withholding agent to determine the
amount required to be withheld from
amounts paid to the intermediary. See
paragraph (e)(3)(iv) of this section for
rules applicable to such a statement.

(D) A certification either that the at-
tached withholding certificates and other
appropriate documentation represent all
of the persons to whom the intermediary
withholding certificate relates or that the

amounts allocable to persons covered by
the intermediary withholding certificate
and for whom withholding certificates or
other appropriate documentation are lack-
ing or unreliable are separately identified.

(E) Any other information or certifica-
tion as may be required by the form or ac-
companying instructions in addition to, or
in lieu of, the information and certifica
tion described in this paragraph (€)(3)(iii).

(iv) Information to the withholding
agent regarding assets owned by benefi -
cial owners, etc.—(A) General rule. An
intermediary that has not represented that
it is acting as a qualified intermediary
within the meaning of paragraph (e)(5)(ii)
of this section must provide information
sufficient for the withholding agent to de-
termine the proportion of each payment of
reportable amounts (as described in para-
graph (e)(3)(vi) of this section) that isal-
locable to each person to whom the inter-
mediary withholding certificate relates,
including persons for whom the interme-
diary has not attached a withholding cer-
tificate or other appropriate documenta-
tion. The withholding agent may rely on
such information in order to determine the
amount of withholding on the payment
and how to report this payment under
chapter 3 or 61 of the Code and the regu-
lations thereunder. The sum of all the
proportions indicated by the intermediary,
expressed as a percentage, must equal, but
not exceed, one hundred percent of the
payment. The information for persons for
whom a withholding certificate or other
appropriate documentation is lacking or
unreliable may be provided in the aggre-
gate and need not be provided separately
for each such person. The foreign inter-
mediary is not required to disclose the
names of the persons for whom it collects
the payment, unless it has actud knowl-
edge that any such personisaU.S. person
that is not an exempt recipient. In such a
case, the intermediary must state sepa-
rately the information for such U.S. per-
son even though such person has not pro-
vided a Form W-9 to the intermediary in
the manner described in paragraph (d)(2)
of this section. The information may be
furnished in any manner that the parties
choose. For example, if the withholding
agent maintains separate accounts for dif-
ferent types of income or withholding
rates, the intermediary must provide suffi-
cient information so that the withholding



agent may allocate assets appropriately
among the relevant accounts. If the with-
holding agent does not maintain separate
accounts, it may require the intermediary
to attach a statement to the intermediary
withholding certificate under paragraphs
(e)(3)(iii)(C) and (D) of this section pro-
viding the information described in this
paragraph (€)(3)(iv).

(B) Updating theinformation. Thein-
termediary must update the information
furnished to the withholding agent in ac-
cordance with paragraph (e)(3)(iv)(A) of
this section as often as is necessary in
order to enable the withholding agent to
withhold at the appropriate rate on each
payment and to report such income for
purposes of chapter 3 or 61 of the Code
and sections 3402, 3405 and 3406 (and
the regulations under those provisions).
Any update of the information as required
under this paragraph (€)(3)(iv)(B) shall be
treated as an integral part of the interme-
diary withholding certificate with which it
isassociated. See paragraph (e)(4)(ii)(D)
of this section regarding how changesin
the information described in this para-
graph (e)(3)(iv) may affect the validity of
withholding certificates. See paragraph
(b)(3)(v)(C) of this section for conse-
guences if the information is not updated
asrequired.

(C) Examples. Therulesof paragraph
(e)(3)(iii) of this section and of this para-
graph (e)(3)(iv) areillustrated by the fol-
lowing examples:

Example1l. A U.S. withholding agent, W, pays
U.S. source dividends to foreign intermediary X
who, in turn, pays to foreign intermediary Y, who
collects on behalf of foreign beneficia owners, A
and B. A and B have each furnished a beneficia
owner Form W-8toY. Y must furnish to X an inter-
mediary Form W-8 described in paragraph
(e)(3)(iii) of this section, to which it must attach the
original or copies of A'sand B's Forms W-8. X, in
turn, must furnish to W its own intermediary Form
W-8 described in paragraph (€)(3)(iii) of this sec-
tion, to which it must attach the original or copies of
the intermediary Form W-8 received fromY andA’'s
and B’s Forms W-8.

Example 2. A foreign bank, X, acts as an inter-
mediary for five different persons, A, B, C, D, and
E, who each own securities from which they receive
U.S. source dividends. The distributions are paid by
a U.S. financial institution, W, as custodian of the
securitiesfor X. A's,B’s, C's, D’s, and E's respec-
tive claimed ownership interest in the securities is
20- percent each. X has furnished to W an interme-
diary Form W-8 described in paragraph (e)(3)(iii) of
this section, to which it has attached a statement de-
scribed in this paragraph (e)(3)(iv) stating each of
A, B's, and C'sinterest in the securities with respect
to which distributions are made periodically. The
respective ownership interests of D and E are not

stated separately because X has not received avalid
withholding certificate or other appropriate docu-
mentation from D or E. Therefore, on the statement,
D’sand E'sinterest in the securitiesis stated in the
aggregate (i.e., 40-percent attributable to undocu-
mented owners). X has attached a Form W-8 for A
and documentary evidence for B (who each claim a
reduced rate of withholding under an income tax
treaty), and a Form W-9 for C. In determining the
amount to be withheld from the amount paid to X,
W may rely on X’sintermediary Form W-8, the al-
location statement attached to the Form W-8, and
the attached Form W-8, documentary evidence, and
Form W-9 for each of A, B, and C. Based on para-
graphs (b)(1), (b)(2)(v), (b)()(vii), (d)(4)(i), and
(e)(1)(ii)(A)(2) of this section, W may withhold as
follows on the payment to X: no withholding on 20-
percent of the payment on the basis of C's Form
W=9, withholding at the reduced treaty rate on 40-
percent of the payment on the basis of A’s Form
W-8 and B’ s documentary evidence, and 30-percent
on 40- percent of the payment to the undocumented
owners group formed by D and E in accordance with
the presumptions described in paragraph
(b)(3)(v)(B) of this section (i.e., due to the lack of
documentation for D and E). Under paragraph
(e)(3)(iii) of thissection, X is not required to iden-
tify D or E to W. For purposes of making areturn
under §1.1461-1(c), W would prepare asingle Form
1042-S for the group of undocumented owners, D
and E (if the names are undisclosed, the Form
1042-S should be made in the name of X and state
that the return is made for unknown owners (see
§1.1461-1(c)(4)(iv)). Because X has not furnished
required documentation for D and E, X does not
qualify under paragraph (b)(6) of this section for re-
lief from an obligation to make a report on a Form
1042-S (to the extent D and E are presumed to be
foreign persons under paragraph (b)(3)(iii) of this
section) when X makes the payment to D and E
(however, because a full 30-percent amount was
withheld under this section, X does not have to with-
hold an additional amount under the facts of this ex-
ample). In contrast, under paragraph (b)(6) of this
section, X is not required to make areport on Form
1042-S for its payments to A or B. Under
§1.6042-3(b)(1)(vi), X is not required to report C's
share of the payment on Form 1099 (unless X has
actual knowledge that W has not reported the por-
tion of payment allocable to C in accordance with
§1.6042-2).

Example 3. Thefacts are the same asin Example
2, except that D’s name is D Insurance Company
whom X knows is a U.S. person. Because of D’s
name, X may treat D as an exempt recipient on an
eyeball test basis under §81.6042-3(b)(1)(vii) and
1.6049-4(c)(1)(ii)(A)(1). However, even if those
facts are disclosed to W, W must withhold 30-per-
cent of the portion of the payment allocable to D be-
cause W is making a payment to a foreign person
(X). Under paragraph (b)(1) of this section, W may
reduce the rate of withholding only if it can associ-
ate the payment with documentation upon which it
can rely to treat the beneficial owner asa U.S. per-
son or as aforeign person entitled to a reduced rate
of withholding. Because X has not furnished docu-
mentation for D, W does not have the proper docu-
mentation with which it can associate the payment
allocableto D. Thus, insofar as W is concerned, the
portion of the payment alocableto D istreated asa
payment to an undocumented owner that W must
presume to be a foreign person under paragraph
(b)(3)(v)(B) of this section. Accordingly, under this
paragraph (e)(3)(iv), W need not identify the infor-
mation for D separately and can aggregate the por-
tion of the payment allocableto D and E. W’'sre-
porting requirements for the portion of the payment

alocableto D and E are the same as under Example
2. When X makes the payment to D, X does not
benefit from the relief from reporting under
§1.6042-3(b)(1)(vi). However, X is not required to
report the payment to D on Form 1099 under section
6042 because, under 81.6042-3(b)(1)(vii), X can
treat D as an exempt recipient.

(v) Withholding certificate from cer -
tain U.S branches. A U.S. branch certifi-
cate is arepresentation by the U.S. branch
whose name is on the certificate that the
payment it receivesis not effectively con-
nected with the conduct of atrade or busi-
ness in the United States and that it is
using the certificate either to transmit the
appropriate documentation for the per-
sons for whom the branch receives the
payment (i.e., as an intermediary) or as
evidence of its agreement with the with-
holding agent to be treated asa U.S. per-
son with respect to any payment associ-
ated with the certificate. A U.S. branch
withholding certificateisvalid only if itis
furnished on a Form W-38 (or an accept-
able substitute form, or such other form as
the IRS may prescribe), it is signed under
penalties of perjury by a person autho-
rized to sign for the branch, its validity
has not expired, and it contains the infor-
mation, statement, and certifications de-
scribed in this paragraph (€)(3)(v). If the
certificate is furnished to transmit with-
holding certificates and other documenta-
tion, it must contain the information and
certifications described in paragraphs
(e)(3)(v)(A) through (C) of this section
and in paragraphs (e)(3)(iii)(C) and (D) of
this section. If the certificate is furnished
pursuant to an agreement to treat the U.S.
branch as a U.S. person, the information
and certification required on the Form
W-38 (or an acceptable substitute form or
such other form as the IRS may prescribe)
are limited to the following—

(A) The name of the person of which
the branch is a part and the address of the
branch in the United States;

(B) A certification that the payments
associated with the certificate are not ef-
fectively connected with the conduct of
its trade or businessin the United States;
and

(C) Any other information or certifica-
tion as may be required by the form or ac-
companying instructions in addition to, or
in lieu of, the information and certifica-
tion described in this paragraph (€)(3)(v).

(vi) Reportable amounts. For pur-
poses of this section, the term reportable



amount means an amount subject to with-
holding within the meaning of
81.1441-2(a), bank deposit interest (in-
cluding original issue discount) and simi-
lar types of deposit interest described in
section 871(i)(2)(A) or 881(d) that are
from sources within the United States,
and any amount of interest or original
issue discount from sources within the
United States on certain short-term oblig-
ations described in section 871(g)(1)(B)
or 881(a)(3). For purposes of this para
graph (e)(3)(vi), however, reportable
amounts do not include payments with re-
spect to deposits with banks and other fi-
nancial institutions that remain on deposit
for a period of two weeks or less, to
amounts of original issue discount arising
from a sale and repurchase transaction
that is completed within a period of two
weeks or less, or to amounts described in
81.6049-5(b)(7), (10) or (11) (relating to
certain obligations issued in bearer form).
While short-term OID and bank deposit
interest are not subject to withholding
under chapter 3 of the Code, such
amounts may be subject to information
reporting under section 6049 if paid to a
U.S. person who is not an exempt recipi-
ent described in §1.6049-4(c)(1)(ii) and
to backup withholding under section 3406
in the absence of documentation. See
§1.6049-5(d)(3)(iii) for applicable proce-
dures when such amounts are paid to a
foreign intermediary.

(4) Applicable rules. The provisions
in this paragraph (e)(4) describe proce-
dures applicable to withholding certifi-
cates on Form W-8 or Form 8233 (or a
substitute form) or documentary evidence
furnished to establish foreign status.
These provisions do not apply to Forms
W-9 (or their substitutes). For corre-
sponding provisions regrading Form W—9
(or a substitute form), see section 3406
and the regulations under that section.

(i) Who may sign the certificate. A
withholding certificate (or other accept-
able substitute) may be signed by any per-
son authorized to sign a declaration under
penalties of perjury on behalf of the per-
son whose name is on the certificate as
provided in section 6061 and the regula-
tions under that section (relating to who
may sign generally for an individual, es-
tate, or trust, which includes certain
agents who may sign returns and other
documents), section 6062 and the regula-

tions under that section (relating to who
may sign corporate returns), and section
6063 and the regulations under that sec-
tion (relating to who may sign partnership
returns).

(ii) Period of validity—(A) Three-year
period. A withholding certificate de-
scribed in paragraph (e)(2)(i) of this sec-
tion, a certificate described in §1.871-14-
(€)(2)(v) (furnished to qualify interest as
portfolio interest for purposes of sections
871(h) and 881(c) or to qualify amounts
paid on certain securities described in
§1.1441-6(b)(2)(ii) as paid to a foreign
person), or documentary evidence de-
scribed in 81.1441-6(b)(2)(i) or in
§1.6049-5(c)(1) shall remain valid until
the earlier of the last day of the third cal-
endar year following the year in which the
certificate is signed or the documentary
evidence is created or the day that a
change of circumstances occurs that
makes any information on the certificate
or documentary evidence incorrect. For
example, a certificate signed on Septem-
ber 30, 1999, remains valid through De-
cember 31, 2002, unless circumstances
change that make the information on the
form no longer correct.

(B) Indefinite validity period.
Notwithstanding paragraph (e)(4)(ii)(A)
of this section, the following certificates
or parts of certificates shall remain valid
until the status of the person whose name
is on the certificate is changed in a way
relevant to the certificate or circum-
stances change that make the information
on the certificate no longer correct:

(1) A beneficial owner withholding
certificate described in paragraph
(e)(2)(ii) of this section that is furnished
with a TIN if the income for which such
certificate is furnished is required to be
reported under §1.1461-1(c)(2)(i) or the
TIN furnished on the certificate is re-
ported to the IRS under the procedures
described in §1.1461-1(d).

(2) A certificate described in paragraph
(e)(3)(ii) of this section (dealing with a
certificate from a person representing to
be aqualified intermediary).

(3) A certificate described in paragraph
(e)(3)(iii) of this section (dealing with a
certificate from a person representing to
be a non-qualified intermediary), but not
including the withholding certificates or
documentary evidence required to be at-
tached to the certificate.

(4) A certificate described in paragraph
(©)(3)(v) of this section (dealing with a
certificate from a person representing to
be aU.S. branch), but not the withholding
certificates or documentary evidence re-
quired to be attached to the certificate.

(5) A certificate described in
81.1441-5(c)(2)(iv) (dealing with a cer-
tificate from a person representing to be a
withholding foreign partnership).

(6) A certificate described in
81.1441-5(c)(3)(iii) (dealing with a cer-
tificate from a person representing to be a
foreign partnership that is not a withhold-
ing foreign partnership), but not including
the withholding certificates or documen-
tary evidence required to be attached to
the certificate.

(7) A certificate furnished by a person
representing to be an integral part of afor-
eign government (within the meaning of
§1.892-2T(a)(2)) in accordance with
§1.1441-8(b), or by aperson representing
to be a foreign central bank of issue
(within the meaning of §1.861-2(b)(4)) or
the Bank for International Settlementsin
accordance with §1.1441-8(c)(1).

(C) Withholding certificate for effec -
tively connected income. Notwithstand-
ing paragraph (e)(4)(ii)(B)(1) of this sec-
tion, the period of validity of a
withholding certificate furnished to a
withholding agent to claim areduced rate
of withholding for income that is effec-
tively connected with the conduct of a
trade or business within the United States
shall be limited to the three-year period
described in paragraph (e)(4)(ii)(A) of
this section.

(D) Change in circumstances. If a
change in circumstances makes any infor-
mation on a certificate or other documen-
tation incorrect, then the person whose
name is on the certificate or other docu-
mentation must inform the withholding
agent within 30 days of the change and
furnish anew certificate or new documen-
tation. A certificate or documentation be-
comes invalid from the date that the with-
holding agent holding the certificate or
documentation knows or has reason to
know that circumstances affecting the
correctness of the certificate or documen-
tation have changed. However, a with-
holding agent may choose to apply the
provisions of paragraph (b)(3)(iv) of this
section regarding the 90-day grace period
as of that date while awaiting a new cer-



tificate or documentation or while seeking
information regarding changes, or sus-
pected changes, in the person’s circum-
stances. If an intermediary (including a
U.S. branch described in paragraph
(b)(2)(iv)(A) of this section that passes
through certificates to a withholding
agent) or a flow-through entity becomes
aware that a certificate or other appropri-
ate documentation it has furnished to the
person from whom it collects the payment
isno longer valid because of achangein
the circumstances of the person who is-
sued the certificate or furnished the other
appropriate documentation, then the inter-
mediary or flow-through entity must no-
tify the person from whom it collects the
payment of the change of circumstances.
It must also obtain a new withholding cer-
tificate or new appropriate documentation
to replace the existing certificate or docu-
mentation whose validity has expired due
to the change in circumstances. If abene-
ficial owner withholding certificate is
used to claim foreign status only (and not,
also, residence in a particular foreign
country for purposes of an income tax
treaty), a change of addressis achangein
circumstances for purposes of this para
graph (e)(4)(ii)(D) only if it changesto an
address in the United States. Further, a
change of address within the same foreign
country is not a change in circumstances
for purposes of this paragraph
(e)(4)(ii)(D). A change in the circum-
stances affecting the withholding infor-
mation provided to the withholding agent
in accordance with the provisionsin para-
graph (e)(3)(iv) or (5)(v) of this section or
in §1.1441-5(c)(3)(iv) shall terminate the
validity of the withholding certificate
with respect to the information that is no
longer reliable unless the information is
updated. A withholding agent may rely
on a certificate without having to inquire
into possible changes of circumstances
that may affect the validity of the state-
ment, unless it knows or has reason to
know that circumstances have changed.
A withholding agent may require a new
certificate at any time prior to a payment,
even though the withholding agent has no
actual knowledge or reason to know that
any information stated on the certificate
has changed.

(iii) Retention of withholding certifi -
cate. A withholding agent must retain
each withholding certificate and other

documentation for as long as it may be
relevant to the determination of the with-
holding agent’ s tax liability under section
1461 and §1.1461-1.

(iv) Electronic transmisson of infor -
mation. Under procedures issued by the
IRS (see §601.601(d)(2) of this chapter),
awithholding agent may be permitted to
receivein electronic form the information
required to be included on a withholding
certificate.

(v) Electronic confirmation of tax -
payer identifying number on withholding
certificate. The Commissioner may pre-
scribe procedures in arevenue procedure
(see §601.601(d)(2) of this chapter) or
other appropriate guidance to require a
withholding agent to confirm electroni-
cally with the IRS information concerning
any TIN gtated on a withholding certifi-
cate.

(vi) Acceptable substitute form. A
withholding agent may substitute its own
form instead of an official Form W-8 or
8233 (or such other official form as the
IRS may prescribe). Such a substitute for
an official form will be acceptable if it
contains provisions that are substantially
similar to those of the official form, it
contains the same certifications relevant
to the transactions as are contained on the
official form and these certifications are
clearly set forth, and the subgtitute form
includes a signature-under-penalties-of-
perjury statement identical to the one
stated on the official form. The substitute
form is acceptable even if it does not con-
tain all of the provisions contained on the
official form, so long asit contains those
provisionsthat are relevant to the transac-
tion for which it is furnished. For exam-
ple, awithholding agent that pays no in-
come for which treaty benefits are
claimed may develop a substitute form
that is identical to the official form, ex-
cept that it does not include information
regarding claim of benefits under an in-
cometax treaty. A withholding agent who
uses a substitute form must furnish in-
structions relevant to the substitute form
only to the extent and in the manner spec-
ified in the instructions to the official
form. A withholding agent may refuseto
accept a certificate from a payee or bene-
ficial owner (including the official Form
W-8 or 8233) if the certificate is not pro-
vided the acceptable substitute form pro-
vided by the withholding agent. How-

ever, a withholding agent may refuse to
accept a certificate provided by a payee or
beneficial owner only if the withholding
agent furnishes the payee or beneficial
owner with an acceptable substitute form
immediately upon receipt of an unaccept-
able form or within 5 business days of re-
ceipt of an unacceptable form from the
payee or beneficial owner. In that case,
the substitute form is acceptable only if it
contains a notice that the withholding
agent has refused to accept the form sub-
mitted by the payee or beneficial owner
and that the payee or beneficial owner
must submit the acceptable form provided
by the withholding agent in order for the
payee or beneficial owner to be treated as
having furnished the required withholding
certificate.

(vii) Requirement of taxpayer identify -
ing number. A TIN must be stated on a
withholding certificate when required by
this paragraph (€)(4)(vii). A TIN is re-
quired to be stated on a beneficial owner
certificate if the beneficial owner is
claiming the benefit of a reduced rate
under an income tax treaty (other than for
amounts described in 8§1.1441-
6(b)(2)(ii)), an exemption from withhold-
ing because income is effectively con-
nected with a U.S. trade or business, an
exemption under section 871(f) for cer-
tain annuities received under qualified
plans, or an exemption solely based on a
foreign organization’s claim of tax ex-
empt status under section 501(c) or pri-
vate foundation status. Thus, a TIN is not
required from a foreign private founda-
tion that is subject to the 4-percent tax
under section 4948(a) on income if that
income is otherwise exempt under the
Code. Inaddition, aTIN isrequired to be
stated on the withholding certificate from
a person representing to be a qualified in-
termediary described in paragraph
(e)(5)(ii) of this section, on the withhold-
ing certificate from a person representing
to be a withholding foreign partnership
described in 81.1441-5(c)(2)(i)), on the
withholding certificate from a person rep-
resenting to be aforeign trust or foreign
estate, or from afiduciary thereof, and on
the withholding certificate from a person
representing to be aU.S. branch described
in paragraph (e)(3)(v) of this section. A
TIN isan IRS individual taxpayer identi-
fication number, an employer identifica
tion number, or a social security number



as described in section 6109 and
§301.6109-1 of this chapter, or any other
identifier that the Commissioner may des
ignate.

(viii) Reliance rules. A withholding
agent may rely on the information and cer-
tifications stated on withholding certifi-
cates or other documentation without hav-
ing to inquire into the truthfulness of this
information or certification, unless it has
actual knowledge or reason to know that
thesameisuntrue. In the case of amounts
described in §1.1441-6(b)(2)(ii), a with-
holding agent described in
§1.1441-7(b)(2)(ii) has reason to know
that the information or certifications on a
certificate are untrue only to the extent
provided in §1.1441-7(b)(2)(ii). See
§1.1441-6(b)(4)(ii) for reliance on repre-
sentations regarding eligibility for a re-
duced rate under an income tax treaty.
Paragraphs (e)(4)(viii)(A) and (B) of this
section provide examples of such reliance.

(A) Classification. A withholding
agent may rely on the claim of entity clas
sification indicated on the withholding
certificate that it receives from or for the
beneficial owner, unless it has actual
knowledge or reason to know that the
classification claimed is incorrect. A
withholding agent may not rely on a per-
son’s claim of classification other than as
acorporation if the name of the corpora-
tion indicates that the person is a per se
corporation described in §301.7701-2(b)-
(8)(i) of this chapter unless the certificate
contains a statement that the person is a
grandfathered per se corporation de-
scribed in §301.7701-2(b)(8) of this
chapter and that its grandfathered status
has not been terminated. In the absence
of reliable representation or information
regarding the classification of the payee
or beneficial owner, see §1.1441-1(b)-
(3)(ii) for applicable presumptions.

(B) Status of payee asan intermediary
or asa person acting for its own account.
A withholding agent may rely on the type
of certificate furnished as indicative of the
payee's status as an intermediary or as an
owner, unless the withholding agent has
actua knowledge or reason to know other-
wise. For example, a withholding agent
that receives a beneficial owner withhold-
ing certificate from aforeign financial in-
stitution may treat the institution as the
beneficial owner, unlessit hasinformation
in its records that would indicate other-

wise or the certificate contains informa-
tion that is not consistent with beneficial
owner status (e.g., sub-account numbers
or names). If the financial ingtitution also
acts as an intermediary, the withholding
agent may request that the institution fur-
nish two certificates, i.e., a beneficial
owner certificate described in paragraph
(e)(2)(i) of this section for the amounts
that it receives as a beneficial owner, and
an intermediary withholding certificate
described in paragraph (e)(3)(i) of this
section for the amounts that it receives as
an intermediary. In the absence of reliable
representation or information regarding
the status of the payee as an owner or as
an intermediary, see paragraph
(b)(3)(v)(A) for applicable presumptions.

(ix) Certificates to be furnished for
each account unless exception applies.
Unless otherwise provided in this para-
graph (e)(4)(ix), awithholding agent that
isafinancial institution with which acus-
tomer may open an account shall obtain
withholding certificates or other appropri-
ate documentation on an account-by-ac-
count basis.

(A) Coordinated account information
systemin effect. A withholding agent may
rely on the withholding certificate or
other appropriate documentation fur-
nished by a customer for a pre-existing
account under any one or more of the cir-
cumstances described in this paragraph
(©&)A)(IX)(A).

(1) A withholding agent may rely on
documentation furnished by a customer
for another account if all such accounts
are held at the same branch location.

(2) A withholding agent may rely on
documentation furnished by a customer
for an account held at another branch lo-
cation of the same withholding agent or at
a branch location of a person related to
the withholding agent if the withholding
agent and the related person are part of a
universal account system that uses a cus-
tomer identifier that can be used to re-
trieve systematically all other accounts of
the customer. See §31.3406(c)—1(c)(3)(ii)
and (iii)(C) of this chapter for an identical
procedure for purposes of backup with-
holding. For purposes of this paragraph
(e)(4)(ix)(A), a withholding agent is re-
lated to another person if it is related
within the meaning of section 267(b) or
707(b).

(3) A withholding agent may rely on

documentation furnished by a customer
for an account held at another branch lo-
cation of the same withholding agent or at
a branch location of a person related to
the withholding agent if the withholding
agent and the related person are part of an
information system other than a universal
account system and the information sys-
tem is described in this paragraph
(©)@)(ix)(A)(3). The system must allow
the withholding agent to easily access
data regarding the nature of the documen-
tation, the information contained in the
documentation, and its validity status, and
must allow the withholding agent to eas-
ily transmit datainto the system regarding
any facts of which it becomes aware that
may affect the reliability of the documen-
tation. The withholding agent must be
able to establish how and when it has ac-
cessed the data regarding the documenta-
tion and, if applicable, how and when it
has transmitted data regarding any facts
of which it became aware that may affect
the reliability of the documentation. In
addition, the withholding agent or the re-
lated party must be able to establish that
any datait has transmitted to the informa-
tion system has been processed and ap-
propriate due diligence has been exer-
cised regarding the validity of the
documentation.

(B) Family of mutual funds. Aninter-
est in a mutual fund that has a common
investment advisor or common principal
underwriter with other mutual funds
(within the same family of funds) may, in
the discretion of the mutual fund, be rep-
resented by one single withholding cer-
tificate where shares are acquired or
owned in any of the funds. See
§31.3406(h)—3(a)(2) of this chapter for an
identical procedures for purposes of
backup withholding.

(C) Special rulefor brokers. A with-
holding agent may rely on the certifica-
tion of a broker acting as the agent of a
beneficial owner that the broker holds a
valid beneficial owner withholding cer-
tificate described in paragraph (e)(2)(i) of
this section or other documentation for
that beneficial owner. The certification
must contain the date of expiration of the
certificate or documentation and be in
writing or in electronic form. For pur-
poses of this paragraph (€)(4)(ix)(C), the
term broker shall have the same meaning
asin 831.3406(h)-3(d) of this chapter.



(5) Qualified intermediaries—(i)
General rule. A qualified intermediary,
as defined in paragraph (e)(5)(ii) of this
section, may furnish an intermediary
withholding certificate to a withholding
agent. Such a certificate certifies on be-
half of other persons (such as beneficial
owners, intermediaries, flow-through en-
tities described in §1.1441-5, or U.S. pay-
ees) for the purpose of claiming and veri-
fying reduced rates of withholding under
section 1441 or 1442 and for the purpose
of reporting and withholding under other
provisions of the Code, such as the provi-
sions under chapter 61 of the Code and
section 3406 (and the regulations under
those provisions). Furnishing such a cer-
tificateisin lieu of transmitting to awith-
holding agent withholding certificates or
other appropriate documentation for the
persons for whom the qualified intermedi-
ary receives the payment or for its share-
holders (in the case of claims of benefits
under an income tax treaty by a reverse
hybrid entity). Although the qualified in-
termediary isrequired to obtain withhold-
ing certificates or other appropriate docu-
mentation from beneficial owners,
payees, or shareholders pursuant to its
agreement with the IRS, it is not required
to attach such documentation to the inter-
mediary withholding certificate. How-
ever, the qualified intermediary must dis-
close the names of those U.S. persons for
whom the qualified intermediary receives
reportable payments (within the meaning
of paragraph (€)(3)(vi) of this section) and
who are not exempt recipients (as defined
in 81.6049—4(c)(1)(ii) or an applicable
provision under section 6041, 6042, 6045,
or 6050N), irrespective of local secrecy
laws. A person may claim qualified inter-
mediary status before an agreement is ex-
ecuted with the IRS if it has applied for
such status and the IRS authorizes such
status on an interim basis under such pro-
cedures asthe IRS may prescribe.

(ii) Definition of qualified intermedi -
ary. With respect to a payment to afor-
eign person, the term qualified intermedi -
ary means a person that is a party to a
withholding agreement with the IRS and
such person is—

(A) A foreign financia institution or a
foreign clearing organization (as defined
in 81.163-5(c)(2)(i)(D)(8), without re-
gard to the requirement that the organiza-
tion hold obligations for members), other

than a U.S. branch or U.S. office of such
institution or organization,

(B) Aforeign branch or office of aU.S.
financial institution or aforeign branch or
office of a U.S. clearing organization (as
defined in 8§1.163-5(c)(2)(i)(D)(8), with-
out regard to the requirement that the or-
ganization hold obligations for members);

(C) A foreign corporation for purposes
of presenting claims of benefits under an
income tax treaty on behalf of its share-
holders; or

(D) Any other person acceptable to the
IRS.

(iit) Withholding agreement—(A) In
general. The IRS may, upon request,
enter into awithholding agreement with a
foreign person described in paragraph
(e)(5)(ii) of this section pursuant to such
procedures as the IRS may prescribe in
published guidance (see §601.601(d)(2)
of this chapter). Under such withholding
agreement, a qualified intermediary shall
be generally subject to the applicable
withholding and reporting provisions ap-
plicable to withholding agents and payors
under chapters 3 and 61 of the Code, and
section 3406, and the regulations under
those provisions, and other withholding
provisions of the Code, except to the ex-
tent provided under the agreement. A
withholding agreement may apply to the
entity as a whole or to certain specified
branches of the institution. The determi-
nation of the scope of the agreement shall
be made on a branch-by-branch basis.

(B) Terms of the withholding agree -
ment. Generally, the agreement shall
specify the type of certification and docu-
mentation upon which the qualified inter-
mediary may rely to ascertain the nation-
ality and residence of beneficia owners
and U.S. payees who receive payments
collected by the qualified intermediary
and, if necessary, entitlement to the bene-
fits of areduced rate under an income tax
treaty. It shall specify if the qualified in-
termediary may assume primary with-
holding responsibility in accordance with
paragraph (e)(5)(iv) of this section. It
shall specify the extent to which applica-
ble return filing and information reporting
requirements are modified so that, in ap-
propriate cases, the qualified intermediary
may report payments to the IRS on an ag-
gregated basis, without having to disclose
the identity of individual customers.
However, the qualified intermediary may

be required to provide to the IRS the
name and address of those foreign cus-
tomers who benefit from a reduced rate
under an income tax treaty pursuant to the
gualified intermediary arrangement for
purposes of verifying entitlement to such
benefits, particularly under an applicable
Limitation on Benefits provision. Under
the agreement, a qualified intermediary
may agree to act as an acceptance agent to
perform the duties described in
§301.6109-1(d)(3)(iv)(A) of this chapter.
The agreement may specify the manner in
which applicable procedures for adjust-
ments for underwithholding and over-
withholding, including refund procedures
apply in the context of a qualified inter-
mediary arrangement and the extent to
which applicable procedures may be
modified. In particular, a withholding
agreement may allow a qualified interme-
diary to claim refunds of overwithheld
amounts on behalf of its customers. If
relevant, the agreement shall specify the
manner in which the qualified intermedi-
ary may deal with payments to other in-
termediaries. In addition, the agreement
must specify the manner in which the IRS
will verify compliance with the agree-
ment. In appropriate cases, the IRS may
agree to rely on audits performed by an
intermediary’ s approved auditor. In such
a case, the IRS' audit may be limited to
the audit of the auditor’s records (includ-
ing work papers of the auditor and reports
prepared by the auditor indicating the
methodology employed to verify the en-
tity’s compliance with the agreement).
For this purpose, the agreement shall
specify which auditor or class of auditors
isapproved. Generally, an auditor will be
approved if it is subject to regulatory su-
pervision under the laws of the country in
which a significant part of the intermedi-
ary activities under the agreement are ex-
pected to occur, itsinternal procedures re-
quire it to verify that the intermediary
complies with the terms of the withhold-
ing agreement and to report non-compli-
ance findings under the agreement in the
same manner as it is required to report
other findings of non-compliance with ap-
plicable local laws and regulatory require-
ments, and its relevant records (i.e., work
papers and reports) are available to the
IRS. The agreement must include provi-
sions for the assessment and collection of
tax in the event that failure to comply



with the terms of the agreement resultsin
the failure by the withholding agent or the
qualified intermediary to withhold and
deposit the required amount of tax. Fur-
ther, the agreement shall specify the pro-
cedures by which deposits of amounts
withheld are to be deposited, if different
from normally applicable deposit proce-
dures under the Code and applicable regu-
lations. The agreement shall also specify
the assets that the qualified intermediary
has in the United States or alternative
means of collection, if necessary. To de-
termine the terms of any particular with-
holding agreement, the IRS will consider
appropriate factors including whether or
not the foreign person agrees to assume
primary responsibility as a withholding
agent, the type of local knoW-your-cus-
tomer laws and practices to which it is
subject, the extent and nature of supervi-
sory and regulatory control exercised
under the laws of the foreign country over
the foreign person, the volume of invest-
ments in U.S. securities (determined in
dollar amounts and number of account
holders), and financia condition of the
foreign person.

(iv) Assignment of primary withhold -
ing responsibility. A withholding agent
making a payment to a qualified interme-
diary must presume that the withholding
agent has full withholding responsibility
for that payment, except as otherwise
specified in this paragraph (e)(5)(iv). For
this purpose, withholding responsibility
means the obligation to withhold as re-
quired under the provisions of section
1441, 1442, or 1443, and the regulations
under those sections, and the related re-
porting obligations under §1.1461-1(b)-
(2)(i1) and (c)(4)(ii) for payments identi-
fied or treated as made to foreign persons.
Withholding responsibility also means
obligations imposed on payors under
chapter 61 of the Code (and the regula-
tions under those provisions) and, if ap-
plicable, under section 3405 or 3406 (and
the regulations under those sections). A
qualified intermediary that assumes pri-
mary withholding responsibility vis-a-vis
awithholding agent must assume such re-
sponsibility for al payments made to any
one account. Any qualified intermediary
may agree with the withholding agent to
assume primary withholding responsbil-
ity, but only if expressly permitted to do
so under its agreement with the IRS.

Generally, reporting or withholding liabil-
ity arising from a payment to a U.S. per-
son (or treated as or presumed to be made
to aU.S. person) under any provision of
the Code or applicable regulations there-
under may not be assigned to a qualified
intermediary except where the qualified
intermediary is aforeign branch of aU.S.
financial institution or except to the extent
that the qualified intermediary has a
branch in the United States and estab-
lishes to the satisfaction of the IRS that its
U.S. branch can adequately fulfill the
qualified intermediary’s obligations on be-
half of the qudified intermediary regard-
ing information reporting under chapter
61 of the Code and the regulations under
the applicable provisions of that chapter
and, if necessary, backup withholding
under section 3406 and the regulations
under that section (even though the U.S.
branch isnot aqudified intermediary).

(v) Information to withholding agent
regarding applicable withholding rates—
(A) General rule. The qualified interme-
diary must separate the assets that gener-
ate payments of reportable amounts (as
described in paragraph (e)(3)(vi) of this
section) that are associated with its with-
holding certificate furnished to the with-
holding agent into the categories de-
scribed in paragraph (e)(5)(v)(B) of this
section, and provide that information to
the withholding agent so that the with-
holding agent may determine the applica-
ble withholding rate applicable to each
category. The information may be fur-
nished in any manner that the parties
choose. For example, if the withholding
agent maintains separate accounts for
each category of assets described in para-
graph (e)(5)(v)(B) of this section, the in-
termediary must provide information suf-
ficient for the withholding agent to
allocate assets appropriately among the
various accounts. If the withholding
agent does not maintain separate ac-
counts, it may require the intermediary to
attach a statement to the intermediary
withholding certificate under paragraph
(e)(3)(ii)(E) of this section providing the
information described in this paragraph
©)(5)(v).

(B) Categories of assets. A payment
of a reportable amount (as defined in
paragraph (e)(3)(vi) of this section) must
be associated with one of the three cate-
gories of assets set forth in paragraphs

(©)(5)(v)(B)(2) through (3) of this section
and may be associated with only one of
these three categories. Additional or dif-
ferent categories of assets may be speci-
fied, however, under procedures pre-
scribed by the IRS (see §602.602-1(d) of
this chapter) or in the qualified intermedi-
ary agreement. No information is re-
quired regarding assets that do not gener-
ate a reportable amount described in
paragraph (b)(3)(vi) of this section. The
information provided to the withholding
agent, and any update thereof, shall be
considered an integral part of the interme-
diary withholding certificate. The three
categories of assets required to be identi-
fied to the withholding agent are as fol-
lows:

(1) Thefirst category of assets consists
of assets that are associated with non-U.S.
payees to which the intermediary certifi-
cate relates, and the applicable withhold-
ing rate. If different withholding rates
apply, the withholding agent must indi-
cate the applicable rate for each class of
non-U.S. payees to which different with-
holding rates apply and the assets associ-
ated with each class. In the case of a
qualified intermediary that has assumed
primary withholding responsibility, the
intermediary must simply certify the
amount of assets for which it assumes pri-
mary withholding responsibility because
they are assets for which it holds the ap-
propriate documentation and are not de-
scribed in the other two categories.

(2) The second category of assets con-
sists of assets that are associated with all
U.S. payees to which the certificate re-
lates. The qualified intermediary must
furnish a Form W-9 (or an acceptable
subgtitute form) for each U.S. payee de-
scribed in paragraph (d)(2) of this section
or, in the absence of a Form W-9, the
name and address of the U.S. payee or
such information it has available regard-
ing the payee. Theidentity of U.S. pay-
ees described in paragraph (d)(3) of this
section need not be disclosed to the with-
holding agent.

(3) The third category of assets con-
sists of assets that are associated with
payees for whom the qualified intermedi-
ary holds no documentation, or holds doc-
umentation that it knows or has reason to
know is unreliable and for which it has no
actual knowledge that the payees are U.S.
persons. A qualified intermediary that has



assumed primary withholding responsi-
bility need not furnish information re-
garding this category of assets.

(C) Updating the information. Thein-
termediary must update the information
furnished to the withholding agent in ac-
cordance with this paragraph (€)(5)(v) as
often asis necessary in order to enable the
withholding agent to withhold at the ap-
propriate rate on each payment and to re-
port such income for purposes of chapter
3 or 61 of the Code and sections 3402,
3405 and 3406 (and the regulations under
those provisions). See paragraph
(e)(4)(ii)(D) of this section regarding how
changes in the information affect the va-
lidity of a withholding certificate. See
8§1.1441-1(b)(3)(v)(C) for consequences
if the information is not updated as re-
quired.

(f) Effective date—(1) In general.
This section applies to payments made
after December 31, 1998.

(2) Transitionrules—(i) Special rules
for existing documentation. For purposes
of paragraphs (d)(3) and (€)(2)(i) of this
section, a withholding agent that on De-
cember 31, 1998, holds a Form W-8,
8233, 1001, 4224, 1078, or a statement
described in §1.1441-5 in effect prior to
January 1, 1999 (see §1.1441-5 as con-
tained in 26 CFR part 1, revised April 1,
1997) under the regulations in effect prior
to January 1, 1999(see 26 CFR parts 1
and 353, revised April 1, 1997), that isa
valid certificate or statement as deter-
mined under those regulations may treat
the certificate or statement as a valid
withholding certificate until its validity
expires under those regulations or, if ear-
lier, until December 31, 1999. Further,
the validity of awithholding certificate or
statement that is dated prior to January 1,
1998, is valid on January 1, 1998, and
would expire at any time during 1998, is
extended until December 31, 1998 (and is
not extended after December 31, 1998 by
reason of the immediately preceding sen-
tence). The rule in this paragraph
(H)(2)(i), however, does not apply to ex-
tend the validity period of a withholding
certificate that expires in 1998 solely by
reason of changesin the circumstances of
the person whose name is on the certifi-
cate. Notwithstanding the three preced-
ing sentences, a withholding agent may
choose to not take advantage of the transi-
tion rule in this paragraph (f)(2)(i) with

respect to one or more withholding cer-
tificates and, therefore, to require new
withholding certificates conforming to the
reguirements described in this section.

(i) Lack of documentation for past
years. A taxpayer may elect to apply the
provisions of paragraphs (b)(7)(i)(B), (ii),
and (iii) of this section, dealing with lia-
bility for failure to obtain documentation
timely, to all of its open tax years, includ-
ing tax years that are currently under ex-
amination by the IRS. The election is
made by simply taking action under those
provisions in the same manner as the tax-
payer would take action for payments
made after December 31, 1998.

§1.1441-2 Amounts subject to with -
holding.

(@ In general. For purposes of the
regulations under chapter 3 of the Internal
Revenue Code (Code), the term amounts
subject to withholding means amounts
from sources within the United States that
constitute either fixed or determinable an-
nual or periodical income described in
paragraph (b) of this section or other
amounts subject to withholding described
in paragraph (c) of this section. For pur-
poses of this paragraph (&), an amount
shall not be treated as not being from
sources within the United States merely
because the source of the amount cannot
be determined at the time of payment.
See 81.1441-3(d)(1) for determining the
amount to be withheld from a payment in
the absence of information at the time of
payment regarding the source of the
amount. Amounts subject to withholding
include amounts that are not fixed or de-
terminable annual or periodical income
and upon which withholding is specifi-
cally required under a provision of this
section or another section of the regula
tions under chapter 3 of the Code (such as
corporate distributions that do not consti-
tute dividend income upon which with-
holding is required under §1.1441-3(c)-
(1)). Amounts subject to withholding do
not include amounts described in
§1.1441-1(b)(4)(i) to the extent they in-
volve interest on obligations in bearer
form or on foreign-targeted registered
obligations (but, in the case of aforeign-
targeted registered obligation, only to the
extent of those amounts paid to a regis-
tered owner that is afinancial institution
within the meaning of section
871(h)(5)(B)), amounts described in

81.1441-1(b)(4)(ii) (dealing with bank
deposit interest and similar types of inter-
est (including original issue discount) de-
scribed in section 871(i)(2)(A) or 881(d)),
amounts described in 81.1441-1(b)(4)(iv)
(dealing with interest or original issue dis-
count on certain short-term obligations
described in section 871(g)(1)(B) or
881(a)(3)), and amounts described in
81.1441-1(b)(4)(xx) (dealing with in-
come from certain gambling winnings ex-
empt from tax under section 871(j)).

(b) Fixed or determinable annual or
periodical income—(1) In general—(i)
Definition. For purposes of chapter 3 of
the Code and the regulations thereunder,
fixed or determinable annual or periodical
incomeisall income included in grossin-
come under section 61 (including original
issue discount), except for the items spec-
ified in paragraph (b)(2) of this section.
Therefore, items of U.S. source income
that are excluded from gross income
under any provision of law without regard
to the identity of the holder, such asinter-
est excluded from gross income under
section 103(a), are not fixed or deter-
minable annual or periodical income. See
§1.306-3(h) for treating income from the
disposition of section 306 stock as fixed
or determinable annual or periodical in-
come.

(if) Manner of payment. The term fixed
or determinable annual or periodical is
merely descriptive of the character of a
class of income. If an item of income
falls within the class of income contem-
plated in the statute and described in para-
graph (a) of this section, it isimmaterial
whether payment of that itemismadein a
series of payments or in a single lump
sum. Further, the income need not be
paid annually if it is paid periodically;
that isto say, from time to time, whether
or not at regular intervals. The fact that a
payment is not made annually or periodi-
cally does not, however, prevent it from
being fixed or determinable annual or pe-
riodical income (e.g., a lump sum pay-
ment). In addition, the fact that the length
of time during which the payments are to
be made may be increased or diminished
in accordance with someone’ swill or with
the happening of an event does not dis-
qualify the payment as determinable or
periodical. For this purpose, the share of
the fixed or determinable annual or peri-
odical income of an estate or trust from



sources within the United States which is
required to be distributed currently, or
which has been paid or credited during
the taxable year, to a nonresident alien
beneficiary of such estate or trust consti-
tutes fixed or determinable annual or peri-
odical income.

(iii) Determinability of amount. An
item of income is fixed when it is to be
paid in amounts definitely pre-deter-
mined. An item of income is deter-
minable if the amount to be paid is not
known but there is a basis of calculation
by which the amount may be ascertained
at alater time. For example, interest is
determinable even if it is contingent in
that its amount cannot be determined at
the time of payment of an amount with re-
spect to aloan because the calculation of
the interest portion of the payment is con-
tingent upon factors that are not fixed at
the time of the payment. For purposes of
this section, an amount of income does
not have to be determined at the time that
the payment is made in order to be deter-
minable. Anamount of income described
in paragraph (a) of this section which the
withholding agent knows is part of a pay-
ment it makes but which it cannot calcu-
late exactly at the time of payment, is
nevertheless determinable if the determi-
nation of the exact amount depends upon
events expected to occur at afuture date.
In contrast, a payment which may be in-
come in the future based upon events that
are not anticipated at the time the pay-
ment ismade is not determinable. For ex-
ample, loan proceeds may become in-
come to the borrower when and to the
extent the loan is canceled without repay-
ment. While the cancellation of the debt
isincome to the borrower when it occurs,
it is not determinable at the time the loan
proceeds are disbursed to the borrower if
the lack of repayment leading to the can-
cellation of part or all of the debt was not
anticipated at the time of disbursement.
The fact that the source of an item of in-
come cannot be determined at the time
that the payment is made does not render
a payment not determinable. See
§1.1441-3(d)(1) for determining the
amount to be withheld from a payment in
the absence of information at the time of
payment regarding the source of the
amount.

(2) Exceptions. For purposes of chap-
ter 3 of the Code and the regulations

thereunder, the items of income described
in this paragraph (b)(2) are not fixed or
determinable annual or periodical in-
come—

(i) Gainsderived from the sale of prop-
erty (including market discount and op-
tion premiums), except for gains de-
scribed in paragraph (b)(3) or (c) of this
section;

(if) Insurance premiums within the
meaning of section 4372 paid to aforeign
insurer or reinsurer; and

(iii) Any other income that the Internal
Revenue Service (IRS) may determine, in
published guidance (see §601.601(d)(2)
of this chapter), is not fixed or deter-
minable annual or periodical income.

(3) Original issue discount—(i) Gen -
eral rule. An amount representing origi-
nal issue discount is fixed or determinable
annual or periodical income that is subject
to withholding to the extent provided in
this paragraph (b)(3) if not otherwise ex-
cluded under paragraph (a) of this section.
Under sections 871(a)(1)(C) and
881(a)(3), an amount of original issue dis-
count is subject to tax to aforeign benefi-
cial owner of an obligation carrying origi-
nal issue discount upon ataxable sale or
exchange of the obligation or when a pay-
ment is made on such obligation. The
amount taxable is the amount of original
issue discount that accrued while the for-
eign person held the obligation up to the
time that the obligation is sold or ex-
changed or that a payment is made on the
obligation, reduced by any amount of
original issue discount that was taken into
account prior to that time (due to a pay-
ment made on the obligation). In the case
of ataxable event due to a payment made
on the obligation, the tax due on the
amount of taxable original issue discount
may not exceed the payment less the tax
imposed thereon. A person who is awith-
holding agent with respect to a payment
that, under section 871(a)(1)(C) or
881(a)(3), is taxable to a foreign person
holding or disposing of an original issue
discount obligation must withhold to the
extent provided in this paragraph (b)(3).

(if) Amounts actually known to the
withholding agent. A withholding agent
must withhold on the taxable amount of
original issue discount to the extent that it
has actual knowledge of the proportion of
the payment that is taxable to the benefi-
cial owner under section 871(a)(1)(C) or

881(a)(3)(A). A withholding agent has
actual knowledge if it knows how long
the beneficial owner has held the obliga
tion, the terms of the obligation, and the
extent to which the beneficial owner pur-
chased the obligation at a premium. A
withholding agent is treated as having
knowledge if the information is reason-
ably available. The information is not
considered reasonably available if the
withholding agent does not have a direct
customer relationship with the foreign
beneficial owner or such other person
who has actual knowledge of the factsrel-
evant to the determination of the amount
taxable to the foreign beneficia owner,
and has no access to such information in
the ordinary course of its business due to
the manner in which the obligation is held
(e.g., in street name or through intermedi -
aries). In the case of awithholding agent
maintaining a direct account relationship
with the beneficial owner, knowledge re-
garding the beneficial owner’s holding
period and acquisition premium is consid-
ered to be reasonably available to the
withholding agent. A withholding agent
may rely on the most recently published
“List of Original Issue Discount Instru-
ments’ (IRS Publication 1212 (available
from the IRS Forms Distribution Centers)
or similar list) published by the IRS in
order to determine the amount of taxable
OID in any particular transaction.

(iti) Amounts for which certain docu -
mentation is not furnished. Notwith-
standing lack of knowledge (within the
meaning of paragraph (b)(3)(ii) of this
section), withholding is required on the
entire amount of stated interest, if any,
and original issue discount on the obliga-
tion as determined as of the date of
original issue if the withholding agent,
pursuant to the provisions in
81.1441-1(b)(3), treats the payment as
made to a foreign payee because it cannot
reliably associate the payment with docu-
mentation and the amount would qualify
as portfolio interest if the withholding
agent held documentation described in
§1.871-14(c)(2). A withholding agent
may rely on the most recently published
“List of Original Issue Discount Instru-
ments’ (IRS Publication 1212 (available
from the IRS Forms Distribution Centers)
or similar list) published by the IRS in
order to determine the amount of taxable
OID in any particular transaction. See



§1.1441-1(b)(8) for adjustments to any
amount that has been overwithheld.

(iv) Exceptions to withholding. The
obligation to withhold under this para-
graph (b)(3) shall apply only to obliga-
tions issued after December 31, 1998, and
payable more than 183 days from the date
of original issue. Any exemption from
withholding pursuant to this paragraph
(b)(3) applies without a requirement that
documentation be furnished to the with-
holding agent. How ev er, documentation
may have to be furnished for purposes of
the information reporting provisions
under section 6049 and backup with-
holding under section 3406. See
§1.6049-5(b)(7) through (15).

(4) Securitieslending transactions and
equivalent transactions. See §81.871-7-
(b)(2) and 1.881-2(b)(2) regarding the
character of substitute payments as fixed
and determinable annual or periodical in-
come. Such amounts constitute income
subject to withholding to the extent they
are from sources within the United States,
as determined under section
881.861-2(a)(7) and 1.861-3(a)(6). See
§81.6042-3(8)(2) and 1.6049-5(a)(5) for
reporting requirements applicable to sub-
stitute dividend and interest payments, re-
spectively.

(c) Other income subject to withhold -
ing. Withholding is also required on the
following items of income—

(1) Gainsdescribed in sections 631(b)
or (c), relating to treatment of gain on dis
posal of timber, coal, or domestic iron ore
with aretained economic interest; and

(2) Gains subject to the 30-percent tax
under section 871(a)(1)(D) or 881(a)(4),
relating to contingent payments received
from the sale or exchange of patents,
copyrights, and similar intangible prop-
erty.

(d) Exceptions to withholding where
no money or property is paid or lack of
knowledge—(1) General rule. A with-
holding agent who is not related to the re-
cipient or beneficial owner has an obliga-
tion to withhold under section 1441 only
to the extent that, at any time between the
date that the obligation to withhold would
arise (but for the provisions of this para-
graph (d)) and the due date for the filing
of return on Form 1042 (including exten-
sions) for the year in which the payment
occurs, it has control over, or custody of
money or property owned by the recipient

or beneficial owner from which to with-
hold an amount and has knowledge of the
facts that give rise to the payment. The
exemption from the obligation to with-
hold under this paragraph (d) shall not
apply, however, to distributions with re-
spect to stock or if the lack of control or
custody of money or property from which
to withhold is part of a pre-arranged plan
known to the withholding agent to avoid
withholding under section 1441, 1442, or
1443. For purposes of this paragraph (d),
awithholding agent is related to the recip-
ient or beneficial owner if it is related
within the meaning of section 482. Any
exemption from withholding pursuant to
this paragraph (d) applies without a re-
quirement that documentation be fur-
nished to the withholding agent. How-
ever, documentation may have to be
furnished for purposes of the information
reporting provisions under chapter 61 of
the Code and backup withholding under
section 3406. The exemption from with-
holding under this paragraph (d) isnot a
determination that the amounts are not
fixed or determinable annual or periodical
income, nor does it constitute an exemp-
tion from reporting the amount under
§1.1461-1(b) and (c).

(2) Cancellation of debt. A lender of
funds who forgives any portion of the
loan is deemed to have made a payment
of income to the borrower under
§1.61-12 at the time the event of forgive-
ness occurs. However, based on the rules
of paragraph (d)(1) of this section, the
lender shall have no abligation to with-
hold on such amount to the extent that it
does not have custody or control over
money or property of the borrower at any
time between the time that the loan is for-
given and the due date (including exten-
sions) of the Form 1042 for the year in
which the payment is deemed to occur. A
payment received by the lender from the
borrower in partia settlement of the debt
obligation does not, for this purpose, con-
stitute an amount of money or property
belonging to the borrower from which the
withholding tax liability can be satisfied.

(3) Satisfaction of liability following
underwithholding by withholding agent.
A withholding agent who, after failing to
withhold the proper amount from a pay-
ment, satisfies the underwithheld amount
out of its own funds may cause the benefi-
cial owner to realize income to the extent

of such satisfaction or may be considered
to have advanced funds to the beneficial
owner. Such determination depends upon
the contractual arrangements governing
the satisfaction of such tax liability (e.g.,
arrangements in which the withholding
agent agrees to pay the amount due under
section 1441 for the beneficial owner) or
applicable laws governing the transaction.
If the satisfaction of the tax liability is
considered to constitute an advance of
funds by the withholding agent to the ben-
eficial owner and the withholding agent
fails to collect the amount from the bene-
ficial owner, a cancellation of indebted-
ness may result, giving rise to income to
the beneficial owner under §1.61-12.
While such income is annual or periodical
fixed or determinable, the withholding
agent shall have no liability to withhold
on such income to the extent the condi-
tions set forth in paragraphs (d)(1) and (2)
of this section are satisfied with respect to
this income. Contrast the rules of this
paragraph (d)(3) with the rules in
§1.1441-3(f)(1) dealing with a situation
in which the satisfaction of the beneficial
owner’stax liability itself constitutes ad-
ditional income to the beneficia owner.
See, also, §1.1441-3(c)(2)(ii)(B) for a
special rule regarding underwithholding
on corporate distributions due to underes-
timating an amount of earnings and prof-
its.

(e) Payment—(1) General rule. A
payment is considered made to a person if
that person realizes income whether or
not such income results from an actual
transfer of cash or other property. For ex-
ample, realization of income from cancel -
lation of debt results in a deemed pay-
ment. A payment is considered made
when the amount would be includible in
the income of the beneficial owner under
the U.S. tax principles governing the cash
basis method of accounting. A payment is
considered made whether it is made di-
rectly to the beneficial owner or to an-
other person for the benefit of the benefi-
cial owner (e.g., to the agent of the
beneficial owner). Thus, a payment of in-
come is considered made to a beneficia
owner if it is paid in complete or partial
satisfaction of the beneficial owner’s debt
to acreditor. Intheevent of aconflict be-
tween the rules of this paragraph (€)(1)
governing whether a payment has oc-
curred and its timing and the rules of



8§31.3406(a)—4 of this chapter, therulesin
§31.3406(a)—4 of this chapter shall apply
to the extent that the application of sec-
tion 3406 is relevant to the transaction at
issue.

(2) Income allocated under section
482. A payment is considered made to the
extent income subject to withholding is
allocated under section 482. Further, in-
come arising as aresult of a secondary ad-
justment made in conjunction with areal-
location of income under section 482
from a foreign person to a related U.S.
person is considered paid to aforeign per-
son unless the taxpayer to whom the in-
come is reallocated has entered into a
repatriation agreement with the IRS and
the agreement eliminates the liability for
withholding under this section. For pur-
poses of determining the liability for
withholding, the payment of income is
deemed to have occurred on the last day
of the taxable year in which the transac-
tions that give rise to the allocation of in-
come and the secondary adjustments, if
any, took place.

(3) Blocked income. Income is not
considered paid if it is blocked under ex-
ecutive authority, such as the President’s
exercise of emergency power under the
Trading with the Enemy Act ( 50 U.S.C.
App. 5), or the International Emergency
Economic Powers Act (50 U.S.C. 1701 et
seq).. However, on the date that the
blocking restrictions are removed, thein-
come that was blocked is considered con-
structively received by the beneficial
owner (and therefore paid for purposes of
this section) and subject to withholding
under §1.1441-1. Any exemption from
withholding pursuant to this paragraph
(e)(3) applies without a requirement that
documentation be furnished to the with-
holding agent. However, documentation
may have to be furnished for purposes of
the information reporting provisions
under chapter 61 of the Code and backup
withholding under section 3406. The ex-
emption from withholding granted by this
paragraph (e)(3) is not a determination
that the amounts are not fixed or deter-
minable annual or periodical income.

(4) Special rules for dividends. For
purposes of sections 1441 and 6042, in
the case of stock for which the record date
is earlier than the payment date, dividends
are considered paid on the payment date.
In the case of a corporate reorganization,

if a beneficial owner is required to ex-
change stock held in aformer corporation
for stock in a new corporation before div-
idends that are to be paid with respect to
the stock in the new corporation will be
paid on such stock, the dividend is con-
sidered paid on the date that the payee or
beneficial owner actually exchanges the
stock and receives the dividend. See
§31.3406(a)—4(a)(2) of this chapter.

(5) Certain interest accrued by a for -
eign corporation. For purposes of sec-
tions 1441 and 6049, aforeign corporation
shall be treated as having made a payment
of interest as of the last day of the taxable
year if it has made an election under
§1.884-4(c)(1) to treat accrued interest as
if it were paid in that taxable year.

(6) Payments other than in U.S dol -
lars. For purposes of section 1441, a pay-
ment includes amounts paid in a medium
other than U.S. dollars. See §1.1441-3(e)
for rules regarding the amount subject to
withholding in the case of such payments.

(f) Effective date. This section applies
to payments made after December 31,
1998.

Par. 8. Section 1.1441-3 is amended
by:
1. Revising the section heading, and
paragraphs (a) through (f) and (h).

2. Removing paragraphs (g) and (i).

3. Redesignating paragraph (j) as para-
graph (9).

4. Removing the language “(j)” and
adding “(g)” inits place in the fourth sen-
tence of newly designated paragraph
(9)(1) and in the first sentence of newly
designated paragraph (g)(2).

5. Removing the language
“81.1441-7(d)” in the last sentence of
newly designated paragraph (g)(1) and
adding “§1.1441-7(f)" in its place.

6. Removing the authority citation at
the end of the section

Therevisionsread as follows:

81.1441-3 Determination of amounts to
be withheld.

(8 Withholding on gross amount. Ex-
cept as otherwise provided in regulations
under section 1441, the amount subject to
withholding under 81.1441-1 isthe gross
amount of income subject to withholding
that is paid to aforeign person. The gross
amount of income subject to withholding
may not be reduced by any deductions,

except to the extent that one or more per-
sonal exemptions are allowed as provided
under §1.1441-4(b)(6).

(b) Withholding on payments on cer -
tain obligations—(1) Withholding at time
of payment of interest. When making a
payment on an interest-bearing obliga-
tion, a withholding agent must withhold
under §1.1441-1 upon the gross amount
of stated interest payable on the interest
payment date, regardless of whether the
payment constitutes a return of capital or
the payment of income within the mean-
ing of section 61. To the extent an
amount was withheld on an amount of
capital rather than interest, see the rules
for adjustments, refunds, or credits under
§1.1441-1(b)(8).

(2) No withholding between interest
payment dates—(i) In general. A with-
holding agent is not required to withhold
under 81.1441-1 upon interest accrued on
the date of a sae of debt obligations when
that sale occurs between two interest pay-
ment dates (even though the amount is
treated as interest under §1.61—7(c) or (d)
and is subject to tax under section 871 or
881). See 8§1.6045-1(c) for reporting re-
quirements by brokers with respect to sale
proceeds. See §1.61-7(c) regarding the
character of payments received by the ac-
quirer of an obligation subsequent to such
acquigtion (that is, as areturn of capital or
interest accrued after the acquisition).
Any exemption from withholding pur-
suant to this paragraph (b)(2)(i) applies
without a requirement that documentation
be furnished to the withholding agent.
However, documentation may have to be
furnished for purposes of the information
reporting provisons under section 6045 or
6049 and backup withholding under sec-
tion 3406. The exemption from withhold-
ing granted by this paragraph (b)(2) is not
a determination that the accrued interest is
not fixed or determinable annua or peri-
odical income under section 871(a) or
881(a) nor does it congtitute an exemption
from reporting under §1.1461-1(b) and (c)
the amount of accrued interest paid.

(ii) Anti-abuserule. The exemptionin
paragraph (b)(2)(i) of this section does
not apply if the sale of securitiesis part of
aplan the principal purpose of which isto
avoid tax by selling and repurchasing se-
curities and the withholding agent has ac-
tual knowledge or reason to know of such
plan.



(c) Corporate distributions—(1) Gen -
eral rule. A corporation making a distrib-
ution with respect to its stock or any inter-
mediary (described in §1.1441-1(e)(3)(i))
making a payment of such a distribution
is required to withhold under section
1441, 1442, or 1443 on the entire amount
of the digtribution, unless it elects to re-
duce the amount of withholding under the
provisions of paragraph (c)(2) of this sec-
tion. The exemption from withholding
provided by this paragraph (c) applies
without any requirement to furnish docu-
mentation to the withholding agent.
However, documentation may have to be
furnished for purposes of the information
reporting provisions under section 6042
or 6045 and backup withholding under
section 3406. The exemption from with-
holding granted by this paragraph (c) does
not constitute a determination that the ex-
empted amounts are not fixed or deter-
minable annual or periodical income
under sections 871(a) or 881(a) nor does
it constitute an exemption from reporting
under 81.1461-1(b) and (c) the amount of
the distribution.

(2) Exception to withholding on distri -
butions—(i) Ingeneral. An election de-
scribed in paragraph (c)(1) of this section
is made by actually reducing the amount
of withholding at the time that the pay-
ment is made. An intermediary that
makes a payment of adistribution is not
required to reduce the withholding based
on the distributing corporation’s estimate
of earnings and profits, even if the distrib-
uting corporation itself elects to reduce
the withholding on payments of distribu-
tions that it itself makes to foreign per-
sons. Conversely, an intermediary may
elect to reduce the amount of withholding
with respect to the payment of a distribu-
tion even if the distributing corporation
does not so elect for the payments of dis-
tributions that it itself makes of distribu-
tions to foreign persons. The amounts
with respect to which a distributing cor-
poration or intermediary may elect to re-
duce the withholding are as follows:

(A) A distributing corporation or inter-
mediary may elect to not withhold on a
distribution to the extent it represents a
nontaxable distribution payable in stock
or stock rights.

(B) A distributing corporation or inter-
mediary may elect to not withhold on a

distribution to the extent it represents a
distribution in part or full payment in ex-
change for stock.

(C) A distributing corporation or inter-
mediary may elect to not withhold on a
distribution (actual or deemed) to the ex-
tent it is not paid out of accumulated earn-
ings and profits or current earnings and
profits, based on a reasonable estimate
determined under paragraph (c)(2)(ii) of
this section.

(D) A regulated investment company
or intermediary may elect to not withhold
on a distribution representing a capital
gain dividend (as defined in section
852(b)(3)(C)) or an exempt interest divi-
dend (as defined in section 852(b)(5)(A))
based on the applicable procedures de-
scribed under paragraph (c)(3) of this sec-
tion.

(E) A U.S. Real Property Holding Cor-
poration (defined in section 897(c)(2)) or
area estate investment trust (defined in
section 856) or intermediary may elect to
not withhold on a distribution to the ex-
tent it is subject to withholding under sec-
tion 1445 and the regulations under that
section. See paragraph (c)(4) of this sec-
tion for applicable procedures.

(i) Reasonable estimate of accumu -
lated and current earnings and profits on
the date of payment—(A) General rule.
A reasonable estimate for purposes of
paragraph (c)(2)(i)(C) of this section is a
determination made by the distributing
corporation at a time reasonably close to
the date of payment of the extent to which
the distribution will constitute a dividend,
as defined in section 316. The determina-
tion is based upon the anticipated amount
of accumulated earnings and profits and
current earnings and profits for the taxable
year in which the distribution is made, the
digtributions made prior to the distribution
for which the estimate is made and all
other relevant facts and circumstances. A
reasonable estimate may be made based
on the procedures described in
§31.3406(b)(2)—4(c)(2) of this chapter.

(B) Proceduresin case of underwith -
holding. A distributing corporation or in-
termediary that is a withholding agent
with respect to a distribution and that de-
termines at the end of the taxable year in
which the distribution is made that it un-
derwithheld under section 1441 on the
distribution shall be liable for the amount

underwithheld as a withholding agent
under section 1461. However, for pur-
poses of this section and §1.1461-1, any
amount underwithheld paid by a distribut-
ing corporation, its paying agent, or an in-
termediary shall not be treated as income
subject to additional withholding even if
that amount is treated as additional in-
come to the sharehol ders unless the addi-
tional amount is income to the share-
holder as a result of a contractual
arrangement between the parties regard-
ing the satisfaction of the shareholder’s
tax liabilities. In addition, no penalties
shall be imposed for failure to withhold
and deposit the tax if—

(1) Thedistributing corporation made
areasonable estimate as provided in para-
graph (¢)(2)(ii)(A) of this section; and

(2) Either—

(i) The corporation or intermediary pays
over the underwithheld amount on or be-
fore the due date for filing a Form 1042
for the calendar year in which the distribu-
tion ismade, pursuant to §1.1461-2(b); or

(ii) The corporation or intermediary is
not a calendar year taxpayer and it filesan
amended return on Form 1042X (or such
other form as the Commissioner may pre-
scribe) for the calendar year in which the
distribution is made and pays the under-
withheld amount and interest within 60
days after the close of the taxable year in
which the distribution is made.

(C) Reliance by intermediary onrea -
sonable estimate. For purposes of deter-
mining whether the payment of a corpo-
rate distribution is a dividend, a
withholding agent that is not the distribut-
ing corporation may, absent actual knowl-
edge or reason to know otherwise, rely on
representations made by the distributing
corporation regarding the reasonabl e esti-
mate of the anticipated accumulated and
current earnings and profits made in ac-
cordance with paragraph (c)(2)(ii)(A) of
this section. Failure by the withholding
agent to withhold the regquired amount
due to afailure by the distributing corpo-
ration to reasonably estimate the portion
of the distribution treated as a dividend or
to properly communicate the information
to the withholding agent shall be imputed
to the distributing corporation. In such a
case, the Internal Revenue Service (IRS)
may collect from the distributing corpora-
tion any underwithheld amount and sub-



ject the distributing corporation to applic-
able interest and penalties as a withhold-
ing agent.

(D) Example. Therules of this para
graph (c)(2) areillustrated by the follow-
ing example:

Example. (i) Facts Corporation X, a publicly
traded corporation with both U.S. and foreign share-
holders and a calendar year taxpayer, has an accu-
mulated deficit in earnings and profits at the close of
2000. In 2001, Corporation X generates $1 million
of current earnings and profits each month and
makes an $18 million distribution, resulting in a $12
million dividend. Corporation X plans to make an
additional $18 million distribution on October 1,
2002. Approximately one month before that date,
Corporation X's management receives an internal
report from its legal and accounting department con-
cerning Corporation X’s estimated current earnings
and profits. The report states that Corporation X
should generate only $5.1 million of current earn-
ings and profits by the close of the third quarter due
to costs relating to substantial organizational and
product changes, but these changes will enable Cor-
poration X to generate $1.3 million of earnings and
profits monthly for the last quarter of the 2002 fiscal
year. Thus, the total amount of current and earnings
and profitsfor 2002 is estimated to be $9 million.

(if) Analysis. Based on the factsin paragraph (i)
of this Example, including the fact that earnings and
profits estimate was made within a reasonable time
before the distribution, Corporation X can rely on
the estimate under paragraph (c)(2)(ii)(A) of this
section. Therefore, Corporation X may treat $9 mil-
lion of the $18 million of the October 1, 2002, distri-
bution to foreign shareholders as a non-dividend dis-
tribution.

(3) Special rulesin the case of distrib -
utions from a regulated investment com -
pany—(i) General rule. If the amount of
any distributions designated as being sub-
ject to section 852(b)(3)(C) or (5)(A) ex-
ceeds the amount that may be designated
under those sections for the taxable year,
then no penalties will be asserted for any
resulting underwithholding if the designa-
tions were based on areasonable estimate
(made pursuant to the same procedures as
are described in paragraph (c)(2)(ii)(A) of
this section) and the adjustments to the
amount withheld are made within the
time period described in paragraph
(c)(2)(ii)(B) of this section. Any adjust-
ment to the amount of tax due and paid to
the IRS by the withholding agent as are-
sult of underwithholding shall not be
treated as a distribution for purposes of
section 562(c) and the regulations there-
under. Any amount of U.S. tax that afor-
eign shareholder is treated as having paid
on the undistributed capital gain of areg-
ulated investment company under section
852(b)(3)(D) may be claimed by the for-
eign shareholder as a credit or refund
under §1.1464-1.

(i) Reliance by intermediary on rea -
sonable estimate. For purposes of deter-
mining whether a payment is a distribu-
tion designated as subject to section
852(b)(3)(C) or (5)(A), a withholding
agent that is not the distributing regulated
investment company may, absent actual
knowledge or reason to know otherwise,
rely on the designations that the distribut-
ing company represents have been made
in accordance with paragraph (c)(3)(i) of
this section. Failure by the withholding
agent to withhold the required amount
due to a failure by the regulated invest-
ment company to reasonably estimate the
required amounts or to properly commu-
nicate the relevant information to the
withholding agent shall be imputed to the
distributing company. In such acase, the
IRS may collect from the distributing
company any underwithheld amount and
subject the company to applicable interest
and penalties as a withholding agent.

(4) Coordination with withholding
under section 1445—(i) In general. A dis-
tribution from a U.S. Real Property Hold-
ing Corporation (USRPHC) (or from a
corporation that was a USRPHC at any
time during the five-year period ending
on the date of distribution) with respect to
stock that isa U.S. real property interest
under section 897(c) or from a Real Estate
Investment Trust (REIT) with respect to
its stock is subject to the withholding pro-
visions under section 1441 (or section
1442 or 1443) and section 1445. A USR-
PHC making a distribution shall be
treated as satisfying its withholding oblig-
ations under both sectionsiif it withholds
in accordance with one of the procedures
described in either paragraph (c)(4)(i)(A)
or (B) of this section. A USRPHC must
apply the same withholding procedure to
all the distributions made during the tax-
able year. However, the USRPHC may
change the applicable withholding proce-
dure from year to year. For rulesregard-
ing distributions by REITS, see paragraph
(©)(@)(i)(C) of this section.

(A) Withholding under section 1441.
The USRPHC may choose to withhold on
adistribution only under section 1441 (or
1442 or 1443) and not under section
1445. In such a case, the USRPHC must
withhold under section 1441 (or 1442 or
1443) on the full amount of the distribu-
tion, whether or not any portion of the
distribution represents areturn of basis or

capital gain. If areduced tax rate under
an income tax treaty applies to the distrib-
ution by the USRPHC, then the applica-
ble rate of withholding on the distribution
shall be no less than 10-percent, unless
the applicable treaty specifies an applica
ble lower rate for distributions fromaUS-
RPHC, in which case the lower rate may
apply.

(B) Withholding under both sections
1441 and 1445. Asan aternative to the
procedure described in paragraph
(c)(4)(i)(A) of this section, a USRPHC
may choose to withhold under both sec-
tions 1441 (or 1442 or 1443) and 1445
under the procedures set forth in this para-
graph (c)(4)(i)(B). The USRPHC must
make a reasonable estimate of the portion
of the distribution that is a dividend under
paragraph (c)(2)(ii)(A) of this section,
and must—

(1) Withhold under section 1441 (or
1442 or 1443) on the portion of the distri-
bution that is estimated to be a dividend
under paragraph (c)(2)(ii)(A) of this sec-
tion; and

(2) Withhold under section 1445(e)(3)
and §1.1445-5(e) on the remainder of the
distribution or on such smaller portion
based on a withholding certificate ob-
tained in accordance with §1.1445-5-
©)(2)(iv).

(C) Coordination with REIT withhold -
ing. Withholding is required under sec-
tion 1441 (or 1442 or 1443) on the portion
of adistribution from aREIT that is not
designated as a capital gain dividend or
return of bass. Withholding is required
under section 1445 on the portion of the
distribution designated by a REIT as a
capital gain dividend. See §1.1445-8.

(if) Intermediary reliance rule. A
withholding agent that is not the distribut-
ing USRPHC must withhold under para-
graph (c)(4)(i) of this section, but may,
absent actual knowledge or reason to
know otherwise, rely on representations
made by the USRPHC regarding the de-
terminations required under paragraph
(c)(4)(i) of this section. Failure by the
withholding agent to withhold the re-
quired amount due to afailure by the dis-
tributing USRPHC to make these deter-
minations in a reasonable manner or to
properly communicate the determinations
to the withholding agent shall be imputed
to the distributing USRPHC. In such a
case, the IRS may collect from the distrib-



uting USRPHC any underwithheld
amount and subject the distributing USR-
PHC to applicable interest and penalties
as awithholding agent.

(d) Withholding on payments that in -
clude an undetermined amount of
income—(1) Ingeneral. Where the with-
holding agent makes a payment and does
not know at the time of payment the
amount that is subject to withholding be-
cause the determination of the source of
the income or the calculation of the
amount of income subject to tax depends
upon facts that are not known at the time
of payment, then the withholding agent
must withhold an amount under
§1.1441-1 based on the entire amount
paid that is necessary to assure that the tax
withheld is not less than 30 percent (or
other applicable percentage) of the
amount that will subsequently be deter-
mined to be from sources within the
United States or to be income subject to
tax. The amount so withheld shall not ex-
ceed 30 percent of the amount paid. In
the alternative, the withholding agent may
make a reasonabl e estimate of the amount
from U.S. sources or of the taxable
amount and set aside a corresponding por-
tion of the amount due under the transac-
tion and hold such portion in escrow until
the amount from U.S. sources or the tax-
able amount can be determined, at which
point withholding becomes due under
§1.1441-1. See §1.1441-1(b)(8) regard-
ing adjustments in the case of overwith-
holding. The provisions of this para-
graph (d)(1) shall not apply to the extent
that other provisions of the regulations
under chapter 3 of the Internal Revenue
Code (Code) specify the amount to be
withheld, if any, when the withholding
agent lacks knowledge at the time of pay-
ment (e.g., lack of reliable knowledge re-
garding the status of the payee or benefi-
cial owner, addressed in §1.1441-1(b)(3),
or lack of knowledge regarding the
amount of original issue discount under
§1.1441-2(b)(3)).

(2) Withholding on certain gains. Ab-
sent actual knowledge or reason to know
otherwise, a withholding agent may rely
on a claim regarding the amount of gain
described in §1.1441-2(c) if the benefi-
cial owner withholding certificate, or
other appropriate withholding certificate,
states the beneficial owner’s basisin the
property giving riseto thegain. Intheab-

sence of a reliable representation on a
withholding certificate, the withholding
agent must withhold an amount under
81.1441-1 that is necessary to assure that
the tax withheld is not less than 30 per-
cent (or other applicable percentage) of
the recognized gain. For this purpose, the
recognized gain is determined without re-
gard to any deduction allowed by the
Code from the gains. The amount so
withheld shall not exceed 30 percent of
the amount payable by reason of the
transaction giving rise to the recognized
gain. See §1.1441-1(b)(8) regarding ad-
justmentsin the case of overwithholding.

(e) Payments other than in U.S.
dollars—(1) Ingeneral. Theamount of a
payment made in a medium other than
U.S. dollarsismeasured by thefair market
value of the property or services provided
in lieu of U.S. dollars. The withholding
agent may liquidate the property prior to
payment in order to withhold the required
amount of tax under section 1441 or ob-
tain payment of the tax from an alternative
source. However, the obligation to with-
hold under section 1441 is not deferred
even if no alternative source can be lo-
cated. Thus, for purposes of withholding
under chapter 3 of the Code, the provi-
sions of 831.3406(h)-2(b)(2)(ii) of this
chapter (relating to backup withholding
from another source) shall not apply. If
the withholding agent satisfies the tax lia-
bility related to such payments, the rules
of paragraph (f) of this section apply.

(2) Payments in foreign currency. If
the amount subject to withholding tax is
paid in acurrency other than the U.S. dol-
lar, the amount of withholding under sec-
tion 1441 shall be determined by applying
the applicable rate of withholding to the
foreign currency amount and converting
the amount withheld into U.S. dollars on
the date of payment at the spot rate (as de-
fined in 8§1.988-1(d)(1)) in effect on that
date. A withholding agent making regular
or frequent paymentsin foreign currency
may use a month-end spot rate or a
monthly average spot rate. A spot rate
convention must be used consistently for
all non-dollar amounts withheld and from
year to year. Such convention cannot be
changed without the consent of the Com-
missioner. The U.S. dollar amount so de-
termined shall be treated by the beneficial
owner as the amount of tax paid onthein-
come for purposes of determining the

final U.S. tax liability and, if applicable,
claiming arefund or credit of tax.

(f) Tax liability of beneficial owner
satisfied by withholding agent—(1) Gen -
eral rule. Inthe event that the satisfaction
of atax liability of abeneficial owner by a
withholding agent constitutes income to
the beneficia owner and such income is
of atype that is subject to withholding,
the amount of the payment deemed made
by the withholding agent for purposes of
this paragraph (f) shall be determined
under the gross-up formula provided in
this paragraph (f)(1). Whether the pay-
ment of the tax by the withholding agent
constitutes a satisfaction of the beneficial
owner’stax liability and whether, as such,
it constitutes additional income to the
beneficial owner, must be determined
under all the facts and circumstances sur-
rounding the transaction, including any
agreements between the parties and ap-
plicable law. The formula described in
this paragraph (f)(1) isasfollows:

Payment = Gross payment without withholding
1-(tax rate)

(20 Example. The following exam-
pleillustrates the provisions of this para-

graph (f):

Example. College X awards a qualified scholar-
ship within the meaning of section 117(b) to foreign
student, FS, who isin the United States on an F visa.
FSisaresident of a country that does not have anin-
come tax treaty with the United States. The scholar-
ship is $20,000 to be applied to tuition, mandatory
fees and books, plus benefits in kind conssting of
room and board and roundtrip air transportation.
College X agreesto pay any U.S. income tax owed
by FS with respect to the scholarship. The fair mar-
ket value of the room and board measured by the
amount College X charges non-scholarship students
is $6,000. The cost of the roundtrip air transporta-
tionis $2,600. Therefore, thetotal fair market value
of the scholarship received by FSis $28,600. How-
ever, the amount taxable is limited to the fair market
value of the benefits in kind ($8,600) because the
portion of the scholarship amount for tuition, fees,
and booksis not included in gross income under sec-
tion 117. The applicable rate of withholding is 14
percent under section 1441(b). Therefore, under the
gross-up formula, College X is deemed to make a
payment of $10,000 ($8,600 divided by (1-.14).
The U.S. tax that must be deducted and withheld
from the payment under section 1441(b) is $1,400
(.14 X $10,000). College X reports scholarship in-
come of $30,000 and $1,400 of U.S. tax withheld on
Forms 1042 and 1042-S.

* * * * *

(h) Effective date. Except as otherwise
provided in paragraph (g) of this section,
this section applies to payments made
after December 31, 1998.



Par. 9. Section 1.1441-4 is amended
by:

1. Revising the section heading, and
paragraph (a).

2. Paragraph (b)(1) is amended by:

a. Revising of paragraphs (b)(1)(i) and
(b)(D)(ii).

b. Removing the period at the end of
paragraph (b)(1)(iii) and adding a semi-
coloninits place.

¢. Removing the language “or” at the
end of paragraph (b)(1)(iv) and adding a
semicolon inits place.

d. Removing the period at the end of
paragraph (b)(1)(v) and adding “ ; or” in
its place.

e. Adding paragraph (b)(1)(vi).

3. Adding four sentences at the end of
paragraph (b)(2)(i).

4. Paragraph (b)(2)(ii) isamended by:

a. Revising paragraph (b)(2)(ii) head-
ing and introductory text, and paragraph
(b)) (A).

b. Redesignating paragraph (b)(2)-
(i1)(H) as paragraph (b)(2)(ii)(J) and
amending newly designated paragraph
(b)(2)(ii)(J) by removing the period and
adding “; and” in its place.

c. Redesignating paragraphs (b)(2)-
(ii)(B), (C), (D), (E), (F) and (G) as para-
graphs (b)(2)(ii)(D), (E), (F), (G), (H) and
(1), respectively.

d. Adding new paragraphs (b)(2)-
(ii)(B), (C), and (K).

e. Removing the period at the end of
newly designated paragraph (b)(2)(ii)(D)
and the comma at the end of newly desig-
nated paragraphs (b)(2)(ii)(E), (F), (G),
and (H) and adding a semicolon in each
place.

f. Removing the language “, and” and
adding a semicolon in its place in newly
designated paragraph (b)(2)(ii)(1).

5. Removing the concluding text im-
mediately  following paragraph
(b)()(iv)(C).

6. Revising paragraph (b)(2)(v).

7. Removing the language “ statement”
and adding the language “withholding
certificate” in each place in paragraph
(b)(2)(0).

8. Removing the language “ Director of
the Foreign Operations District” in para
graphs (b)(2)(i) fourth sentence,
(b)(2)(iii) fourth and fifth sentences, and
(b)(3) first sentence, and adding the lan-
guage “Assistant Commissioner (Interna-
tional)” in each place.

9. Adding paragraph (b)(6).

10. Revising paragraphs (c), (d), (e),
(), and (g) .

11. Removing paragraphs (h) and (i).

12. Removing the OMB parenthetical
and the authority citation at the end of the
section.

The revisions and additions read as fol -
lows:

§1.1441-4 Exemptions from withholding
for certain effectively connected income
and other amounts.

(@) Certain income connected with a
U.S trade or business—(1) In general.
No withholding is required under section
1441 on income otherwise subject to
withholding if the incomeis (or is deemed
to be) effectively connected with the con-
duct of a trade or business within the
United States and is includible in the ben-
eficial owner’s gross income for the tax-
ableyear. For purposes of this paragraph
(a), an amount is not deemed to be in-
cludible in grossincome if the amount is
(or is deemed to be) effectively connected
with the conduct of a trade or business
within the United States and the benefi-
cial owner claims an exemption from tax
under an income tax treaty because the in-
come is not attributable to a permanent
establishment in the United States. To
claim a reduced rate of withholding be-
cause the income is not attributable to a
permanent establishment, see 8§1.1441-6-
(b)(1). This paragraph (a) does not apply
to income of a foreign corporation to
which section 543(a)(7) applies for the
taxable year or to compensation for per-
sonal services performed by an individ-
ual. See paragraph (b) of this section for
compensation for personal services per-
formed by an individual.

(2) Withholding agent’sreliance on a
claim of effectively connected income—
(i) Ingeneral. Absent actual knowledge
or reason to know otherwise, a withhold-
ing agent may rely on a claim of exemp-
tion based upon paragraph (a)(1) of this
section if, prior to the payment to the for-
eign person, the withholding agent can re-
liably associate the payment with a Form
W-=8 upon which it can rely to treat the
payment as made to a foreign beneficial
owner in accordance with §1.1441-1(e)-
(2)(ii). For purposes of this paragraph (a),
awithholding certificate is valid only if,
in addition to other applicable require-

ments, it includes the taxpayer identifying
number of the person whose name is on
the Form W-8 and represents, under
penalties of perjury, that the amounts for
which the certificate is furnished are ef-
fectively connected with the conduct of a
trade or business in the United States. In
the absence of areliable claim that the in-
come is effectively connected with the
conduct of a trade or business in the
United States, the income is presumed not
to be effectively connected, except as oth-
erwise provided in paragraph (a)(2)(ii) or
(3) of this section. See §1.1441-1(e)-
(4)(ii)(C) for the period of validity applic-
able to a certificate provided under this
section and 81.1441-1(e)(4)(ii)(D) for
changes in circumstances arising during
the taxable year indicating that the in-
come to which the certificate relates is
not, or is no longer expected to be, effec-
tively connected with the conduct of a
trade or business within the United States.
A withholding certificate shall be effec-
tive only for the item or items of income
specified therein. The provisions of
81.1441-1(b)(3)(iv) dealing with a 90-
day grace period shall apply for purposes
of this section.

(ii) Special rulesfor U.S. branches of
foreign persons—(A) U.S. branches of
certain foreign banks or foreign insur -
ance companies. A payment to a U.S.
branch described in 81.1441-1(b)-
(2)(iv)(A) is presumed to be effectively
connected with the conduct of atrade or
business in the United States without the
need to furnish a certificate, unless the
U.S. branch provides a U.S. branch with-
holding certificate described in
§1.1441-1(e)(3)(v) that represents other-
wise. If no certificate is furnished but the
income is not, in fact, effectively con-
nected income, then the branch must
withhold whether the payment is col-
lected on behalf of other persons or on be-
half of another branch of the same entity.
See §1.1441-1(b)(2)(iv) and (6) for gen-
eral rules applicable to paymentsto U.S.
branches of foreign persons.

(B) Other U.S. branches. See
§1.1441-1(b)(2)(iv)(E) for similar proce-
duresfor other U.S. branchesto the extent
provided in a determination letter from
the district director or the Assistant Com-
missioner (International).

(3) Income on notional principal con -
tracts—(i) General rule. A withholding



agent that pays amounts attributable to a
notional principal contract described in
81.863-7(a) or 1.988-2(e) shall have no
obligation to withhold on the amounts
paid under the terms of the notional prin-
cipal contract regardless of whether a
withholding certificate is provided. How-
ever, awithholding agent must file returns
under §1.1461-1(b) and (c) reporting the
income that it must treat as paid to afor-
eign person and as effectively connected
with the conduct of atrade or businessin
the United States under the provisions of
this paragraph (a)(3). Except as other-
wise provided in paragraph (a)(3)(ii) of
this section, a withholding agent must so
treat the income unlessit can reliably as-
sociate the payment with a withholding
certificate upon which it can rely to treat
the payment as an amount that is not ef-
fectively connected. Income on a no-
tional principal contract does not include
the amount characterized as interest under
the provisions of §1.446-3(g)(4).

(ii) Exception for certain payments. A
payment to aforeign financial institution
(within the meaning of 81.165-12(c)-
(1)(iv)) shall not be treated as effectively
connected with the conduct of atrade or
business within the United States for pur-
poses of paragraph (a)(3)(i) of this section
even if no withholding certificate is fur-
nished if the payee provides a representa-
tion in a master agreement that governs
the transactions in notional principal con-
tracts between the parties (for example an
International Swaps and Derivatives As-
sociation (ISDA) Agreement, including
the Schedule thereto) or in the confirma-
tion on the particular notional principal
contract transaction that the counterparty
isaU.S. person or anon-U.S. branch of a
foreign person.

(b) ***(1) * % %

(i) Such compensation is subject to
withholding under section 3402 (relating

to withholding on wages) and the regula-
tions under that section;

(if) Such compensation would be sub-
ject to withholding under section 3402 but
for the provisions of section 3401(a) (not
including paragraph (a)(6) of that section)
and the regulations under that section.
This paragraph (b)(2)(ii) does not apply to
payments to a nonresident alien individ-
ual from any trust described in section
401(a), any annuity plan described in sec-
tion 403(a), or any annuity, custodial ac-

count, or retirement income account de-
scribed in section 403(b). Instead, these
payments are subject to withholding
under this section to the extent they are
exempted from the definition of wages
under section 3401(a)(12) or to the extent
they are from an annuity, custodial ac-
count, or retirement income account de-
scribed in section 403(b). Thus, for ex-
ample, payments to a nonresident alien
individual from a trust described in sec-
tion 401(a) are subject to withholding
under section 1441 and not under section
3405 or 3406;

* * * * *

(vi) Compensation that is exempt from
withholding under section 3402 by reason
of section 3402(e), provided that the em-
ployee and his employer enter into an
agreement under section 3402(p) to pro-
vide for the withholding of income tax
upon payments of amounts described in
§31.3401(a)-3(b)(1) of this chapter. An
employee who desires to enter into such
an agreement should furnish his employer
with Form W—4 (withholding exemption
certificate) (or such other form as the In-
ternal Revenue Service (IRS) may pre-
scribe). See section 3402(f) and the regu-
lations thereunder and §31.3402(p)-1 of
this chapter.

(2) *** (i) *** Thewithholding
agent may rely on an accepted withhold-
ing certificate only if the IRS has not ob-
jected to the certificate. For purposes of
this paragraph (b)(2)(i), the IRS will be
considered to have not objected to the cer-
tificate if it has not notified the withhold-
ing agent within a 10-day period begin-
ning from the date that the withholding
certificate is forwarded to the IRS pur-
suant to paragraph (b)(2)(v) of this sec-
tion. After expiration of the 10-day pe-
riod, the withholding agent may rely on
the withholding certificate retroactive to
the date of the first payment covered by
the certificate. The fact that the IRS does
not object to the withholding certificate
within the 10-day period provided in this
paragraph (b)(2)(i) shall not preclude the
IRS from examining the withholding
agent at a later date in light of facts that
the withholding agent knew or had reason
to know regarding the payment and eligi-
bility for areduced rate and that were not
disclosed to the IRS as part of the 10-day
review process.

(i) Withholding certificate claiming

withholding exemption. The statement
claiming an exemption from withholding
shall be made on Form 8233 (or an ac-
ceptable substitute or such other form as
the IRS may prescribe). Form 8233 shall
be dated, signed by the beneficial owner
under penalties of perjury, and contain the
following information—

(A) The individud’s name, permanent
residence address, taxpayer identifying
number (or a copy of a completed Form
W-7 or SS-5 showing that a number has
been applied for), and the U.S. visa num-
ber, if any;

(B) The individual's current immigra-
tion status and visatype;

(C) The individual’s original date of
entry into the United States;

* * * * *

(K) Any other information as may be
required by the form or accompanying in-
structions in addition to, or in lieu of, the
information described in this paragraph
(b)(2)(ii).

* * * * *

(v) Copiesof Form 8233. The with-
holding agent shall forward one copy of
each Form 8233 that is accepted under
paragraph (b)(2)(iv) of this section to the
Assistant Commissioner (International),
within five days of such acceptance. The
withholding agent shall retain a copy of
Form 8233.

* * * * *

(6) Personal exemption—(i) In gen -
eral. To determine the tax to be withheld
at source under §1.1441-1 from remuner -
ation paid for personal services performed
within the United States by a nonresident
alienindividual and from scholarship and
fellowship income described in paragraph
(c) of this section, a withholding agent
may take into account one personal ex-
emption pursuant to sections 873(b)(3)
and 151 regardless of whether the income
is effectively connected. For purposes of
withholding under section 1441 on remu-
neration for personal services, the exemp-
tion must be prorated upon a daily basis
for the period during which the personal
services are performed within the United
States by the nonresident alien individual
by dividing by 365 the number of daysin
the period during which the individual is
present in the United States for the pur-
pose of performing the services and mul-
tiplying the result by the amount of the
personal exemption in effect for the tax-



able year. See §31.3402(f)(6)-1 of this
chapter.

(ii) Multiple exemptions. More than
one personal exemption may be claimed
in the case of aresident of a contiguous
country or anational of the United States
under section 873(b)(3). In addition, resi-
dents of a country with which the United
States has an income tax treaty in effect
may be eligible to claim more than one
personal exemption if the treaty so pro-
vides. Claims for more than one personal
exemption shall be made on the withhold-
ing certificate furnished to the withhold-
ing agent. The exemption must be pro-
rated on a daily basis in the same manner
as described in paragraph (b)(6)(i) of this
section.

(iii) Special rule where both certain
scholarship and compensation income
arereceived. Thefact that both non-com-
pensatory scholarship income and com-
pensation income (including compen-
satory scholarship income) are received
during the taxable year does not entitle
the taxpayer to claim more than one per-
sonal exemption amount (or more than
the additional amounts permitted under
paragraph (b)(6)(ii) of this section).
Thus, if a nonresident alien student re-
ceives non-compensatory taxable scholar-
ship income from one withholding agent
and compensation income from another
withholding agent, no more than the total
personal exemption amount permitted
under the Internal Revenue Code or under
an income tax treaty may be taken into ac-
count by both withholding agents. For
this purpose, the withholding agent may
rely on arepresentation from the benefi-
cial owner that the exemption amount
claimed does not exceed the amount per-
missible under this section.

() Special rules for scholarship and
fellowship income—(1) In general.
Under section 871(c), certain amounts
paid as a scholarship or fellowship for
study, training, or research in the United
States to a nonresident alien individual
temporarily present in the United States
as a nonimmigrant under section
101(&)(15)(F), (J), (M), or (Q) of the Im-
migration and Nationality Act are treated
as income effectively connected with the
conduct of atrade or business within the
United States. The amounts described in
the preceding sentence are those amounts
that do not represent compensation for

services. Such amounts (as described in
the second sentence of section 1441(b))
are subject to withholding under section
1441, but at the lower rate of 14 percent.
That rate may be reduced under the provi-
sions of an income tax treaty. Claimsof a
reduced rate under an income tax treaty
shall be made under the procedures de-
scribed in 81.1441-6(b)(1). Therefore,
claims for reduction in withholding under
an income tax treaty on amounts de-
scribed in this paragraph (c)(1) may not
be made on a Form 8233. However, if the
payee is receiving both compensation for
personal services (including compen-
satory scholarship income) and non-com-
pensatory scholarship income described
in this paragraph (c)(1) from the same
withholding agent, claims for reduction of
withholding on both types of income may
be made on Form 8233.

(2) Alternate withholding election. A
withholding agent may elect to withhold
on the amounts described in paragraph
(c)(2) of this section at the rates applica-
ble under section 3402, asif the income
werewages. Such election shall be made
by obtaining a Form W—4 (or an accept-
able substitute or such other form as the
IRS may prescribe) from the beneficial
owner. The fact that the withholding
agent asks the beneficial owner to furnish
aForm W—4 for such fellowship or schol-
arship income or to take such income into
account in preparing such Form W-4
shall serve as notice to the beneficial
owner that the income is being treated as
wages for purposes of withholding tax
under section 1441.

(d) Annuities received under qualified
plans. Withholding is not required under
section §1.1441-1 in the case of any
amount received as an annuity if the
amount is exempt from tax under section
871(f) and the regulations under that sec-
tion. The withholding agent may exempt
the payment from withholding if, prior to
payment, it can reliably associate the pay-
ment with documentation upon which it
can rely to treat the payment as made to a
beneficial owner in accordance with
§1.1441-1(e)(1)(ii). A beneficial owner
withholding certificate furnished for pur-
poses of claiming the benefits of the ex-
emption under this paragraph (d) isvalid
only if, in addition to other applicable re-
quirements, it contains a taxpayer identi-
fying number.

(e) Per diem of certain alien trainees.
Withholding is not required under section
1441(a) and §1.1441-1 on per diem
amounts paid for subsistence by the
United States Government (directly or by
contract) to any nonresident alien individ-
ual who is engaged in any program of
training in the United States under the
Mutual Security Act of 1954, as amended
(22 U.S.C. chapter 24). This rule shall
apply even though such amounts are sub-
ject to tax under section 871. Any exemp-
tion from withholding pursuant to this
paragraph (e) applies without a require-
ment that documentation be furnished to
the withholding agent. However, docu-
mentation may have to be furnished for
purposes of the information reporting pro-
visions under section 6041 and backup
withholding under section 3406. The ex-
emption from withholding granted by this
paragraph (e) is not a determination that
the amounts are not fixed or determinable
annual or periodical income.

(f) Failureto receive withholding cer -
tificates timely or to act in accordance
with applicable presumptions. See ap-
plicable procedures described in
§1.1441-1(b)(7) in the event the with-
holding agent does not hold an appropri-
ate withholding certificate or other appro-
priate documentation at the time of
payment or does not act in accordance
with applicable presumptions described in
paragraph (a)(2)(i), (2)(ii), or (3) of this
section.

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 1998.

(2) Transition rules. A withholding
agent that on December 31, 1998, holds a
Form 4224 or 8233 that isavalid certifi-
cate as determined under the regulations
in effect prior to January 1, 1999 (see
CFR part 1 revised, April 1, 1997), may
treat the certificate as a valid withholding
certificate until its validity expires under
those regulations or, if earlier, until De-
cember 31, 1999. Further, the validity of
awithholding certificate or statement that
is dated prior to January 1, 1998, isvalid
on January 1, 1998, and would expire at
any time during 1998, is extended until
December 31, 1998 (and is not extended
after December 31, 1998 by reason of the
immediately preceding sentence). The
rule in this paragraph (g)(2), however,
does not apply to extend the validity pe-



riod of a withholding certificate that ex-
piresin 1998 solely by reason of changes
in the circumstances of the person whose
name is on the certificate. Notwithstand-
ing the three preceding sentences, a with-
holding agent may choose to not take ad-
vantage of the transition rule in this
paragraph (g)(2) with respect to one or
more withholding certificates and, there-
fore, to require new withholding certifi-
cates conforming to the requirements de-
scribed in this section.

§1.1441-4T [Removed]

Par. 10. Section 1.1441-4T is re-
moved.

Par. 11. Sections 1.1441-5 and
1.1441-6 arerevised to read as follows:

§1.1441-5 Withholding on payments to
partnerships, trusts, and estates.

(a) Rules of withholding applicable to
payments to partnerships. This paragraph
(a) describes the determinations that a
withholding agent must make when mak-
ing a payment to a person that may be a
partnership (as defined in §1.1441-1(c)-
(6)(ii)(C)). Such determinations are made
in order to determine a withholding
agent’s obligations under chapters 3 and
61 of the Internal Revenue Code (Code)
and sections 3402, 3405, and 3406 (and
applicable regulations under those provi-
sions) to withhold and report payments of
amounts subject to withholding under
chapter 3 of the Code and the regulations
thereunder. The reliance provisions stated
in this paragraph (@) are subject to the pre-
sumptions described in §1.1441-1(b)(3)
and paragraph (d) of this section, includ-
ing §1.1441-1(b)(3)(ix) regarding the
withholding agent’s actual knowledge or
reason to know that the presumptions are
not correct. For similar presumptions for
reporting and withholding on amounts not
subject to withholding under chapter 3 of
the Code (e.g., foreign source income,
broker proceeds) that may be paid to a
foreign partnership, see 81.6049-5(d)(2)
through (5).

(1) Thewithholding agent must deter-
mine whether the payeeisaU.S. or afor-
eign person. For this purpose, the with-
holding agent may treat the payee as U.S.
or foreign if it can reliably associate the
payment with a Form W-9 described in
§1.1441-1(d) or a Form W-8 described in
§1.1441-1(e)(2)(i) or (3)(i). In the ab-

sence of documentation, see §1.1441-1-
(b)(3) and paragraph (d) of this section for
applicable presumptions of foreign or
U.S. status and other relevant characteris-
tics.

(2) If the payee is determined to be a
foreign person, the withholding agent
must determine whether the foreign payee
isacting for its own account or for the ac-
count of others (i.e., as an intermediary, as
defined in 8§1.1441-1(e)(3)(i)). Thewith-
holding agent may treat the payee as a
foreign intermediary if it can reliably as-
sociate the payment with a Form W-8 de-
scribed in 81.1441-1(€)(3)(ii), (iii), or (v),
within the meaning of §1.1441-1(b)-
BV)(A).

(3) If theforeign payee is determined
to act as an intermediary described in
8§1.1441-1(e)(3)(i), the withholding agent
must determine whether or not the payee
isaqualified intermediary. The withhold-
ing agent may treat the payee as a quali-
fied intermediary only if it can reliably as-
sociate the payment with a Form W-8
described in 81.1441-1(e)(3)(ii). A for-
eign payee that istreated as an intermedi-
ary with respect to a payment is subject to
the provisions applicable to intermedi-
ariesin 81.1441-1(e)(3) or (5). Insuch a
case, the provisions of paragraph (c) of
this section do not apply to the payment.

(4) If theforeign payeeis determined
to act for its own account (or is so pre-
sumed), the withholding agent must de-
termine the status of the payee as a part-
nership. The withholding agent may treat
the payee as a domestic or as a foreign
partnership if it can reliably associate the
payment with a Form W-9 furnished in
accordance with §1.1441-1(d)(2) or (4)
(for a domestic partnership) or a Form
W-8 described in paragraph (c)(2)(iv) or
(3)(iii) of this section (for aforeign part-
nership). See 8§1.1441-1(e)(4)(viii) for
reliance on the payee’ s representations on
a Form W-8. In the absence of docu-
mentation, see §1.1441-1(b)(3)(ii) and
paragraph (d)(2) of this section for applic-
able presumptions of status.

(5) If the foreign payee is determined
to be aforeign partnership and the with-
holding agent has determined (or pre-
sumes) that the partnership is acting for
the account of its partners, then the with-
holding agent must determine whether the
payment represents income effectively
connected with the partnership’s conduct

of aU.S. trade or business. The withhold-
ing agent may treat the payment as effec-
tively connected if it can reliably associ-
ate the payment with a Form W-8
described in paragraph (c)(3)(iii) of this
section representing that the incomeis ef -
fectively connected or if it so presumesin
accordance with the provisions in
§1.1441-4(a)(2)(ii) or (3). In the absence
of documentation, the payment is gener-
ally presumed to be non-effectively con-
nected. See 8§1.1441-4(a)(2)(i). See
§81.1461-1(c)(2)(ii)(A), 1.6031-1 and
1.6031(b)-1T for reporting requirements
applicable to the withholding agent and to
the partnership.

(6) If the withholding agent cannot re-
liably treat the payment as effectively
connected income nor presume that it is
so connected, then the withhol ding agent
must determine whether the partnership is
a withholding foreign partnership de-
scribed in paragraph (c)(2)(i) of this sec-
tion. The withholding agent may treat the
foreign partnership as a withhol ding part-
nership if it can reliably associate the pay-
ment with a Form W-8 described in para-
graph (c)(2)(iv) of this section. In the
absence of areliable Form W-38, the for-
eign partnership is presumed to be a non-
withholding foreign partnership described
in paragraph (c)(3)(i) of this section. In
such a case, under paragraph (c)(1)(i) of
this section, the withholding agent must
treat the partners, rather than the partner-
ship, as payees. See paragraph (d) of this
section for determining the status of the
partners as U.S. or foreign personsin the
absence of documentation. See
881.1461-1(c)(2)(ii)(A), 1.6031-1 and
1.6031(b)—-1T for reporting requirements
applicable to the withholding agent and to
the partnership.

(7) If thewithholding agent determines
that the payeeisaU.S. partnership, or so
presumes in accordance with paragraph
(d)(2) of this section in the absence of
documentation, the withholding agent is
not required to withhold under paragraph
(b)(1) of this section because the partner-
shipistreated asaU.S. payee. Seepara
graph (b)(2) of this section for withhold-
ing requirements applicable to a domestic
partnership with foreign partners. See
§81.1461-1(c)(2)(ii)(A), 1.6031-1 and
1.6031(b)-1T for reporting requirements
applicable to the withholding agent and to
the partnership.



(8) In order to determine whether to
rely on aclaim for areduced rate under a
tax treaty by a person that the withholding
agent treats as a partnership or as a part-
ner in a partnership, the withholding
agent must apply the provisions of
§1.894-1T(d). For applicable procedures
regarding reliance by a withholding agent
on aclaim for benefits under atax treaty
in such a situation, see §1.1441-6(b)(4).

(b) Domestic partnerships—(1) Ex -
emption from withholding on payment to
domestic partnerships. A payment to a
person that the withholding agent may
treat as a domestic partnership is treated
asapayment to aU.S. payee. Therefore,
a payment to a domestic partnership is not
subject to withholding under section 1441
even though it may have partners that are
foreign persons. A withholding agent
may treat the person to whom the pay-
ment is made as a domestic partnership if
it can reliably associate the payment with
a Form W-9 furnished by the partnership
in accordance with the procedures under
§1.1441-1(d)(2) or (4) or based upon the
presumptions described in paragraph
(d)(2) of this section.

(2) Withholding by a domestic partner -
ship—(i) Ingeneral. A domestic partner-
ship is required to withhold under
81.1441-1 as a withholding agent on the
gross amount of items of income subject
to withholding that are includible in the
distributive share of income of a partner
that is aforeign person. Pursuant to the
authority provided under section 702(a),
each partner shall take into account sepa-
rately its distributive share of amounts
subject to withholding, and thus the part-
nership, pursuant to section 703(a)(1),
shall separately state these amounts when
computing its taxable income. A partner-
ship shall withhold when any distribu-
tions that include amounts subject to
withholding are made or when guaranteed
payments are made. To the extent afor-
eign partner’s distributive share of an
amount subject to withholding has not
been actualy distributed, the partnership
is reguired to withhold on the partner’s
distributive share of that amount on the
earlier of the date that the statement re-
quired under section 6031(b) and
81.6031(b)—1Tto be provided to that part-
ner is mailed or otherwise furnished to the
partner or the due date for furnishing that
statement as provided under

§1.6031(b)—1T. If a partnership with-
holds on a distributive share before the
amount is actually distributed to the part-
ner, then withholding is not required
when the amount is subsequently distrib-
uted. Withholding on items of income
that are effectively connected income in
the hands of the partners who are foreign
persons is governed by section 1446 and
not by this section. In such a case, part-
ners in a domestic partnership are not re-
quired to furnish awithholding certificate
in order to claim an exemption from with-
holding under section 1441(c)(1) and
§1.1441-4.

(ii) Determination by the domestic
partnership of the partners' status. For
purposes of determining whether the part-
ners or some other persons are the payees
of the partners’ distributive shares of any
payment made to the partnership and the
status of the partners, the partnership shall
apply the rules of §1.1441-1(b)(2) and
(3), and of paragraphs (c)(1) and (d) of
this section (in the case of a partner that is
a foreign partnership) and of paragraph
(e) of this section (in the case of a partner
that is aforeign estate or aforeign trust)
in the same manner as if the partnership
were making a payment directly to the
partners other than in their capacity as
partners.

(iii) Reliance on a partner’s claim for
reduced withholding. Absent actual
knowledge or reason to know otherwise, a
domestic partnership may rely on aclaim
for reduced withholding under chapter 3
of the Code by a partner, if prior to the
time the partnership is required to with-
hold, the partnership can reliably associ-
ate the partner’s distributive share of the
partnership items with documentation
upon which it may rely to treat the partner
or another person as a U.S. person under
§1.1441-1(d)(2) or (3), as a U.S. benefi-
cial owner under §1.1441-1(d)(4), or asa
foreign beneficial owner under
§1.1441-1(e)(1)(ii).

(iv) Rules for reliably associating a
payment with documentation. For rules
regarding the reliable association of a
payment with documentation, see
§1.1441-1(b)(2)(vii).

(v) Coordination with chapter 61 of
the Internal Revenue Code and section
3406. A domestic partnership is not a
payor for purposes of chapter 61 of the
Code or section 3406 with respect to pay-

ments to its partners in their capacity as
partners. Thus, it is not required to make
an information return on Form 1099 nor
to backup withhold with respect to its
partners’ distributive share of partnership
items. However, it must file returns under
section 6031. Such returns arein lieu of
making returns under 81.1461-1(b) and
(c). See §1.1461-1(c)(2)(ii)(A).

(c) Foreign partnerships—(1) Deter -
mination of payee—(i) Paymentstreated
as made to partners. Except as otherwise
provided in paragraph (c)(1)(ii) of this
section, a payment to a person that the
withholding agent may treat as aforeign
partnership in accordance with paragraph
(©)(2)(i), (3)(i), or (d)(2) of thissectioniis
treated as a payment to the partners (look-
ing through partners that are foreign flow-
through entities) as follows—

(A) If the withholding agent can reli-
ably associate the partner’s distributive
share of the payment with a Form W-9, a
Form W-8, or other appropriate docu-
mentation upon which it can rely to treat
the payment as made to a U.S. or foreign
beneficial owner under §1.1441-1(d)(4)
or (e)(1)(ii), then the beneficial owner so
identified is treated as the payee;

(B) If the withholding agent can reli-
ably associate the partner’s distributive
share with an intermediary certificate de-
scribed in §1.1441-1(e)(3)(ii), (iii), or (v),
then the rules of §1.1441-1(b)(2)(v) shall
apply to determine who the payeeisin the
same manner as if the partner’s distribu-
tive share of the payment had been paid
directly to such intermediary;

(C) If the withholding agent can reli-
ably associate the partner’s distributive
share with a partnership certificate de-
scribed in paragraph (c)(2)(iv) or (3)(iii)
of this section, then the rules of paragraph
(©)(1)(i) or (ii) of this section shall apply
to determine whether the payment is
treated as made to the partners of the
higher-tier partnership under this para-
graph (c)(1)(i) or to the higher tier part-
nership (under the rules of paragraph
(c)(1)(ii) of this section), in the same
manner as if the partner’s distributive
share of the payment had been paid di-
rectly to such foreign partnership;

(D) If the withholding agent can reli-
ably associate the partner’s distributive
share with a withholding certificate de-
scribed in 81.1441-1(e)(3)(i) regarding a
foreign trust or estate, then the rules of



paragraph (e) of this section shall apply to
determine who the payees are; and

(E) If the withholding agent cannot re-
liably associate the partner’s distributive
share with a withholding certificate or
other appropriate documentation, the
partners are considered to be the payees
and the presumptions described in para-
graph (d)(3) of this section shall apply to
determine the status of the partners.

(ii) Payments treated as made to the
partnership. A payment to a person that
the withholding agent may treat as a for-
eign partnership in accordance with para-
graph (©)(2)(i), (3)(i), or (d)(2) of this sec-
tion is treated as a payment to the foreign
partnership and not to its partners only if—

(A) Thewithholding agent can reliably
associate the payment with awithholding
certificate described in paragraph
(©)(2)(iv) of this section (dealing with a
certificate from a person representing to
be awithholding foreign partnership); or

(B) Thewithholding agent can reliably
associate the payment with awithholding
certificate described in paragraph
(c)(3)(iii) of this section certifying that
the payment isincome that is effectively
connected with the conduct of atrade or
businessin the United States.

(i) Rules for reliably associating a
payment with documentation. For rules
regarding the reliable association of a
payment with documentation, see
81.1441-1(b)(2)(vii). In the absence of
documentation, see 81.1441-1(b)(3) and
paragraph (d) of this section for applica-
ble presumptions.

(iv) Example. Therules of paragraphs
(c)(1)(i) and (ii) of this section areillus-
trated by the following example:

Example. (i) Facts. Aforeign partnership, P, has
two partners, a corporation, C, and a partnership, P1,
both organized in country X. P1 has three partners,
aforeign pension fund, a domestic partnership, P2,
and a foreign partnership, P3, organized in country
Y. P2'spartners are foreign pension funds. Pholds
U.S. Treasury obligations in registered form, on
which it receives interest from U.S. custodian, Z. P1
is not awithholding foreign partnership and it does
not certify that the interest is effectively connected
with the conduct of aU.S. trade or business. P3isa
withholding foreign partnership. P has furnished a
valid withholding certificate described in paragraph
(c)(3)(iii) of this section to which it has attached
valid withholding certificates for C (beneficia
owner Form W-8 described in §1.1441-1(e)(2)(i)),
P1, and P1’s three partners (a Form W-9 for P2, a
withholding certificate described in paragraph
(c)(2)(iv) of this section for P3 and a beneficial
owner Form W-8 described in §1.1441-1(e)(2)(i)
for the foreign pension fund). P has furnished ap-
propriate information in accordance with paragraph

(©)(3)(iv) of this section upon which the withholding
agent can rely to determine which portion of the
payment is associated with each withholding certifi -
cate.

(if) Analysis. The payment to P istreated asa
payment to its partners because none of the condi-
tions described in paragraph (c)(1)(ii) exist under
the facts to treat Pas the payee (i.e., it isnot awith-
holding foreign partnership and, although it has fur-
nished a withholding certificate described under
paragraph (c)(3)(iii) of thissection, it is not claiming
that the interest is effectively connected with the
conduct of a U.S. trade or business). Under para-
graph (c)(2)(i)(A) of this section, C, as a partner of
P, is treated as a payee because it is not a flow-
through entity or an intermediary (based on the doc-
umentation furnished for C). Under paragraph
(©)(1)(i)(C) of this section, P1 is not treated as a
payee because it is aforeign partnership and none of
the conditions described under paragraph (c)(1)(ii)
of this section exist under the facts to treat P asthe
payee. Instead, P2 (under paragraph (c)(1)(i)(A) of
this section), P3 (under paragraph (c)(1)(ii)(A) of
this section), and the foreign pension fund that is a
partner of P1 (under paragraph (c)(1)(i)(A) of this
section), are treated as the payees of P1's distribu-
tive share of the payment to P. P2 is a payee be-
cause, although a flow-through entity, it is a domes-
tic partnership (see paragraph (b)(1) of this section).
P3 is treated as a payee under paragraph
(c)(1)(ii)(A) of this section, irrespective of who its
partners are, because it has furnished avalid with-
holding certificate as a withholding foreign partner-
ship. Theforeign pension fund is treated as a payee
under paragraph (c)(1)(i)(A) of this section because
it has furnished a beneficial owner Form W-8 de-
scribed in §1.1441-1(e)(2)(i).

(2) Withholding foreign partner -
ships—(i) Reliance on claim of withhold -
ing foreign partnership status. A with-
holding foreign partnership is a foreign
partnership that has entered into an agree-
ment with the Internal Revenue Service
(IRS), as described in paragraph (c)(2)(ii)
of this section. A withholding agent that
can reliably associate a payment with a
certificate described in paragraph
(©)(2)(iv) of this section may treat the per-
son to whom it makes the payment as a
withholding foreign partnership for pur-
poses of withholding under chapter 3 of
the Code, information reporting under
chapter 61 of the Code, backup withhold-
ing under section 3406, and withholding
under other provisions of the Internal
Revenue Code. Furnishing such a certifi-
cate isin lieu of transmitting to a with-
holding agent withholding certificates or
other appropriate documentation for its
partners. Although the withholding for-
eign partnership generally will be re-
quired to obtain withholding certificates
or other appropriate documentation from
its partners pursuant to its agreement with
the IRS, it is not required to attach such
documentation to the partnership with-
holding certificate.

(ii) Withholding agreement—(A) In
general. A foreign partnership may claim
withholding foreign partnership status be-
fore an agreement is executed with the
IRS if it has applied for such status and
the IRS authorizes such status on an in-
terim basis under such procedures as the
IRS may issue. A withholding foreign
partnership must file a partnership return
under section 6031(a) to the extent re-
quired under the regulations under that
section and furnish statements on Form
K-1to its partners under section 6031(b)
to the extent required under the regula-
tions under that section. See §81.6031-1
and 1.6031(b)-1T. See §1.1461-1(c)-
(2)(ii)(A) for an exemption from filing
Forms 1042 and 1042-S. A foreign with-
holding partnership that wishes to also be
a qualified intermediary under
§1.1441-1(e)(5) for payments it receives
for persons other than its partners may
combine both agreementsinto one single
agreement.

(B) Terms of withholding agreement.
The IRS may, upon request, enter into a
withholding agreement with a foreign
partnership pursuant to such procedures
as the IRS may prescribe in published
guidance (see 8601.601(d)(2) of this
chapter). Under such withholding agree-
ment, a foreign partnership shall gener-
aly be subject to the applicable withhold-
ing and reporting provisions applicable to
withholding agents and payors under
chapters 3 and 61 of the Code, and section
3406, and the regulations under those pro-
visions, and other withholding provisions
of the Code, except to the extent provided
under the agreement. In particular, the
agreement must include provisions for re-
porting of information on Form 1065 and
furnishing K—1 statements to the partners
in the manner required under section 6031
and the regulations under that section.
Under the agreement, a foreign partner-
ship may agree to act as an acceptance
agent to perform the duties described in
§301.6109-1(d)(3)(iv)(A) of this chapter.
The agreement may specify the manner in
which applicable procedures for adjust-
ments for underwithholding and over-
withholding, including refund procedures
apply to the foreign partnership and its
partners and the extent to which applica-
ble procedures may be modified. In par-
ticular, a withholding agreement may
allow aqualified intermediary to claim re-



funds of overwithheld amounts on behal f
of its customers. In addition, the agree-
ment must specify the manner in which
the IRS will audit the foreign partner-
ship’s books and records in order to verify
the accuracy of the Forms 1065 filed by
the partnership and K—1 statements fur-
nished to the partners as required under
section 6031 and the regulations under
that section. The agreement shall aso
specify the assets that the foreign partner -
ship has in the United States or aternative
means of collection, if necessary.

(iii) Withholding responsibility. A
withholding foreign partnership must as-
sume primary withholding responsibility
for all payments that are made to it and,
therefore, is not required to provide infor-
mation to the withholding agent regarding
each partner’s distributive share of the
payment (see paragraph (c)(3)(iv) of this
section for the requirement to provide dis
tributive share information to the with-
holding agent in the case of other foreign
partnerships). The partnership shall be a
withholding agent with respect to each of
its partner’s distributive share of income
subject to withholding that is paid to the
partnership. Therefore, the withholding
agent is not required to withhold any
amount under chapter 3 of the Code on a
payment to aforeign partnership that has
furnished a withholding certificate repre-
senting that it is a withholding foreign
partnership, unless it has actual knowl-
edge or reason to know that the certificate
isincorrect. The foreign partnership shall
withhold the payments under the same
procedures and at the sametime asis pre-
scribed for withholding by a domestic
partnership under paragraph (b)(2) of this
section, except that, for purposes of deter-
mining the partner’s status, the provisions
of paragraph (d)(4)(iv) of this section
shall apply and paragraph (b)(2)(ii) of this
section shall not apply.

(iv) Withholding certificate from a
withholding foreign partnership. The
rules of §1.1441-1(e)(4) shall apply to
withholding certificates described in this
paragraph (c)(2)(iv). A withholding cer-
tificate furnished by a withholding for-
eign partnership is valid with regard to
any partner on whose behalf the certifi-
cateisfurnished only if it is furnished on
a Form W-38 (or an acceptable substitute
form or such other form as the IRS may
prescribe), it is signed under penalties of

perjury by a partner with authority to sign
for the partnership, its validity has not ex-
pired, and it contains the information,
statement, and certifications described in
this paragraph (c)(2)(iv) as follows—

(A) The name, permanent residence
address (as described in §1.1441-1(e)-
(2)(ii)), and the employer identification
number of the partnership, and the coun-
try under the laws of which the partner-
ship is created or governed;

(B) A certification that the partnership
is a withholding foreign partnership
within the meaning of paragraph (c)(2)(i)
of this section; and

(C) Any other information or certifica-
tion as may be required by the form or ac-
companying instructions in addition to, or
in lieu of, the information and certifica-
tions described in this paragraph
©)(iv).

(3) Other foreign partnerships—(i)
Reliance on claim of foreign partnership
status. A withholding agent that can reli-
ably associate a payment with a certificate
described in paragraph (c)(3)(iii) of this
section may treat the person to whom it
makes the payment as a foreign partner-
ship that is not awithholding foreign part-
nership. Such reliance is permitted for
purposes of withholding under chapter 3
of the Code, information reporting under
chapter 61 of the Code, backup withhold-
ing under section 3406, and withholding
under other provisions of the Internal
Revenue Code. For purposes of this para
graph (c)(3)(i), a payment that the with-
holding agent can reliably associate with
a withholding certificate described in
paragraph (c)(3)(iii) of this section that
would be valid except for the fact that
some or all of the withholding certificates
or other appropriate documentation re-
quired to be attached are lacking or are
unreliable, or that information for allocat-
ing the payment among the partners is
lacking or is unreliable, shall nevertheless
be treated as a payment to a foreign part-
nership.

(if) Reliance on claim of reduced with -
holding by a partnership for its partners.
This paragraph (c)(3)(ii) describes the
manner in which awithholding agent may
rely on a claim of reduced withholding
when making a payment to aforeign part-
nership that is not a withholding foreign
partnership. To the extent that a with-
holding agent treats a payment to a for-

eign partnership as a payment to its part-
ners in accordance with paragraph (c)(1)
of this section, it may rely on aclaim for
reduced withholding by a partner if, prior
to the payment, the withholding agent can
reliably associate the payment with a
withholding certificate described in para-
graph (c)(3)(iii) of this section pertaining
to the partner unless the withholding
agent has actual knowledge or reason to
know that the withholding certificate is
unreliable. The certificate will be consid-
ered to pertain to the partner if the appro-
priate withholding certificate for the part-
ner is attached to the partnership’s
withholding certificate. An appropriate
withholding certificate for a partner in-
cludes a beneficial owner withholding
certificate described in 81.1441-1(€)(2)(i)
or, if applicable, documentary evidence
described in §1.1441-6(b)(2)(i) or in
§1.6049-5(c)(1) (for apartner claiming to
be a foreign person and a beneficial
owner, determined under the provisions
of 81.1441-1(c)(6)), the applicable cer-
tificates described in §1.1441-1(d)(2) or
(3) (for a partner claiming to be a U.S.
payee), an intermediary withholding cer-
tificate described in §1.1441-1(e)(3)(ii)
or (iii), aU.S. branch withholding certifi-
cate described in 81.1441-1(e)(3)(v), or a
partnership withholding certificate de-
scribed in paragraph (c)(2)(iv) or (3)(iii)
of this section. Except where the partner -
ship certificate is provided for income
claimed to be effectively connected with
the conduct of atrade or businessin the
United States, a claim must be presented
for each portion of the payment that rep-
resents an item of income includible in
the distributive share of the partner as re-
quired under paragraph (c)(3)(iii)(C) of
this section. When making a claim for
several partners, the partnership may pre-
sent a single partnership withholding cer-
tificate to which the partners’ certificates
are attached. Where the partnership cer-
tificate is provided for income claimed to
be effectively connected with the conduct
of atrade or businessin the United States,
the claim may be presented without hav-
ing to identify the partner’s distributive
share of the payment if the certificate con-
tains the certification described in para-
graph (c)(3)(iii)(E) of this section.

(iii) Withholding certificate froma for -
eign partnership that is not a withholding
foreign partnership. A withholding cer-



tificate furnished by aforeign partnership
that is not awithholding foreign partner-
ship is valid only if it is furnished on a
Form W-8 (or an acceptable substitute
form or such other form as the IRS may
prescribe), it is signed under penalties of
perjury by a partner with authority to sign
for the partnership, its validity has not ex-
pired, it contains the information, state-
ment, and certifications described in this
paragraph (c)(3)(iii), and the withholding
certificates or other appropriate documen-
tation for all of the partners are attached
(except that certificates for partners are
not required to be attached for a certifi-
cate furnished solely for income claimed
to be effectively connected with the con-
duct of atrade or business in the United
States, regardless of any partner’'s
status as a U.S. person). The rules of
§1.1441-1(e)(4) shall apply to withhold-
ing certificates described in this para-
graph (c)(3)(iii). Theinformation, state-
ment, and certifications required on the
withholding certificate are as follows:

(A) The name, permanent residence
address (as described in §1.1441-1(e)-
(2)(ii)), and the employer identification
number of the partnership, and the coun-
try under the laws of which the partner-
shipis created or governed.

(B) A representation that the person
whose name is on the certificate isafor-
eign partnership.

(C) A statement attached to the certifi-
cate that provides such information as
may be required by the form and accom-
panying instructions, including sufficient
information to the withholding agent to
determine the amount required to be with-
held from amounts paid to the partner-
ship, such as each partner’s distributive
share of amounts to which the certificate
relates, prepared in the manner described
in paragraph (c)(3)(iv) of this section. No
statement is required for a certificate fur-
nished for income claimed to be effec-
tively connected with the conduct of a
trade or business in the United States.

(D) If the withholding certificates are
required to be attached to the partner-
ship’swithholding certificate, a statement
either that the attached withholding cer-
tificates represent all of the partners or
that the partners for whom withholding
certificates are lacking are separately
identified in the statement required under
paragraph (c)(3)(iv) of this section.

(E) A certification that the income is
effectively connected with the conduct of
atrade or businessin the United States, if
applicable.

(F) Any other information or certifica-
tion as may be required by the form or ac-
companying instructionsin addition to, or
in lieu of, the information and certifica-
tions described in this paragraph
(©)(3)(iii).

(iv) Information to the withholding
agent regarding each partner’s distribu -
tive share. The partnership must furnish
information sufficient for the withholding
agent to determine each partner’s distrib-
utive share of reportable amounts (de-
scribed in §1.1441-1(e)(3)(vi)). The sum
of all partners distributive shares, ex-
pressed as a percentage, must equal, but
not exceed one hundred percent. For pur-
poses of this paragraph (c)(3)(iv), the
rules of §1.1441-1(e)(3)(iv) regarding the
information to furnish to the withholding
agent shall apply.

(v) Withholding by a foreign partner -
ship. A foreign partnership described in
this paragraph (c)(3) that receives an
amount subject to withholding under
chapter 3 of the Code shall be deemed to
have satisfied any obligation under such
chapter to withhold on the amount with
respect to any partner to the extent that
the partner’s distributive share of the pay-
ment can be reliably associated with a
withholding certificate described in para-
graph (c)(3)(iii) of this section pertaining
to the partner that the partnership has fur-
nished to a withholding agent and the
partnership does not know and has no rea-
son to know that the correct amount has
not been withheld under chapter 3 of the
Code and the regulations under such
chapter.

(d) Presumptions regarding payee's
status in the absence of documentation—
(1) Ingeneral. This paragraph (d) con-
tains the applicable presumptions for de-
termining the status of the partnership and
its partners in the absence of documenta-
tion. The provisions of §1.1441—
1(b)(3)(iv) (regarding the 90-day grace
period) and 81.1441-1(b)(3)(vii) through
(ix) shall apply for purposes of this para-
graph (d).

(2) Determination of partnership sta -
tus as domestic or foreign in the absence
of documentation. In the absence of a
valid representation of domestic partner-

ship status in accordance with paragraph
(b)(2) of this section and of foreign part-
nership status in accordance with para-
graph (c)(2)(i) or (3)(i) of this section, the
withholding agent shall determine the sta-
tus of the payee as a corporation, a part-
nership or otherwise, based upon the
presumptions set forth in §1.1441-1(b)-
(3)(i1). If, based upon these presump-
tions, the withholding agent treats the
payee as a partnership, the partnership
shall be presumed to be aforeign partner-
ship if the withholding agent has actual
knowledge of the payee’s employer iden-
tification number and that number begins
with the two digits “98,” if the withhold-
ing agent’s communications with the
payee are mailed to an address in a for-
eign country, or if the payment is made
outside the United States (as defined in
81.6049-5(€)). For rules regarding reli-
able association with a withholding cer-
tificate from a domestic or aforeign part-
nership, see §1.1441-1(b)(2)(vii).

(3) Determination of partners’ status
in the absence of certain documentation.
If the withholding agent treats the payee
as a foreign partnership in accordance
with paragraph (c)(2)(i), (3)(i), or (d)(2)
of this section, the presumptions de-
scribed in this paragraph (d)(3) shall
apply when the withholding agent cannot
reliably associate a payment with partner
documentation. The provisions of para-
graphs (d)(3)(i), (ii), and (iii) of this sec-
tion are not relevant to a payment that a
withholding agent can reliably associate
with awithholding certificate described in
paragraph (c)(2)(iv) of this section.

(i) Documentation regarding the status
of a partner islacking or unreliable. Any
portion of a payment that the withholding
agent cannot reliably associate with a
partner because a withholding certificate
or other appropriate documentation for
that partner islacking or unreliableis pre-
sumed to be made to foreign payee.
Therefore, under §1.1441-1(b)(1), the
withholding agent must withhold 30 per-
cent from payments to the partnership of
amounts subject to withholding that are
alocable to such partner or group of part-
ners.

(i) Information regarding the alloca -
tion of payment is lacking or unreliable.
If awithholding agent can reliably associ-
ate a payment with a group of partners but
lacks reliable information to determine



how much of the payment is allocable to
each partner in the group, the payment, to
the extent it cannot reliably be allocated,
is presumed to be alocable entirely to the
partner in the group with the highest ap-
plicable withholding rate or, if the rates
are equal, to the partner in the group with
the highest U.S. tax liability, as the with-
holding agent shall estimate, based on its
knowledge and available information. If
a withholding certificate attached to the
partnership certificate is another partner-
ship certificate or an intermediary certifi-
cate described in §1.1441-1(e)(3)(iii), the
rules of this paragraph (d)(3)(ii) apply by
treating the share of the payment alloca
ble to the other partnership or the interme-
diary certificate as if the payment were
made directly to the foreign partnership or
intermediary.

(iii) Certification that the foreign part -
nership has furnished documentation for
all of the persons to whom the intermedi -
ary certificaterelatesislacking or unrédli -
able. If the certification required under
paragraph (c)(3)(iii)(D) of this section
(that the attached withholding certificates
and other appropriate documentation rep-
resent all of the partners in the partner-
ship) islacking or is unreliable and, as a
result, the withholding agent cannot reli-
ably determine how much of the payment
is allocable to each of the partners or
group of partners for which the withhol d-
ing agent holds a withholding certificate
or other appropriate documentation, then
none of the payment can reliably be asso-
ciated with any one partner and the entire
payment is presumed to be made to afor-
eign payee.

(iv) Determination by a withholding
foreign partnership of the status of its
partners. For purposes of determining
whether the partners or some other per-
sons are the payees of the partners dis-
tributive shares of any payment madeto a
withholding foreign partnership, the part-
nership shall apply the rules of
§1.1441-1(b)(2), and of paragraph (c)(1)
of this section (in the case of a partner that
isaforeign partnership) and of paragraph
(e) (in the case of a partner that is afor-
eign estate or aforeign trust), in the same
manner as if the partnership were making
a payment directly to the partners other
than in their capacity as partners. Further,
the provisions of paragraphs (d)(3)(i), (ii),

and (iii) of this section shall apply to de-
termine the status of partners and the ap-
plicable withholding rates to the extent
that, at the time the foreign partnership is
required to withhold on the amount, it
cannot reliably associate the amount with
documentation for any one or more of its
partners. See §§1.6031-1 and 1.6031-1T
for reporting and filing requirements ap-
plicable to awithholding foreign partner-
ship.

(4) Examples. The rules of this para-
graph (d) may be illustrated by the fol-
lowing examples:

Example 1. (i) Facts. FRisaforeign partnership
receiving U.S. source interest that would qualify as
portfolio interest described in section 871(h)(2)(B)
if the statement described in section 871(h)(5) were
furnished. FP has three partners, A, B, and C. FP
furnishes to the withholding agent a partnership
withholding certificate described in paragraph
(c)(3)(iii) of this section to which it attaches a Form
W-9 for A and abeneficial owner Form W-8 for B.
Nothing on A’'s Form W-9 indicates that A isan ex-
empt recipient within the meaning of 8§1.6049-4(c)-
(2)(i). No documentation is atached for C. The
partnership has one single account with the with-
holding agent. It furnishes a statement to the with-
holding agent under paragraph (c)(3)(iv) of this sec-
tion indicating that A’s, B’s, and C’s respective
digributive shares of the payments are 40%, 40%,
and 20% and represents, in accordance with para-
graph (c)(3)(iii)(D) of this section, that there are
only three partners.

(ii) Analysis. Absent actual knowledge or reason
to know otherwise, the withholding agent may rely
on FP'swithholding certificate andA’s Form W-9 to
treat A as a U.S. beneficial owner under
81.1441-1(d)(4)(i) and as a U.S. payee under para-
graph (c)(1)(i)(A) of this section to the extent of 40
percent of the payment. Under §1.1441-1(b)(1), the
withholding agent is not required to withhold on A’s
share of the payment. Under §1.6049-4(a), the
withholding agent must comply with information re-
porting obligations (i.e., file a Form 1099) with re-
spect to A who is treated as a U.S. payee under
paragraph (c)(1)(i)(A) of this section and
§1.6049-5(d)(1) for purposes of the information re-
porting provisions of chapter 61 of the Code and the
regulations thereunder. Absent actual knowledge or
reason to know otherwise, the withholding agent
may also rely on FP’'s withholding certificate and
B’'s Form W-8 to treat B as a foreign beneficia
owner under 81.1441-1(e)(1)(ii)(A)(1) and para-
graph (c)(1)(i)(A) of this section. Thus, under
§1.1441-1(b)(1), the withholding agent may rely on
B’s claim for portfolio interest treatment for B's
share of the payment. Under 81.1461-1(b)(1) and
(c)(1), the withholding agent must report the pay-
ment to B on Forms 1042 and 1042-S unless, under
section 6031 and the regulations under that section,
the partnership is required to file areturn. Because
the withholding agent cannot associate the docu-
mentation (as defined in §1.1441-1(b)(3)(vii)) for
C's share of the interest income, the withholding
agent must, under paragraph (d)(3)(i) of this section,
treat that amount as a payment made to an unidenti-
fied foreign partner and withhold 30 percent under
section 1441 in accordance with §1.1441-1(b)(1).

Example 2. The facts are the same asin Example
1, but the partnership has furnished no information

under paragraph (c)(3)(iv) of this section regarding
how much of the payment to the foreign partnership
is attributable to A and C. Under paragraph
(d)(3)(ii) of this section, the payment dlocable to
group A-C is presumed made entirely to A or to C,
depending of who of A or Cissubject to the highest
withholding rate. A isnot subject to withholding be
cause it has furnished avalid Form W-9. Cis sub-
ject to a 30-percent withholding rate under
§1.1441-1(b) (1) because it is presumed to be an
unidentified foreign partner under paragraph
(d)(3)(i) of thissection. Therefore, under paragraph
(d)(3)(ii) of this section, the portion of the payment
that the withholding agent can associate with A and
C is subject to withholding at a 30-percent rate. The
withholding agent may ignore the fact that A has fur-
nished avalid Form W-9 supporting his claim of ex-
emption from withholding as a U.S. person because
it has no reliable information on how much of the
payment isalocableto A. Because the withholding
agent has a Form W-9 for the U.S. individual part-
ner, it must aso report A's distributive share on a
Form 1099. To the extent that A's exact shareis not
known, the entire amount should be reported on the
Form 1099.

(e) Trustsand estates. [Reserved]

(f) Failureto receive withholding cer -
tificate timely or to act in accordance
with applicable presumptions. See ap-
plicable procedures described in
§1.1441-1(b)(7) in the event the with-
holding agent does not hold an appropri-
ate withholding certificate or other appro-
priate documentation at the time of
payment or fails to rely on the presump-
tions set forth in §1.1441-1(b)(3) or in
paragraph (d) or (€) of this section.

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 1998.

(2) Transition rules. A withholding
agent that on December 31, 1998, holds a
withholding certificate that is valid under
the regulations in effect prior to January
1, 1999 (see 26 CFR parts 1 and 353, re-
vised April 1, 1997), may treat it as a
valid withholding certificate until its va-
lidity expires under those regulations or,
if earlier, until December 31, 1999. Fur-
ther, the validity of awithholding certifi-
cate or statement that is dated prior to Jan-
uary 1, 1998, isvalid on January 1, 1998,
and would expire at any time during
1998, is extended until December 31,
1998 (and is not extended after December
31, 1998 by reason of the immediately
preceding sentence). The rule in this
paragraph (g)(2), however, does not
apply to extend the validity period of a
withholding certificate that expiresin
1998 solely by reason of changes in the
circumstances of the person whose name
is on the certificate. Notwithstanding the



three preceding sentences, a withholding
agent may choose to not take advantage
of the transition rule in this paragraph
(9)(2) with respect to one or more with-
holding certificates and, therefore, to re-
quire new withholding certificates con-
forming to the requirements described in
this section.

§1.1441-6 Claim of reduced withholding
under an income tax treaty.

(@) Ingeneral. The rate of withholding
on a payment of income subject to with-
holding may be reduced to the extent pro-
vided under an income tax treaty in effect
between the United States and a foreign
country. Most benefits under income tax
treaties are to foreign persons who reside
in the treaty country. In some cases, ben-
efits are available under an income tax
treaty to U.S. citizens or U.S. residents or
to residents of athird country. See para
graph (b)(5) of this section for claims of
benefits by U.S. persons. If the require-
ments of this section are met, the amount
withheld from the payment may be re-
duced at source to account for the treaty
benefit. See also §1.1441-4(b)(2) for
rules regarding claims of reduced rate of
withholding under an income tax treaty in
the case of compensation from personal
services.

(b) Reliance on claim of reduced with -
holding under an income tax treaty—(1)
In general. Absent actual knowledge or
reason to know otherwise, a withholding
agent may rely on aclaim that a beneficial
owner is entitled to areduced rate of with-
holding based upon an income tax treaty
if, prior to the payment, the withholding
agent can reliably associate the payment
with documentation upon which it can
rely to treat the payment as made to afor-
eign beneficial owner in accordance with
§1.1441-1(e)(1)(ii) (not including
§1.1441-1(e)(1)(ii)(B) relating to docu-
mentary evidence). Except as otherwise
provided in paragraph (b)(2) or (3) of this
section, for purposes of this paragraph
(b)(1), a beneficial owner withholding
certificate described in 81.1441-1(e)(2)(i)
is valid only if it includes the beneficial
owner’s taxpayer identifying number and
certifies that the taxpayer has complied
with the advance ruling requirements de-
scribed in paragraph (e) of this section (if
applicable), and, if the beneficial owner is

a person related to the withholding agent
within the meaning of section 482, that
the beneficial owner will file the state-
ment required under §301.6114-1(d) of
this chapter (if applicable). The require-
ment to file an information statement
under section 6114 for income subject to
withholding applies only to amounts re-
ceived during the calendar year that, in
the aggregate, exceed $500,000. See
8301.6114-1(d) of this chapter. The In-
ternal Revenue Service (IRS) may apply
the provisions of §1.1441-1(e)(1)(ii)(B)
to notify the withholding agent that the
certificate cannot be relied upon to grant
benefits under an income tax treaty. A
beneficial owner’s taxpayer identifying
number on a withholding certificate is
valid for purposes of establishing proof of
residence in a treaty country only if the
taxpayer identifying number is certified
by the IRS in accordance with the proce-
dures set forth in paragraph (c) of this sec-
tion. However, absent actual knowledge
or reason to know otherwise, a withhold-
ing agent may rely on ataxpayer identify-
ing number without having to inquire as
to whether the taxpayer identifying num-
ber is certified, if the number appears cor-
rect on its face and the permanent resi-
dence address on the certificate isin the
country whose tax treaty with the United
States is invoked. See §1.1441-1(e)-
(4)(viii) regarding reliance on awithhold-
ing certificate by a withholding agent.
The provisions of §1.1441-1(b)(3)(iv)
dealing with a 90-day grace period shall
apply for purposes of this section.

(2) Exemption from requirement to fur -
nish a taxpayer identifying number and
special documentary evidence rules for
certain income—(i) General rule. Inthe
case of income described in paragraph
(b)(2)(ii) of this section, a withholding
agent may rely on a beneficial owner
withholding certificate described in para-
graph (b)(1) of this section even if the
person whose name is on the certificate
has not provided a taxpayer identifying
number. In the case of payments made
outside the United States (as defined in
§1.6049-5(€)) with respect to an offshore
account (as defined in §1.6049-5(c)(1)), a
withholding agent may, as an aternative
to a withholding certificate described in
paragraph (b)(1) of this section, rely on a
certificate of residence described in para-

graph (c)(3) of this section or documen-
tary evidence described in paragraph
(c)(4) of this section, relating to the bene-
ficial owner, that the withholding agent
has reviewed and maintains in its records
in accordance with §1.1441-1(e)(4)(iii).
In the case of a payment to a person other
than an individual, the certificate of resi-
dence or documentary evidence must be
accompanied by the certifications de-
scribed in paragraphs (c)(5)(i) and (ii) of
this section regarding limitation on bene-
fits and whether the amount paid is de-
rived by such person or by one of itsinter-
est holders. The withholding agent
maintai ns the reviewed documents by re-
taining either the documents viewed or a
photocopy thereof and noting in its
records the date on which, and by whom,
the documents were received and re-
viewed. This paragraph (b)(2)(i) shall not
apply to amounts that are exempt from
withholding based on a claim that the in-
come is effectively connected with the
conduct of a trade or business in the
United States.

(if) Income to which special rules
apply. The income to which paragraph
(b)(2)(i) of this section applies is divi-
dends and interest from stocks and debt
obligations that are actively traded, divi-
dends from any redeemable security is-
sued by an investment company regis-
tered under the Investment Company Act
of 1940 (15 U.S.C. 80a-1), dividends, in-
terest, or royalties from units of beneficial
interest in a unit investment trust that are
(or were, upon issuance) publicly offered
and are registered with the Securities and
Exchange Commission under the Securi-
ties Act of 1933(15 U.S.C. 77a) and
amounts paid with respect to loans of se-
curities described in this paragraph
(b)(2)(ii). For purposes of this paragraph
(b)(2)(ii), astock or debt obligation is ac-
tively traded if it is actively traded within
the meaning of section 1092(d) and
§1.1092(d)—1 when documentation is pro-
vided.

(3) Competent authority agreements.
The procedures described in this section
may be modified to the extent the U.S.
competent authority may agree with the
competent authority of a country with
which the United States has an income tax
treaty in effect.

(4) Eligibility for reduced withholding



under an income tax treaty in the case of

a payment to a person other than anindi -
vidual—(i) General rule. The withhold-

ing imposed under section 1441, 1442, or

1443 on any payment to aforeign person

iseligible for reduction under the terms of

an income tax treaty only to the extent

that such payment is treated as derived by

aresident of an applicable treaty jurisdic-

tion, such resident is a beneficial owner of

the payment, and all other applicable re-

quirements for benefits under the treaty

are satisfied. A payment received by an

entity istreated as derived by aresident of

an applicable treaty jurisdiction to the ex-

tent that the payment is subject to tax in

the hands of aresident of that jurisdiction.
For this purpose, a payment received di-

rectly by an entity that is treated as fis-

cally transparent by the applicable treaty

jurisdiction shall be considered a payment
subject to tax in the hands of aresident of

the jurisdiction to the extent that the inter-

est holders in the entity are residents of

the jurisdiction. For purposes of the pre-

ceding sentence, interest holders do not in-

clude any direct or indirect interest holders
that are themselves treated as fiscally

transparent entities by the applicable
treaty jurisdiction. A payment received by

an entity that is not treated as fiscally

transparent by the applicable treaty juris-

diction shall be considered a payment sub-

ject to tax in the hands of a resident of

such jurisdiction only if the entity is itself

aresident of that jurisdiction. If the entity

is a wholly-owned entity that is disre-

garded for federal tax purposes under

8301.7701-2(c)(2) of this chapter as an

entity separate from its owner and whose
single member is a foreign person,

amounts paid to such entity may neverthe-

lessbe treated as derived by aresident of a
treaty country if the entity istreated by the
applicable treaty country as deriving the
income as a resident of that country. The
provisions of §1.894-1T(d)(1) through (4)

shall apply for purposes of determinations
made under this paragraph (b)(4).

(if) Withholding certificates—(A) In
general. The type of withholding certifi-
cate or other appropriate documentation
that must be furnished by a person claim-
ing a reduced rate of withholding under
an income tax treaty depends upon the
status of the entity under the laws of the
applicable treaty jurisdiction. For exam-
ple, if the person receiving the payment is

a foreign entity but the persons eligible
for benefits under the applicable income
tax treaty are the entity’ s interest holders
in the foreign entity receiving the pay-
ment, rather than the entity itself, then the
entity shall be treated as aforeign partner-
ship for purposes of determining which
withholding certificate is appropriate irre-
spective of the fact that the entity may be
treated as a corporation for U.S. tax pur-
poses. If, conversely, the person eligible
for benefits under an income tax treaty is
the entity rather than the interest holders,
then the entity shall be treated as a corpo-
ration for purposes of determining which
withholding certificate is appropriate irre-
spective of the fact that the entity may be
treated as a partnership for U.S. tax pur-
poses. In the event of a claim for dual
treatment described in paragraph
(b)(4)(iii) of this section, multiple with-
holding certificates may have to be fur-
nished. Multiple withholding certificates
may also have to be furnished if the entity
receives income for which areduction of
withholding is claimed under a provision
of the Internal Revenue Code (e.g., port-
folio interest) and income for which are-
duction of withholding is claimed under
an income tax treaty. Absent actual
knowledge or reason to know otherwise, a
withholding agent may rely on the repre-
sentations on the certificate that the bene-
ficial owner derives the income and is a
resident of the applicable treaty country,
within the meaning of §1.894-1T(d) and
the applicable income tax treaty, without
having to inquire into the truthful ness of
these representations or to research for-
eign law.

(B) Certification by qualified interme -
diary. A foreign corporation that is a
qualified intermediary described in
81.1441-1(e)(5)(ii)(C) for purposes of
claiming reduced rates of withholding
under an income tax treaty for its share-
holders (who are treated as deriving the
income paid to the corporation as resident
of an applicable treaty jurisdiction) may
furnish a single Form W-8 for its share-
holders for amounts for which it claims
the benefit of areduced rate of withhold-
ing under an applicable income tax treaty.
The Form W-8 shall be one described
under 81.1441-1(e)(3)(ii).

(iii) Multiple claims of treaty benefits.
A withholding agent may make a payment
to aforeign entity that is simultaneously

claiming areduced rate of tax on its own
behalf for a portion of the payment and a
reduced rate on behalf of personsin their
capacity as interest holdersin that entity
for the same or for another portion of the
payment. In the case of concurrent and
inconsistent claims of treaty benefits for
the same amount, the withholding agent
may choose to reject the clam and re-
guest that a consistent claim be submitted
or it may choose which reduction to
apply. In the case of concurrent and con-
sistent claims (e.g., the entity that is paid
the amount claims a reduced rate for a
portion of the payment and an interest
holder claims a different reduced rate for
the balance of the payment), the with-
holding agent may, at its option, accept
such dual claim based, as appropriate, on
withholding certificates furnished by such
persons with respect to their respective
shares of such payment, even though the
withholding agent holds different with-
holding certificates that requiresit to treat
the entity inconsistently with respect to
different payments or with respect to dif-
ferent portions of the same payment. See
paragraph (b)(4)(iv) Example 2 of this
section. If the withholding agent does not
accept claims of reduced rate presented
by any one or more of the interest holders,
or by the entity, any interest holder or the
entity may subsequently claim arefund or
credit of any amount so withheld to the
extent the holder’s or entity’s share of
such withholding exceeds the amount of
tax due under section 894 (in the case of a
foreign person) or under section 1 or 11
(inthe case of aU.S. person).

(iv) Examples. This paragraph (b)(4)
isillustrated by the following examples:

Example 1. (i) Facts. Entity A isabusinessor-
ganization formed under the laws of country Y that
has an income tax treaty with the United States. A
receives U.S. source royalties from withholding
agent R and claims a reduced rate of withholding
under the U.S.—Ytax treaty on its own behalf (rather
than on behalf of itsinterest holders). A furnishesa
beneficial owner withholding certificate described
in paragraph (b)(1) of this section that represents
that A isaresident of country Y (within the meaning
of the U.S.—Ytax treaty) and the beneficial owner of
the royalties (within the meaning of the U.S.—Y tax
treaty).

(i) Analysis. Absent actual knowledge or reason
to know otherwise, R may rely on the representation
that A is aresident of country Y and a beneficial
owner of the royalty income within the meaning of
the U.S.-Y tax treaty.

Example 2. (i) Facts. Thefactsare the same as
under Example 1, except that one of A’'s interest
holders, T, is an entity organized in country Z. The
U.S.—Z tax treaty reduces the rate on royalties to



zero whereas the rate on royalties under the U.S.—Y
tax treaty isonly reduced to 5 percent. T furnishesa
beneficial owner withholding certificate to A that
represents that T is deriving its distributive share of
the royalty income paid to A as aresident of country
Z (within the meaning of §1.894-1T(d)(1) and the
U.S—Z tax treaty) and isthe beneficial owner of the
royalty income (within the meaning of the U.S.-Z
tax treaty). A furnishesto R an intermediary with-
holding certificate described in 81.1441-1(e)(3)(iii)
to which it attaches T's beneficial owner withhold-
ing certificate for the portion of the payment that T
claims asits distributive share of the royalty income.
A also furnishesto R abeneficial owner withholding
certificate for itself for the portion of the payment
that T does not claim asiits distributive share.

(ii) Analysis. Absent actual knowledge or rea-
son to know otherwise, R may rely on the documen-
tation furnished by A in order to treat the royaty
payment to asingle foreign entity (A) as derived by
different residents of tax treaty countries as a result
of concurrent and consistent claims presented under
different treaties. R may, at its option, grant dua
treatment, that is, a reduced rate of zero percent
under the U.S.—Z treaty on the portion of the royalty
payment that T claims to derive as a resident of
country Z and areduced rate of 5 percent under the
U.S—Ytreaty for the balance. However, under para-
graph (b)(4)(iii) of this section, R may, at its option,
treat A asthe only relevant person deriving the roy-
alty and grant benefits under the U.S-Y treaty only.

Example 3. (i) Facts. Entity A isabusinessor-
ganization formed under the laws of the United
States and is classified as a partnership for U.S. tax
purposes. A'spartnersare Sand T. Sis an entity or-
ganized in country Z. T is an entity organized in
country X. Under the laws of country Z, A is treated
as an entity taxable at the entity level. Therefore, S
istreated as a shareholder for purposes of the laws
of country Z and is not required to take A'sincome
into account for purposes of determining itstax lia-
bility under those laws. Distributions from A are
treated as distributions from a corporate entity for
purposes of the tax laws of Country Z. Under the
laws of country X, A istreated as afiscally transpar-
ent entity and T isrequired to take into account its
distributive share of A’'sincome for purposes of de-
termining its tax liability under those laws. A re-
ceives U.S. source royalties that are not connected
with atrade or business. The United States has a tax
treaty with countries Z and X under which the rate
on royaltiesisreduced to zero. Both SandT furnish
abeneficial owner certificate to A representing that
they are resident of their respective countries and a
beneficial owner of their respective distributive
share of royalty income. A has actua knowledge of
the tax treatment of Sand T in their respective coun-
tries.

(if) Analysis. Because A isapartnership for U.S.
tax purposes, Sand T are each taxable on their re-
spective distributive share of the royalty income
under section 881(a). However, under §1.1441-5-
(b)(1), the payment of royalty to A is not a payment
subject to withholding. Instead, under
§1.1441-5(b)(2), A must withhold on each partner’s
distributive share of U.S. source royalty income and
may apply the rules of this section to determine the
extent to which the 30-percent withholding rate
under section 1442 should be reduced under the in-
come tax treaties with countriesZ and X. Because A
has actual knowledge of the tax treatment of Sin
country Z as a shareholder of A and not as a partner
(or owner of afiscally trangparent entity), A may
not rely on the certificate furnished by Sin order to
reduce the rate of withholding under the U.S.—Z tax
treaty. Therefore, it withholds 30 percent of S'sdis-
tributive share of royalty income. Amay relyonT's

certificateto treat T as deriving its distributive share
of A'sroyalty income as aresident of country X and
as abeneficial owner. Therefore, A withholdson T's
distributive share of royalty income at the reduced
rate under the U.S—X tax treaty.

Example4. (i) Facts. Entity A isabusinessor-
ganization formed under the laws of country Y. A
receives from withholding agent R U.S. source roy-
alties and U.S. source interest income that is poten-
tialy eligible for the portfolio interest exemption
under section 871(h) and 881(c). A’'sinterest holders
are S, an individual who residesin country Y, T, an
individual who residesin country Z, and U, an indi-
vidual resident in the United States. The United
States has a tax treaty with both countryY and coun-
try Z. The U.S.—Ytax treaty reduces the rate on roy-
atiesto 5 percent, and the U.S—Z tax treaty reduces
the rate to zero. A is classified as a partnership
under U.S. tax principles. Under the tax laws of
country Y, A istreated as afiscally transparent entity
and Sisrequired to include in income his distribu-
tive share of A’'sincome. A furnishesto R an inter-
mediary withholding certificate described in
§1.1441-5(c)(3)(iii) to which it attaches—

(A) A Form W-9 for U; and

(B) Beneficial owner withholding certificates for
Sand T that represent that Sand T are foreign per-
sons. For purposes of claiming the reduced rate
under each applicable tax treaty, each of Ssand T' s
certificates representsthat Sand T are deriving their
distributive share of the royalty income as aresident
of their respective countries (within the meaning of
§1.894-1T(d)(1) and of the applicable tax treaty)
and as a beneficial owner (within the meaning of the
applicable tax treaty).

(ii) Analysis. Absent actual knowledge or rea-
son to know otherwise, R may rely on the represen-
tationsthat Sand T derive a distributive share of the
royalty income as resident of their respective coun-
tries and are the beneficial owners of the income.
Therefore, R may withhold on S's distributive share
of the royalty income paid to A at the 5-percent rate
under the U.S.—Ytax treaty. R may withholdon T's
distributive share of the royalty income paid to A at
the zero rate under the U.S.—Z tax treaty, even
though A is not organized in, or aresident of, coun-
try Z. Rmay rely on U’'s Form W-9 to treat U asa
U.S. person. Therefore, R does not withhold on U’s
share of the royalty payment. R also does not with-
hold on any portion of theinterest paid to A because
Sand T have furnished beneficial owner certificates
and U has furnished a Form W-9.

Example5. (i) Facts. Thefactsarethe sameas
in Example 4, except that A represents that it derives
theroyalty income it receives from R as aresident of
country Y (within the meaning of §1.894-1T(d)(1)
and the U.S.—Ytax treaty) and as a beneficial owner
of the income (within the meaning of the U.S.—Ytax
treaty). Neither T nor S represent to derive the roy-
alty income as resident of their respective country.
A furnishes an intermediary withholding certificate
described in §1.1441-1(e)(3)(iii) to which it attaches
aForm W-9 for U and beneficial owner withholding
certificates for Sand T. No claims of reduced rate
under atax treaty are made on S's or T's certificates.
A also furnishesto R its own beneficial withholding
certificate in order to claim the reduced rate under
the U.S—Y tax treaty for the royalty income.

(ii) Analysis. Absent actual knowledge or reason
to know otherwise, R may rely on A’'sintermediary
certificate and the certificates attached thereto in
order to treat Sand T as foreign beneficial owners
for purposes of treating the interest as portfolio in-
terest and to treat U asa U.S. payee. Therefore, R
does not withhold on the payment of interest to A.
In addition, absent actual knowledge or reason to
know otherwise, R may rely on A's beneficial owner

certificate in order to reduce the rate of withholding
on the royalty income under the U.S.—Y tax treaty.

(5) Claim of benefits under an income
tax treaty by a U.S. person. In certain
cases, aU.S. person may claim the benefit
of an income tax treaty. For example,
under certain treaties, a U.S. citizen resid-
ing in the treaty country may claim are-
duced rate of U.S. tax on certain amounts
representing a pension or an annuity from
U.S. sources. Claims of treaty benefits by
aU.S. person may be made by furnishing
a Form W-9 to the withholding agent or
such other form as the IRS may prescribe
in published guidance (see
§601.601(d)(2) of this chapter).

(c) Proof of tax residence in a treaty
country and certification of entitlement to
treaty benefits—(1) In general. A benefi-
cial owner establishes proof of itstax res-
idence in atreaty country for purposes of
its claim to the withholding agent that a
reduced rate of tax applies under an in-
come tax treaty by complying with the
procedures described in this paragraph (c)
or with such other procedures as the IRS
may prescribe in published guidance (see
8601.601(d)(2) of this chapter). For pur-
poses of this section, the resdence of a
beneficial owner must be determined in
accordance with the provisions of the ap-
plicable U.S. income tax treaty as may be
clarified by any applicable regulations
thereunder, or technical explanations
thereof, or other published guidance.

(2) Certification of taxpayer identify -
ing number —(i) Ingeneral. A taxpayer
may certify its taxpayer identifying num-
ber as required under paragraph (b)(1) of
this section by having the number certi-
fied by the IRS either directly as provided
under paragraph (c)(2)(ii) of this section
or through a qualified intermediary as
provided in paragraph (c)(2)(iii) of this
section.

(i) IRScertified TIN. The IRS shall
certify a taxpayer identifying number
(TIN) upon a certificate of residence de-
scribed in paragraph (c)(3) of this section
to which it shall attach the certifications
described in paragraphs (c)(5)(i) and (ii)
of this section, if applicable. The tax-
payer may provide documentary evidence
described in paragraph (c)(4) of this sec-
tion ingtead of a certificate of residence.
However, ataxpayer (other than a person
organized as a corporate body in the ap-



plicable treaty jurisdiction) may furnish
documentary evidence instead of a certifi-
cate of residence only if a certificate of
residenceis not available to the taxpayer.
A certificate of residence is not available
for purposes of this paragraph (c)(2)(ii) if
the tax administration of the country
where the taxpayer claims to be aresident
does not have a procedure in effect by
which such certificates are routinely is-
sued or the taxpayer establishes that ob-
taining such certificate would require an
unreasonable amount of time or costs rel-
ative to the taxpayer’s circumstances
(e.g., amount of investmentsin the United
States). A person organized as a corporate
body in the applicable treaty jurisdiction
may, instead of a certificate of residence,
furnish a certificate of incorporation, arti-
cles of incorporation, or other official
document reflecting the taxpayer’s status
as a corporate body in that jurisdiction,
regardless of whether a certificate of resi-
dence described in paragraph (c)(3) of
this section is otherwise available. The
certificate or documentary evidence must
be furnished to the IRS by, or on behalf
of, the beneficial owner upon application
for the taxpayer identifying number or at
any other time, as permitted under such
procedures as the IRS may prescribe in
published guidance (see §601.601(d)(2)
of this chapter). If thetax residence of the
beneficial owner changes, the beneficial
owner shall notify the IRS of that change
within 30 days thereof. This requirement
is in addition to the notification require-
ments described in 8§1.1441-1(e)-
(4)(ii)(D) regarding notification to awith-
holding agent in the event of changesin
the beneficial owner’s circumstances.
The IRS may, under the exchange of in-
formation provisions of an applicable in-
come tax treaty, exchange information
with the relevant foreign competent au-
thority for the purpose of confirming with
appropriate tax officials of the other coun-
try that the beneficial owner continues to
be atax resident of that country. The IRS
may from time to time, in its discretion,
request that the beneficial owner recon-
firmits residence in the treaty country.
(iii) Special rules for qualified inter -
mediaries. The IRS may certify a tax-
payer identifying number based upon the
certification of a qualified intermediary
described in 81.1441-1(e)(5)(ii) regard-

ing the tax residence of any of its account
holders, under procedures agreed upon
with the IRS. If anew account holder has
aTIN at the time it opens an account, the
qgualified intermediary may rely on a
statement by the account or interest
holder that appropriate proof of tax resi-
dencein the treaty jurisdiction was previ-
ously provided to the IRS. In such case,
the qualified intermediary must notify the
IRS each time that the account or interest
holder’s address changes to another coun-
try or when the account or interest holder
terminates its relationship with the quali-
fied intermediary within 30 days of that
change.

(3) Certificate of residence. A certifi-
cate of residence referred to in paragraph
(b)(2)(i) or (c)(2)(ii) of this section is a
certification issued by the competent au-
thority (or another appropriate tax offi-
cial) of the treaty country of which the
taxpayer claims to be a resdent that the
taxpayer has filed its most recent income
tax return as a resident of that country
(within the meaning of the applicable tax
treaty). A certificate of residenceisvalid
for a period of three years or such longer
period as the IRS may prescribe in pub-
lished guidance (see §601.601(d)(2) of
this chapter). The competent authorities
may agree to a different procedure for
certifying residence, in which case such
procedure shall govern for payments
made to a person claiming to be aresident
of the country with which such an agree-
ment isin effect.

(4) Documentary evidence establish -
ing residence in the treaty country—(i)
Individuals. For purposes of this para-
graph (c)(4), documentary evidence es-
tablishes the residence of an individua in
atreaty country if it includes the name,
address, and photograph of the person
seeking to prove residence, is an officia
document issued by an authorized gov-
ernmental body (i.e., a government or
agency thereof, or a municipality), and
has been issued no more than three years
prior to presentation to the IRS or the
withholding agent. A document older
than three years may be relied upon as
proof of residence only if it is accompa-
nied by additional evidence of the per-
son’s residence in the treaty country (e.g.,
a bank statement, utility bills, or medical
bills). Documentary evidence must bein

the form of original documents or certi-
fied copies thereof. Documentary evi-
dence must be accompanied by an affi-
davit of the taxpayer signed under
penalties of perjury that the documentary
evidence submitted is true and complete.

(i) Persons other than individuals.
For purposes of this paragraph (c)(4),
documentary evidence establishes the res-
idence in atreaty country of a person
other than an individual if it includes the
name of the entity and the address of its
principal office in the treaty country, and
is an official document issued by an au-
thorized governmental body (e.g., a gov-
ernment or agency thereof, or a munici-
pality).

(5) Certifications regarding entitle -
ment to treaty benefits—(i) Certification
regarding conditions under a Limitation
on Benefits Article. A taxpayer that is not
an individual must certify to the IRS by
way of an affidavit attached to its request
for certification of its employer identifica
tion number that it meets one or more of
the conditions set forth in the Limitation
on Benefits Article (if any, or inasimilar
provision) contained in the applicable tax
treaty. The affidavit must describe suffi-
cient facts for the IRS to determine which
condition the taxpayer claims to satisfy.
The affidavit must be signed by the tax-
payer under penalties of perjury.

(ii) Certification regarding whether
the taxpayer derives the income. A tax-
payer that is not an individual shall certify
to the IRS by way of an affidavit attached
to its request for certification of its em-
ployer identification number that any in-
come for which it intends to claim bene-
fits under an applicable income tax treaty
isincome that will properly be treated as
derived by itself as a resident of the ap-
plicable treaty jurisdiction within the
meaning of §1.894-1T(d)(1). The affi-
davit must be signed under penalties of
perjury. This requirement does not apply
if the taxpayer furnishes a certificate of
residence that certifies that fact.

(d) Joint owners. In the case of apay-
ment to joint owners, each owner must
furnish awithholding certificate or, if ap-
plicable, documentary evidence or a cer-
tificate of residence. The applicable rate
of tax on a payment of income to joint
owners shall be the highest applicable
rate.



(e) Related party dividends under
U.S-Denmark income tax treaty. Article
VI(3) of the income tax treaty between
the United States and Denmark (see
1950-1 C.B. 77; see aso §601.601(d)(2)
of this chapter) reduces the rate of tax on
dividends between related corporationsto
5 percent subject to the condition that the
relationship between the domestic and
foreign corporations was not arranged or
maintained for the purpose of securing the
reduced rate. A domestic corporation that
makes a distribution derived by aresident
of Denmark may treat this condition as
satisfied if, prior to the payment, a request
has been made to the IRS for a private let-
ter ruling determining that the relation-
ship between the corporation and the
Danish resident was not arranged or
maintained for such purpose and the IRS
has either issued a favorable ruling (and
the ruling has not been revoked) or is con-
sidering the ruling request.

(f) Failureto receive withholding cer -
tificate timely. See applicable procedures
described in §1.1441-1(b)(7) in the event
the withholding agent does not hold an
appropriate withholding certificate or
other appropriate documentation at the
time of payment.

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 1998.

(2) Transitionrules. For purposes of
this section, a withholding agent that on
December 31, 1998, holds a Form 1001 or
8233 that is valid under the regulationsin
effect prior to January 1, 1999 (see 26
CFR parts 1 and 35a, revised April 1,
1997), may treat it as a valid withholding
certificate until its validity expires under
those regulations or, if earlier, until De-
cember 31, 1999. Further, the validity of
awithholding certificate or statement that
is dated prior to January 1, 1998, isvalid
on January 1, 1998, and would expire at
any time during 1998, is extended until
December 31, 1998 (and is not extended
after December 31, 1998 by reason of the
immediately preceding sentence). The
rule in this paragraph (g)(2), however,
does not apply to extend the validity pe-
riod of a withholding certificate that ex-
piresin 1998 solely by reason of changes
in the circumstances of the person whose
name is on the certificate or in interpreta-
tion of the law under the regulations

under 81.894-1T(d). Notwithstanding the
three preceding sentences, a withholding
agent may choose to not take advantage
of the transition rule in this paragraph
(9)(2) with respect to one or more with-
holding certificates and, therefore, to re-
quire new withholding certificates con-
forming to the requirements described in
this section. Certificates issued prior to
April 1, 1998, that expire at any time after
March 31, 1998 (other than by reason of
changes in the circumstances of the per-
son whose name is on the certificate) shall
remain valid until December 31, 1998.

Par. 12. Section 1.1441-7 is amended
by

1. Revising paragraphs (a) through (c).

2. Redesignating paragraph (d) as
paragraph (f).

3. Adding new paragraph (d), and
paragraphs (€) and (g).

4. Removing the language “(j)” and
adding “(g)” inits place in the first sen-
tence of newly designated paragraph
H@).

5. Removing the language “(d)” and
adding “(f)” in its place in the first sen-
tence of newly designated paragraph
(H)(1), in thefirst sentence of newly desig-
nated paragraph (f)(2)(i), and in the first
sentence of newly designated paragraph
(3.

6. Removing the authority citation at
the end of the section.

Therevisions read as follows:

§1.1441-7 General provisionsrelating
to withholding agents.

(@) Withholding agent defined. For
purposes of chapter 3 of the Internal Rev-
enue Code (Code) and the regulations
under such chapter, the term withholding
agent means any person, U.S. or foreign,
that has the control, receipt, custody, dis-
posal, or payment of an item of income of
a foreign person subject to withholding,
including (but not limited to) aforeign in-
termediary described in §1.1441-1(e)-
(3)(i), a foreign partnership, or a U.S.
branch describe din §1.1441-1(b)-
(2)(iv)(A) or (E). See 81.1441-1(b)(1)
and (2) for determining whether a pay-
ment is considered made to aforeign per-
son. Any person who meets the definition
of awithholding agent is required to de-
posit any tax withheld under
§1.1461-1(a) and to make the returns pre-

scribed by §1.1461-1(b) and (c), as modi-
fied by the terms of an agreement with a
qualified intermediary (in the case of a
gualified intermediary) or, in the case of a
foreign partnership, to make the returns
prescribed under section 6031 and the
regulations thereunder. When several
persons qualify as withholding agents
with respect to a single payment, only one
tax isrequired to be withheld and, gener-
ally, only one return (on Form 1042, asre-
quired under §1.1461-1(b)), isrequired to
be made. See 8§1.1461-1(b)(2) and (c)(4)
for filing procedures when multiple with-
holding agents are involved. In the case
of awithholding agent paying to partners
of a withholding foreign partnership de-
scribed in §1.1441-5(c)(2)(i), the with-
holding agent may arrange with the part-
nership to withhold if it is provided the
information by the partnership, in which
case the partnership does not have to
withhold. However, the partnership must
till file a partnership return under section
6031(a) and the regulations under that
section. The withholding agent does not
have to file Forms 1042—S (but does have
to file a Form 1042) since the withholding
foreign partnership furnishes Forms K-1
to its partners pursuant to section 6031(b)
and §1.6031(b)-1T. For purposes of this
section and any requirement to withhold
under chapter 3 of the Code and the regu-
lations thereunder, a person who, as a
nominee described in §1.6031(c)—1T, has
furnished to a partnership all of the infor-
mation required to be furnished under
§1.6031(c)-1T(a) shal not be treated as a
withholding agent if it has notified the
partnership that it is treating the provision
of information to the partnership asadis-
charge of its obligations as a withholding
agent.

(b) Sandards of knowledge—(1) In
general. A withholding agent must with-
hold at the full 30-percent rate under sec-
tion 1441, 1442, or 1443(a) or at the full
4-percent rate under section 1443(b) if it
has actual knowledge or reason to know
that aclaim of U.S. status or of areduced
rate of withholding under section 1441,
1442, or 1443 isincorrect. A withholding
agent shall be liable for tax, interest, and
penalties to the extent provided under sec-
tions 1461 and 1463 and the regulations
under those sectionsiif it fails to withhold
the correct amount despite its actual



knowledge or reason to know the amount
required to be withheld. For purposes of
the regulations under sections 1441, 1442,
and 1443, a withholding agent may rely
on information or certifications contained
in, or attached to, a withholding certifi-
cate or other documentation furnished by
or for abeneficial owner or payee unless
the withholding agent has actua knowl-
edge or reason to know that the informa-
tion or certifications are not correct and, if
based on such knowledge or reason to
know, it should withhold (under chapter 3
of the Code or another withholding provi-
sion of the Code) an amount greater than
would be the case if it relied on the infor-
mation or certifications, or it should re-
port (under chapter 3 of the Code or under
another provision of the Code) an amount
that would not otherwise be reportable if
it relied on the information or certifica-
tions. See §1.1441-1(e)(4)(viii) for ap-
plicable reliance rules. A withholding
agent that has received notification by the
Internal Revenue Service (IRS) that a
claim of U.S. status or of areduced rate is
incorrect has actual knowledge beginning
on the date that is 30 calendar days after
the date the notice is received. A with-
holding agent that fails to act in accor-
dance with the presumptions set forth in
§81.1441-1(b)(3), 1.1441-4(a), 1.1441-
5(d) and (e), or 1.1441-9(b)(3) may also
be liable for tax, interest, and penalties.
See §1.1441-1(b)(3)(ix) and (7).

(2) Reason to know—(i) Ingeneral. A
withholding agent shall be considered to
have reason to know if its knowledge of
relevant facts or statements contained in
the withholding certificates or other docu-
mentation is such that a reasonably pru-
dent person in the position of the with-
holding agent would question the claims
made.

(if) Limitson reason to know in certain
cases. Except as otherwise provided in
paragraph (b)(3) of this section, a with-
holding agent that is afinancial institution
(including a regulated investment com-
pany) with which a customer may open an
account has areason to know with respect
to payments of amounts described in
§1.1441-6(b)(2)(ii) that a beneficial
owner withholding certificate or docu-
mentary evidence for a beneficial owner
is not reliable only if any one or more of
the circumstances described in this para-
graph (b)(2)(ii) exist for a withholding

certificate. In such a case, the withhold-
ing agent may require a new withholding
certificate. In the absence of a new cer-
tificate, a withholding agent may rely on
the withholding certificate only after doc-
umentation is provided in support of the
claim of foreign status, classification, or
reduced rate of tax under atax treaty.

(A) The permanent residence address
on the withholding certificate is an ad-
dressin the United States. In the case of
an individual, trust, or estate, the with-
holding agent may rely on information in
its files that is less than three years old
and that supports the beneficial owner’s
claim of foreign status, despite aU.S. ad-
dress (for example, a bank has evidence
of the diplomatic status of a customer). In
the absence of evidence in the withhold-
ing agent’s files, the agent meets its due
diligence obligation for purposes of this
paragraph (b)(2)(ii)(A) if it contacts the
beneficial owner or its agent in the United
States and obtains an explanation in writ-
ing supporting the foreign status of the
beneficial owner (for example, the benefi-
cial owner isanonresident alien individ-
ual temporarily present in the United
States as a teacher; see §301.7701-
(b)=3(b)(3) of this chapter) and documen-
tation supporting the claim of foreign sta-
tus is attached to the beneficial owner’s
statement (for example, in the case of a
nonresident alien individual teacher, a
copy of the relevant pages of the benefi-
cial owner’s passport showing the indi-
vidual’s U.S. visa status or a copy of rele-
vant INS documents). In the case of a
beneficial owner other than an individual,
trust, or estate, the withholding agent
must inquire as to whether the person
whose name is on the certificate is actu-
aly organized or created under the laws
of aforeign country.

(B) The payment is directed to aP.O.
Box, an in-care-of address, or a U.S. ad-
dress. In the case of an individual, the
withholding agent may rely, for example,
on documentary evidence of a type de-
scribed in 81.1441-6(c)(3) or (4) support-
ing the beneficial owner’s claim of res-
dence in a foreign country to ascertain
that the individual is a nonresident alien
individual. In the case of a person other
than an individual, the withholding agent
may rely on other evidence to ascertain
that the person whose name is on the cer-
tificateis not aU.S. person.

(C) In the case of income for which
benefits are claimed under an income tax
treaty, the permanent residence address or
mailing address is not in the correspond-
ing treaty country. In such a case, the
withholding agent may rely, for example,
on documentary evidence of a type de-
scribed in 81.1441-6(c)(3) or (4) support-
ing the beneficial owner’s claim of resi-
dence in the country whose benefits under
an income tax treaty with the United
States are invoked.

(D) The mailing address on the with-
holding certificate is in the United States
or the beneficial owner notifies the with-
holding agent of a new address for mail-
ing or residential purposes that is in the
United States, a PO. box, or an in-care-
address, or, in the case of income for
which benefits are claimed under an in-
come tax treaty, the mailing address on
the certificate or the new mailing or resi-
dential address notified to the withholding
agent is not in the treaty country. The
withholding agent may, however, rely on
documentary evidence of atype described
in 81.1441-6(c)(3) or (4) supporting the
beneficial owner’sclaim of residencein a
foreign country.

(E) The name of the person on the
withholding certificate or documentary
evidence indicates that the person’s status
is acorporation, partnership, trust, estate,
or an individual, and the person’s claim of
status is not consistent with such indica-
tion. For example, a person whose name
indicatesthat it is a per se corporation de-
scribed in §8301.7701-2(b)(8)(i) of this
chapter represents on a Form W-38 that it
isapartnership.

(F) Such other circumstances as the
IRS may prescribe in published guidance
(see 8601.601(d)(2) of this chapter).

(3) Coordinated account information
systems. See §1.1441-1(e)(4)(ix) for ap-
plication of these rules other than on an
account-by-account basis so that a with-
holding agent that relies on a coordinated
account information system for documen-
tation is considered to know or have rea-
son to know the facts recorded in the sys-
tem.

(c) Authorized agent—(1) Ingeneral.
The acts of an agent of a withholding
agent (including the receipt of withhold-
ing certificates, the payment of amounts
of income subject to withholding, and the
deposit of tax withheld) are imputed to



the withholding agent on whose behalf it
is acting. However, if the agent is a for-
eign person, a withholding agent that is a
U.S. person may treat the acts of the for-
eign agent as its own for purposes of de-
termining whether it has complied with
the provisions of this section, but only if
the agent is an authorized foreign agent, as
defined in paragraph (c)(2) of this section.
An authorized foreign agent cannot apply
the provisions of this paragraph (c) to ap-
point another person its authorized foreign
agent with respect to the payments it re-
ceives from the withholding agent.

(2) Authorized foreign agent. An agent
is an authorized foreign agent only if—

(i) Thereis a written agreement be-
tween the withholding agent and the for-
eign person acting as agent;

(if) The notification procedures de-
scribed in paragraph (c)(3) of this section
have been complied with;

(iii) Books and records and relevant
personnel of the foreign agent are avail-
able (on a continuous basis, including
after termination of the relationship) for
examination by the IRS in order to evalu-
ate the withholding agent’s compliance
with the provisions of chapters 3 and 61
of the Code, section 3406, and the regula-
tions under those provisions; and

(iv) The U.S. withholding agent re-
mains fully liable for the acts of its agent
and does not assert any of the defenses
that may otherwise be available, includ-
ing under common law principles of
agency in order to avoid tax liability
under the Internal Revenue Code.

(3) Notification. A withholding agent
that appoints an authorized agent to act on
its behalf for purposes of §1.871-14-
(c)(2), the withholding provisions of
chapter 3 of the Code, section 3406 or
other withholding provisions of the Inter-
nal Revenue Code, or the reporting provi-
sions of chapter 61 of the Code, is re-
quired to file notice of such appointment
with the Office of the Assistant Commis-
sioner (International). Such notice shall
be filed before the first payment for which
the authorized agent acts as such. Such
notice shall acknowledge the withholding
agent liability as provided in paragraph
(©)(2)(iv) of this section.

(4) Liability of U.S withholding agent.
An authorized foreign agent is subject to
the same withholding and reporting oblig-
ations that apply to any withholding agent

under the provisions of chapter 3 of the
Code and the regulations thereunder. In
particular, an authorized foreign agent
does not benefit from the special proce-
dures or exceptions that may apply to a
qualified intermediary. A withholding
agent acting through an authorized for-
eign agent is liable for any failure of the
agent, such as failure to withhold an
amount or make payment of tax, in the
same manner and to the same extent as if
the agent’ s failure had been the failure of
the U.S. withholding agent. For this pur-
pose, the foreign agent’s actual knowl-
edge or reason to know shall be imputed
to the U.S. withholding agent. The U.S.
withholding agent’ s liability shall exist ir-
respective of the fact that the authorized
foreign agent is also a withholding agent
and isitself separately liable for failure to
comply with the provisions of the regula-
tions under section 1441, 1442, or 1443.
However, the sametax, interest, or penal-
ties shall not be collected more than once.

(5) Filing of returns. See 81.1461-1-
(b)(2)(iii) and (c)(4)(iii) regarding returns
required to be made where a U.S. with-
holding agent acts through an authorized
foreign agent.

(d) United Sates obligations. If the
United States is a withholding agent for
an item of interest, including original
issue discount, on obligations of the
United States or of any agency or instru-
mentality thereof, the withholding obliga-
tion of the United Statesis assumed and
discharged by—

(1) The Commissioner of the Public
Debt, for interest paid by checks issued
through the Bureau of the Public Debt;

(2) The Treasurer of the United States,
for interest paid by him or her, whether by
check or otherwise;

(3) Each Federal Reserve Bank, for in-
terest paid by it, whether by check or oth-
erwise; or

(4) Such other person as may be desig-
nated by the IRS.

(e) Assumed obligations. If, in con-
nection with the sale of a corporation’s
property, payment on the bonds or other
obligations of the corporation is assumed
by a person, then that person shall be a
withholding agent to the extent amounts
subject to withholding are paid to a for-
eign person. Thus, the person shall with-
hold such amounts under §1.1441-1 as
would be required to be withheld by the

seller or corporation had no such sale or
assumption been made.

* * * * *

(g) Effective date. Except as otherwise
provided in paragraph (f)(3) of this sec-
tion, this section applies to payments
made after December 31, 1998.

Par. 13. Section 1.1441-8T is redesig-
nated as §1.1441-8 and amended as follows:

1. The section heading and paragraph
(b) arerevised.

2. Paragraphs (c), (d), (¢) and (f) are
added.

Therevisions and additions read as fol -
lows:

81.1441-8 Exemption from withholding
for payments to foreign governments,
international organizations, foreign
central banks of issue, and the Bank

for International Settlements.

* * * * *

(b) Reliance on claim of exemption by
foreign government. Absent actual
knowledge or reason to know otherwise,
the withholding agent may rely upon a
claim of exemption made by the foreign
government if, prior to the payment, the
withholding agent can reliably associate
the payment with documentation upon
which it can rely to treat the payment as
made to a beneficial owner in accordance
with 81.1441-1(e)(1)(ii). A Form W-8
furnished by a foreign government for
purposes of claiming an exemption under
this paragraph (b) isvalid only if, in addi-
tion to other applicable requirements, it
certifies that theincomeis, or will be, ex-
empt from taxation under section 892 and
the regulations under that section and
whether the person whose nameis on the
certificate is an integral part of aforeign
government (as defined in §1.892-2T(a)-
(2)) or a controlled entity (as defined in
§1.892-2T(a)(3)).

(c) Income of a foreign central bank of
issue or the Bank for International Settle -
ments—(1) Certain interest income Sec-
tion 895 provides for the exclusion from
gross income of certain income derived
by aforeign central bank of issue, or by
the Bank for International Settlements,
from obligations of the United States or of
any agency or instrumentality thereof or
from interest on deposits with persons
carrying on the banking business if the
bank is the owner of the obligations or de-



posits and does not hold the obligations or
deposits for, or use them in connection
with, the conduct of a commercial bank-
ing function or other commercial activity
by such bank. See §1.895-1. Absent ac-
tual knowledge or reason to know that a
foreign central bank of issue, or the Bank
for International Settlements, is operating
outside the scope of the exclusion granted
by section 895 and the regulations under
that section, the withholding agent may
rely on aclaim of exemption if, prior to the
payment, the withholding agent can reli-
ably associate the payment with documen-
tation upon which it can rely to treat the
foreign central bank of issue or the Bank
for International Settlements as the benefi-
cial owner of the payment in accordance
with §1.1441-1(e)(1)(ii). A Form W-8
furnished by aforeign central bank of issue
or the Bank for International Settlements
for purposes of claiming an exemption
under this paragraph (c)(1) isvalid only if,
in addition to other applicable require-
ments, it certifies that the person whose
name is on the certificate is a foreign cen-
tral bank of issue, or the Bank for Interna-
tional Settlements, and that the bank does
not, and will not, hold the obligations or
the bank deposits covered by the Form
W-8 for, or use them in connection with,
the conduct of acommercia banking func-
tion or other commercia activity.

(2) Bankers acceptances. Interest de-
rived by a foreign central bank of issue
from bankers' acceptancesis exempt from
tax under sections 871(i)(2)(C) and
881(d) and §1.861-2(b)(4). With respect
to bankers' acceptances, a withholding
agent may treat a payee as aforeign cen-
tral bank of issue without requiring a
withholding certificate if the name of the
payee and other facts surrounding the
payment reasonably indicate that the
payee or beneficial owner is a foreign
central bank of issue, as defined in
§1.861-2(b)(4).

(d) Exemption for paymentsto interna -
tional organizations. A payment to anin-
ternational organization (within the mean
ing of section 7701(a)(18)) is exempt
from withholding on any payment. A
withholding agent may treat a payee as an
international organization without requir-
ing a withholding certificate if the name
of the payeeis onethat is designated as an
international organization by executive
order (pursuant to 22 U.S.C. 288 through

288(f)) and other facts surrounding the
transaction reasonably indicate that the
international organization isthe beneficial
owner of the payment.

(e) Failureto receive withholding cer -
tificate timely and other applicable proce-
dures. See applicable procedures de-
scribed in §81.1441-1(b)(7) in the event
the withholding agent does not hold a
valid withholding certificate described in
paragraph (b) or (c)(1) of this section or
other appropriate documentation at the
time of payment. Further, the provisions
of §1.1441-1(e)(4) shall apply to with-
holding certificates and other documents
related thereto furnished under the provi-
sions of this section.

(f) Effective date—(1) In general.
This section applies to payments made
after December 31, 1998.

(2) Transitionrules. For purposes of
this section, a withholding agent that on
December 31, 1998, holds a Form 8709
that isvalid under the regulations in effect
prior to January 1, 1999 (see 26 CFR part
1, revised April 1, 1997), may treat it asa
valid withholding certificate until its va-
lidity expires under those regulations or,
if earlier, until December 31, 1999. Fur-
ther, the validity of awithholding certifi-
cate or statement that is dated prior to Jan-
uary 1, 1998, isvalid on January 1, 1998,
and would expire at any time during
1998, is extended until December 31,
1998 (and is not extended after December
31, 1998 by reason of the immediately
preceding sentence). The rule in this
paragraph (f)(2), however, does not apply
to extend the validity period of a with-
holding certificate that expires in 1998
solely by reason of changesin the circum-
stances of the person whose name is on
the certificate. Notwithstanding the three
preceding sentences, a withholding agent
may choose to not take advantage of the
transition rule in this paragraph (f)(2)
with respect to one or more withholding
certificates and, therefore, to require new
withholding certificates conforming to the
requirements described in this section.

Par. 14. Section 1.1441-9 is added to
read asfollows.

§1.1441-9 Exemption fromwithholding
on exempt income of a foreign tax-exempt
organization, including foreign private
foundations.

() Exemption from withholding for ex -

empt income. No withholding is required
under section 1441(a) or 1442, and the
regulations under those sections, on
amounts paid to a foreign organization
that is described in section 501(c) to the
extent that the amounts are not income in-
cludible under section 512 in computing
the organization’ s unrelated business tax-
able income. See, however, §1.1443-1
for withholding on payments of unrelated
business income to foreign tax-exempt or-
ganizations and on payments subject to
tax under section 4948. For aforeign or-
ganization to claim an exemption from
withholding under section 1441(a) or
1442 based on its status as an organiza-
tion described in section 501(c), it must
furnish the withholding agent with a with-
holding certificate described in paragraph
(b)(2) of thissection. A foreign organiza-
tion described in section 501(c) may
choose to claim a reduced rate of with-
holding under the procedures described in
other sections of the regulations under
section 1441 and not under this section.
In particular, if an organization chooses to
claim benefits under an income tax treaty,
the withholding procedures applicable to
claims of such a reduced rate are gov-
erned solely by the provisions of
§1.1441-6 and not of this section.

(b) Reliance on foreign organization's
claim of exemption from withholding—
(1) General rule. A withholding agent
may rely on a claim of exemption under
this section only if, prior to the payment,
the withholding agent can reliably associ-
ate the payment with a valid withholding
certificate described in paragraph (b)(2)
of this section.

(2) Withholding certificate. A with-
holding certificate under this paragraph
(b)(2) is valid only if it is a Form W-8
and if, in addition to other applicable re-
quirements, the Form W-8 includes the
taxpayer identifying number of the orga-
nization whose name is on the certificate,
and it certifies that the Internal Revenue
Service (IRS) has issued a favorable de-
termination letter (and the date thereof)
that is currently in effect, what portion, if
any, of the amounts paid constitute in-
come includible under section 512 in
computing the organization’s unrelated
business taxable income, and, if the orga-
nization is described in section 501(c)(3),
whether it is a private foundation de-
scribed in section 509. Notwithstanding



the preceding sentence, if the organization
cannot certify that it has been issued afa-
vorable determination letter that is still in
effect, its withholding certificate is never-
theless valid under this paragraph (b)(2) if
the organization attaches to the withhold-
ing certificate an opinion that is accept-
able to the withholding agent from a U.S.
counsel concluding that the organization
is described in section 501(c). If the de-
termination letter or opinion of counsel to
which the withholding certificate refers
concludes that the organization is de-
scribed in section 501(c)(3), and the cer-
tificate further certifies that the organiza-
tion is not a private foundation described
in section 509, an affidavit of the organi-
zation setting forth sufficient facts con-
cerning the operations and support of the
organization for the Internal Revenue Ser-
vice (IRS) to determine that such organi-
zation would be likely to qualify asan or-
gani zation described in section 509(a)(1),
(2), (3), or (4) must be attached to the
withholding certificate. An organization
that provides an opinion of U.S. counsel
or an affidavit may provide the same
opinion or affidavit to more than one
withholding agent provided that the opin-
ion is acceptable to each withholding
agent who receivesit in conjunction with
awithholding certificate. Any such opin-
ion of counsel or affidavit must be re-
newed whenever the certificate to which
it isattached is required to be renewed.

(3) Presumptions in the absence of
documentation. Notwithstanding para-
graph (b)(1) of this section, if the organi-
zation’s certification with respect to
whether amounts paid constitute income
includible under section 512 in computing
the organization’ s unrelated business tax-
able income is not reliable or is lacking
but all other certifications are reliable, the
withholding agent may rely on the certifi -
cate but the amounts paid are presumed to
be income includible under section 512 in
computing the organization's unrelated
business taxable income. If the certifica-
tion regarding private foundation statusis
not reliable, the withholding agent may
rely on the certificate but the amounts
paid are presumed to be paid to aforeign
beneficial owner that is a private founda-
tion.

(4) Reason to know. Reliance by a
withholding agent on the information and

certifications stated on a withholding cer-
tificate is subject to the agent’s actual
knowledge or reason to know that such
information or certification isincorrect as
provided in §1.1441-7(b). For example,
awithholding agent must cease to treat a
foreign organization’s claim for exemp-
tion from withholding based on the orga-
nization’s tax-exempt status as valid be-
ginning on the earlier of the date on which
such agent knows that the IRS has given
notice to such foreign organization that it
is not an organization described in section
501(c) or the date on which the IRS gives
notice to the public that such foreign or-
ganization is not an organization de-
scribed in section 501(c). Similarly, a
withholding agent may no longer rely on
a certification that an amount is not sub-
ject to tax under section 4948 beginning
on the earlier of the date on which such
agent knows that the IRS has given notice
to such foreign organization that it is sub-
ject to tax under section 4948 or the date
on which the IRS gives notice that such
foreign organization is a private founda-
tion within the meaning of section 509(a).

(c) Failureto receive withholding cer -
tificate timely and other applicable proce -
dures. See applicable procedures de-
scribed in 81.1441-1(b)(7) in the event
the withholding agent does not hold a
valid withholding certificate or other ap-
propriate documentation at the time of
payment. Further, the provisions of
§1.1441-1(e)(4) shall apply to withhold-
ing certificates and other documents re-
lated thereto furnished under the provi-
sions of this section.

(d) Effective date—(1) In general.
This section applies to payments made
after December 31, 1998.

(2) Transitionrules. For purposes of
this section, a withholding agent that on
December 31, 1998, holds a Form W-38,
1001 or 4224 or a statement that is valid
under the regulations in effect prior to
January 1, 1999,( see 26 CFR parts 1 and
353, revised April 1, 1997), may treat it as
avalid withholding certificate until itsva
lidity expires under those regulations or,
if earlier, until December 31, 1999. Fur-
ther, the validity of awithholding certifi-
cate or statement that is dated prior to Jan-
uary 1, 1998, isvalid on January 1, 1998,
and would expire at any time during
1998, is extended until December 31,

1998 (and is not extended after December
31, 1998, by reason of the immediately
preceding sentence). The rule in this
paragraph(d)(2), however, does not apply
to extend the validity period of a with-
holding certificate that expires in 1998
solely by reason of changesin the circum-
stances of the person whose name is on
the certificate. Notwithstanding the three
preceding sentences, a withholding agent
may choose to not take advantage of the
transition rule in this paragraph (d)(2)
with respect to one or more withholding
certificates and, therefore, to require new
withholding certificates conforming to the
requirements described in this section.
Par. 15. Sections 1.1442-1 and
1.1442-2 arerevised to read as follows:

§1.1442-1 Withholding of tax on foreign
corporations.

For regulations concerning the with-
holding of tax at source under section
1442 in the case of foreign corporations,
foreign governments, international orga-
nizations, foreign tax-exempt corpora-
tions, or foreign private foundations, see
§81.1441-1 through 1.1441-9.

§1.1442-2 Exemption under a tax treaty.

For regulations providing for a claim of
reduced withholding tax under section
1442 by certain foreign corporations pur-
suant to the provisions of an income tax
treaty, see 8§1.1441-6.

Par. 16. Section 1.1442-3 is added to
read as follows:

§1.1442-3 Tax exempt income of
a foreign tax-exempt corporations.

For regulations providing for a claim of
exemption for income exempt from tax
under section 501(a) of aforeign tax-ex-
empt corporation, see §1.1441-9. See
§1.1443-1 for withholding rules applica-
ble to foreign private foundations and to
the unrelated business income of foreign
tax-exempt organizations.

Par. 17. Section 1.1443-1 isrevised to
read asfollows:

§1.1443-1 Foreign tax-exempt
organizations.

(@) Income includible under section
512 in computing unrelated business tax -
ableincome. Inthe case of aforeign or-



ganization that is described in section
501(c), amounts paid to the organization
includible under section 512 in computing
the organization’ s unrelated business tax-
able income are subject to withholding
under 8§81.1441-1, 1.1441-4, and
1.1441-6 in the same manner as pay-
ments of the same amounts to any foreign
person that is not a tax-exempt organiza-
tion. Therefore, aforeign organization re-
ceiving amounts includible under section
512 in computing the organization’s unre-
lated business taxable income may claim
an exemption from withholding or a re-
duced rate of withholding with respect to
that income in the same manner as a for-
eign person that is not a tax-exempt orga-
nization. See §1.1441-9(b)(3) for pre-
sumption that amounts are includible
under section 512 in computing the orga-
nization's unrelated business taxable in-
come in the absence of areliable certifica-
tion.

(b) Income subject to tax under section
4948—(1) Ingeneral . The grossinvest-
ment income (as defined in section
4940(c)(2)) of a foreign private founda-
tion is subject to withholding under sec-
tion 1443(b) at the rate of 4 percent to the
extent that the income is from sources
within the United States and is subject to
the tax imposed by section 4948(a) and
the regulations under that section. With-
holding under this paragraph (b) is re-
quired irrespective of the fact that the in-
come may be effectively connected with
the conduct of atrade or businessin the
United States by the foreign organization.
See §1.1441-9(b)(3) for applicable pre-
sumptions that amounts are subject to tax
under section 4948. The withholding im-
posed under this paragraph (b)(1) does
not obviate a private foundation’s obliga-
tion to file any return required by law
with respect to such organization, such as
the form that the foundation is required to
file under section 6033 for the taxable year.

(2) Reliance on a foreign organiza -
tion’s claim of foreign private foundation
status. For reliance by a withholding
agent on aforeign organization’s claim of
foreign private foundation status, see
§1.1441-9(b) and (c).

(3) Applicable procedures. A with-
holding agent withholding the 4-percent
amount pursuant to paragraph (b)(1) of
this section shall treat such withholding as
withholding under section 1441(a) or

1442(a) for al purposes, including report-
ing of the payment on a Form 1042 and a
Form 1042-S pursuant to §1.1461-1(b)
and (c). Similarly, the foreign private
foundation shall treat the 4-percent with-
holding as withholding under section
1441(a) or 1442(a), including for pur-
poses of claims for refunds and credits.

(4) Claim of benefits under an income
tax treaty. The withholding procedures
applicable to claims of a reduced rate
under an income tax treaty are governed
solely by the provisions of §1.1441-6 and
not by this section.

(c) Effective date—(1) In general.
This section applies to payments made
after December 31, 1998.

(2) Transitionrules. For purposes of
this section, a withholding agent that on
December 31, 1998, holds an affidavit or
opinion of counsel described in
81.1443-1(b)(4)(i) in effect prior to Janu-
ary 1, 1999 (see 8§1.1443-1(b)(4)(i) as
contained in 26 CFR part 1, revised April
1, 1997) that is valid under these provi-
sions may treat it as avalid withholding
certificate until December 31, 1999.
However, a withholding agent may
choose to not take advantage of the transi-
tion rule in this paragraph (c)(2) with re-
spect to one or more withholding certifi-
cates and, therefore, to require new
withholding certificates conforming to the
reguirements described in this section.

Par. 18. Section 1.1445-5 is amended
by revising the second sentence of para-
graph (b)(1) to read asfollows:

§1.1445-5 Special rules concerning

distributions and other transactions

by corporations, partnerships, trusts,
and estates.

* * * * *

(b) *** (1) *** For rules coordinating
the withholding under section 1441 (or
section 1442 or 1443) and under section
1445 on distributions from a corporation,
see §1.1441-3(b)(4). ***

* * * * *

Par. 19. Sections 1.1461-1 and
1.1461-2 are revised to read as follows:

§1.1461-1 Payment and returns of tax
withheld.

(@) Payment of withheld tax—(1) De -
posits of tax. Every withholding agent

who withholds tax pursuant to chapter 3
of the Internal Revenue Code (Code) and
the regulations under such chapter shall
deposit such amount of tax with a Federal
reserve bank or authorized financial insti-
tution as provided in §1.6302-2(a). If for
any reason the total amount of tax re-
quired to be returned for any calendar
year pursuant to paragraph (b) of this sec-
tion has not been deposited pursuant to
81.6302-2, the withholding agent shall
pay the balance of tax due for such year at
such place as the Internal Revenue Ser-
vice (IRS) shall specify. The tax shall be
paid when filing the return required under
paragraph (b)(1) of this section for such
year, unless the IRS specifies otherwise.
See paragraph (b)(2) of this section when
there are multiple withholding agents.

(2) Penaltiesfor failureto pay tax. For
penalties and additions to the tax for fail-
ure to timely pay the tax required to be
withheld under chapter 3 of the Code, see
sections 6656, 6672, and 7202 and the
regulations under those sections.

(b) Income tax return—(1) General
rule. A withholding agent shall make an
income tax return on Form 1042 (or such
other form as the IRS may prescribe) for
income paid during the preceding calen-
dar year that the withholding agent is re-
quired to report on an information return
on Form 1042—S (or such other form as
the IRS may prescribe) under paragraph
(c)(2) of this section. See section 6011
and §1.6011-1(c). The withholding agent
must file the return on or before March 15
of the calendar year following the year in
which the income was paid. The return
must show the aggregate amount of in-
come paid and tax withheld required to be
reported on al the Forms 1042-S for the
preceding calendar year by the withhold-
ing agent, in addition to such information
asisrequired by the form and accompa-
nying instructions. Withholding certifi-
cates or other statements or information
provided to a withholding agent are not
required to be attached to the return. A re-
turn must be filed under this paragraph
(b)(2) even though no tax was required to
be withheld during the preceding calendar
year. The withholding agent must retain a
copy of Form 1042 for the applicable
statute of limitations on assessments and
collection with respect to the amounts re-
quired to be reported on the Form 1042.
See section 6501 and the regulations



thereunder for the applicable statute of
limitations. Adjustments to the total
amount of tax withheld, as described in
§1.1461-2, shall be stated on the return as
prescribed by the form and accompanying
instructions.

(2) Multiple withholding agents—(i)
General rule. Except as otherwise pro-
vided in paragraph (b)(2)(ii), (iii), (iv), or
(v) of this section, no Form 1042 is re-
quired to be filed under paragraph (b)(1)
of this section if areturn is filed by an-
other withholding agent reporting the
same income in compliance with the pro-
visions of this paragraph (b) and any re-
maining tax due is paid by such other
withholding agent with the return in ac-
cordance with the provisions of para-
graph (a) of this section.

(i1) Payment to a qualified intermedi -
ary. A U.S. withholding agent making a
payment to a qualified intermediary (as
defined in 81.1441-1(e)(5)(ii)) must filea
return under paragraph (b)(1) of this sec-
tion, regardless of whether the qualified
intermediary assumes primary withhold-
ing responsibility for the payment, as de-
scribed in 81.1441-1(e)(5)(iv) and re-
gardless of whether the qualified
intermediary is also required to fileare-
turn under the terms of its agreement with
the IRS. A qualified intermediary’s
agreement with the IRS shall specify the
extent, if any, to which the intermediary is
subject to filing requirements under this
section.

(iii) Payment to a non-qualified inter -
mediary. A withholding agent making a
payment to aforeign intermediary that is
not a qualified intermediary described in
81.1441-1(e)(5)(ii) must file a return
under paragraph (b)(1) of this section to
report such payments. The foreign inter-
mediary is not required to make a return
to report the payments that it itself makes
to the persons for whom it collects the
payments to the extent that the withhold-
ing agent represents to the intermediary
that it will file such areturn or that it has
done so.

(iv) Payment to or through an autho -
rized foreign agent. Both the U.S. with-
holding agent making a payment to or
through an authorized foreign agent (de-
fined in 81.1441-7(c)) and the authorized
foreign agent are required to file areturn
under paragraph (b)(1) of this section.

(v) Paymentsto foreign partnerships.
A withholding agent making a payment to
a foreign partnership shall file a return
under paragraph (b)(1) of this section in
the same manner asis required for awith-
holding agent making a payment to a
qualified intermediary.

(vi) Paymentstoa U.S branch of cer -
tain foreign banks, securities dealers, or
insurance companies. A withholding
agent making a payment to a U.S. branch
described in §1.1441-1(b)(2)(iv) must
file areturn under paragraph (b)(1) of this
section, irrespective of the fact that the
branch is treated as a U.S. person or is
presumed to receive income that is effec-
tively connected with its conduct of a
trade or business in the United States.

(3) Paymentsto wholly-owned entities.
A withholding agent making a payment to
awholly-owned entity that is disregarded
for Federal tax purposes under
§301.7701-2(c)(2) of this chapter as an
entity separate from its owner and whose
single owner is aforeign person shall file
a return under paragraph (b)(1) of this
section.

(4) Amended returns. An amended re-
turn may be filed on a Form 1042X or
such other form as the IRS may prescribe.
An amended return must include such in-
formation as the form or accompanying
instructions shall require, including, with
respect to any information that has
changed from the time of the filing of the
return, the information that was shown on
the original return and the corrected infor-
mation.

() Information returns—(1) Filing re -
quirement—(i) In general. A withholding
agent (other than an individual who is not
acting in the course of atrade or business
with respect to the payment) must make
an information return on Form 1042-S (or
such other form as the IRS may prescribe)
to report the amounts specified in para-
graph (c)(2) of this section that were paid
during the preceding calendar year. One
Form 1042-S shal be prepared for each
beneficial owner (except as otherwise pro-
vided in paragraph (c)(4) of this section
regarding multiple withholding agents).
The Form 1042-S shall be prepared in
such manner as the form and accompany-
ing instructions prescribe. One copy of
the Form 1042-S shall be filed with the
IRS on or before March 15 of the calendar

year following the year in which the item
of income was paid. It shall be filed with
a transmittal form as provided in the in-
structions to the Form 1042-S and to the
transmittal form. Withholding certificates
or other statements or documentation pro-
vided to a withholding agent are not re-
quired to be attached to the information re-
turn. Another copy of the Form 1042-S
shall be furnished to the payee on or be-
fore March 15 of the calendar year follow-
ing the year in which the item of income
was paid. The withholding agent shall re-
tain a copy of each Form 1042-S for the
statute of limitations on assessment and
collection applicable to the Form 1042 to
which the Form 1042-S relates.

(ii) Joint owners. In the case of joint
owners, a single Form 1042—S may be
prepared. However, upon request of any
one of the owners, the withholding agent
shall furnish to such owner its own Form
1042-S. Where more than one Form
1042-Sisissued with respect to asingle
payment to joint owners, the aggregate
amount of items paid and tax withheld re-
ported on the Forms 1042—-S cannot ex-
ceed the amounts paid to the joint owners
and tax withheld thereon. If a single
Form 1042-Sis prepared, the form shall
state the name of only one owner and that
name shall be that of any person whose
status the withholding agent relied upon
to determine the applicable rate of with-
holding tax.

(2) Amounts subject to reporting—(i)
In general. Subject to the exceptions de-
scribed in paragraph (c)(2)(ii) of this sec-
tion, the amounts required to be reported
on a Form 1042-S are amounts paid to
foreign persons (including persons who
are presumed to be foreign) that consist of
amounts subject to withholding (as de-
fined in 81.1441-2(a)) under section
1441, 1442, or 1443. Thisincludes (butis
not limited to)—

(A) The entire amount of corporate
distributions (whether deemed or actual)
paid to a foreign person, irrespective of
any estimate of the portion of the distribu-
tion that represents a taxable dividend,;

(B) Amounts deemed paid to aforeign
person as described in §1.1441-2(d)
(dealing with exceptions to withholding
where no money or property is paid), ex-
cept where the amount is exempt from
withholding due to lack of knowledge;



(C) Amountsthat are (or are presumed
to be) effectively connected with the con-
duct of atrade or business in the United
States, irrespective of the fact that no
withholding certificate is required to be
furnished by the payee or beneficial
owner. In the case of amounts paid on a
notional principal contract described in
81.1441-4(a)(3) that are presumed to be
effectively connected with the conduct of
a trade or business in the United States,
the amount required to be reported islim-
ited to the net income from the notional
principal contract as described in
81.446-3(d). Effectively connected non-
periodic payments are reportable for the
year in which an actual payment is made;

(D) Interest (including origina issue
discount) that is not exempt from report-
ing as provided under §1.6049-8, dealing
with certain interest on deposits with
banks paid to Canadian residents,

(E) Amounts representing interest paid
on an obligation that is sold between in-
terest payment dates;

(F) Amounts paid to foreign govern-
ments, international organizations, or the
Bank for International Settlements,
whether or not documentation must be
provided;

(G) Interest (including origina issue
discount) paid with respect to foreign-tar-
geted registered obligations described in
§1.871-14(€)(2) to the extent the docu-
mentation requirements described in
§1.871-14(e)(3) and (4) are satisfied (tak-
ing into account the provisions of
81.871-14(e)(4)(ii), if applicable).

(ii) Exceptions to reporting. The
amounts listed in paragraphs (c)(2)(ii)(A)
through (G) of this section are not re-
quired to be reported on a Form
1042-S—

(A) Any item paid by a partnership,
trust or estate to the extent theitem isre-
quired to be reported by the partnership
under section 6031 or by the trust or es-
tate under sections 6012(a) and 6034A,
and the regulations under those sections,

(B) Any item required to be reported
on a Form W-2, including an item re-
quired to be shown on Form W-2 solely
by reason of 8§1.6041-2 (relating to return
of information as to payments to employ-
ees) or §1.6052—1 (relating to information
regarding payment of wages in the form
of group-term life insurance);

(C) Any item required to be reported

on Form 1099, and such other forms as
are prescribed pursuant to the information
reporting provisions of sections 6041
through 6050P and the regulations under
these sections,

(D) Amounts paid on anotional princi-
pal contract described in §1.1441-4(a)-
(3)(i) that are not effectively connected
with the conduct of atrade or businessin
the United States (or treated as not effec-
tively connected pursuant to §1.1441-4-
@(3)(ii));

(E) Amounts required to be reported
on Form 8288 (U.S. Withholding Tax Re-
turn for Dispositions by Foreign Persons
of U.S. Real Property Interests) or Form
8804 (Annual Return for Partnership
Withholding Tax (Section 1446)). A
withholding agent that must report a dis-
tribution partly on a Form 8288 or 8804
and partly on aForm 1042—S may elect to
report the entire amount on a Form 8288
or 8804,

(F) Original issue discount for which
no withholding is required under
§1.1441-2(b)(3); and

(G) Amounts described in §1.1441-1-
(b)(4)(xviii) (dealing with certain
amounts paid by the U.S. government).

(3) Required information. The infor-
mation required to be furnished under this
paragraph (c)(3) shall be based upon the
information provided by or on behalf of
the beneficial owner (e.g., a beneficial
owner withholding certificate or docu-
mentary evidence), as corrected and sup-
plemented based on the withholding
agent’s actual knowledge. The Form
1042-S must include the following infor-
mation, if applicable—

(i) The name, address, and taxpayer
identifying number of the withholding
agent;

(ii) A description of each category of
income paid (e.g., interest, dividends,
royalties, etc.) and the aggregate amount
in each category expressed in U.S. dol-
lars;

(iii) The rate of withholding applied;

(iv) The name and permanent resi-
dence address of the beneficial owner (or
of the payee if the beneficial owner isun-
known, or of the person receiving the
amount if the payee is also unknown);

(v) The taxpayer identifying number of
the beneficial owner if required under
81.1441-1(e)(4)(vii) to be stated on a
beneficial owner withholding certificate

(or if actualy known to the withholding
agent making the return). In the case of a
financial institution, actual knowledge ex-
ists with respect to accounts maintained
for customers only if such taxpayer iden-
tifying number was stated on a Form W-3
furnished for another payment made
through the same account or through an-
other account, the information for which
can be retrieved through a centralized ac-
count information system (as described in
81.1441-1(€)(4)(ix)) containing both ac-
counts; and

(vi) Such information as the form or
the instructions may require in addition
to, or in lieu of, information required
under this paragraph (c)(3).

(4) Multiple withholding agents—(i)
In general. Except as otherwise provided
in this paragraph (c)(4), no information
return is required to be made under para-
graph (c)(2)(i) of thissection if areturnis
filed by another withholding agent report-
ing the same amount pursuant to the pro-
visions of this paragraph (c).

(ii) Paymentsto a qualified intermedi -
ary or a withholding foreign partnership.
A withholding agent making a payment to
a qualified intermediary (described in
§1.1441-1(e)(5)(ii)) or to a withholding
foreign partnership (described in
81.1441-5(c)(2)(i)) must report the pay-
ment on a single Form 1042-S or as oth-
erwise directed by the form or the accom-
panying instructions to the form and must
provide a copy of the Form 1042-Sto the
intermediary or partnership (but is not re-
quired to provide the Form 1042-S to the
beneficial owners or partners). The Form
1042-S must report the different cate-
gories of payments based on different
types of income and applicable withhold-
ing rates.

(iii) Paymentsto an authorized foreign
agent—(A) Filing obligation of foreign
authorized agent. An authorized foreign
agent (as described in §1.1441-7(c)(2)) is
subject to the filing requirements de-
scribed in paragraph (c)(1)(i) of this sec-
tion because it is a withholding agent.
Therefore, to the extent the U.S. with-
holding agent for which it is acting is not
reporting the information required under
this paragraph (c), it must report the infor-
mation required to be reported under
paragraph (c)(3) or (4)(vi) of this section.

(B) Filing obligations of the U.S with -
holding agent. A U.S. withholding agent



making a payment to an authorized for-
eign agent is exempted from the require-
ment under paragraph (c)(4)(iv) of this
section to make areturn on Form 1042-S
for each beneficial owner and may, in-
stead, make a return on a single Form
1042-S to report the payment made to the
authorized foreign agent. The exemption
in this paragraph (c)(4)(iii)(B) shall apply
only to the extent the authorized foreign
agent complies with the filing require-
ments under paragraph (c)(4)(iii)(A) of
this section.

(iv) Paymentsto other intermediaries
or foreign partnerships. Payment of an
amount to a foreign intermediary de-
scribed in 81.1441-1(e)(3)(i) that is not a
qualified intermediary or to a foreign
partnership that is not a withholding for-
eign partnership described in §1.1441-5-
(c)(2)(i) may not be shown on a single
Form 1042-S but must be reported on
separate Forms 1042-S for each benefi-
cial owner or payee whose name appears
on a withholding certificate attached to
the intermediary’s or partnership with-
holding certificate that is from a qualified
intermediary or a withholding foreign
partnership. Payments to an intermediary
for the account of undocumented owners
or to aforeign partnership for the account
of undocumented partners should be re-
ported on a single Form 1042—-S made out
to the intermediary and bearing the men-
tion “unknown owners’.

(v) Paymentsto a U.S. branch of cer -
tain foreign entities. Payment of an
amount to the U.S. branch of aforeign en-
tity described in §1.1441-1(b)(2)(iv) shall
be reported—

(A) On asingle Form 1042-S as effec-
tively connected income if the withhold-
ing agent cannot reliably associate docu-
mentation with the payment to the U.S.
branch;

(B) On a single Form 1042-S as an
amount paid to an intermediary if the
withholding agent can reliably associate
the payment with a U.S. branch withhold-
ing certificate described in §1.1441-1(e)-
(3)(v) furnished as evidence of an agree-
ment between the branch and the
withholding agent to treat the branch as a
U.S. person; or

(C) On separate Forms 1042-S for each
beneficial owner or payee whose name
appears on a withholding certificate or
other appropriate documentation attached

to the U.S. branch withholding certificate.

(vi) Required information. An infor-
mation return on a Form 1042-S by a
withholding agent reporting payments to
an intermediary, to aforeign partnership,
or to aU.S. branch must contain the infor-
mation contained in this paragraph
(c)(4)(vi). Theinformation on the Form
1042—S must be based upon the withhol d-
ing certificates furnished by the payee, as
corrected and supplemented by the with-
holding agent based on its actual knowl-
edge or reason to know other facts:

(A) The name, address, and taxpayer
identifying number of the withholding
agent.

(B) A description of each category of
income paid (e.g., interest, dividends,
royalties, etc.) and the aggregate amount
in each category expressed in U.S. dol-
lars.

(C) Therate of withholding applied.

(D) The basis for not withholding or
withholding at areduced rate.

(E) The name, address, and taxpayer
identifying number of the payee.

(F) Inthe case of payments described
in paragraph (c)(4)(iv) of this section, the
information described in paragraphs
(©)(3)(iv) and (v) of this section regarding
the person for whom a Form 1042-Sisre-
quired to be prepared under paragraph
©@A)(iv).

(G) Such information as the form or
instructions may require in addition to, or
in lieu of, the information required under
this paragraph (c)(4)(vi).

(5) Payments to single-member entity.
A withholding agent that, upon reliance
on avalid withholding certificate, treats a
payment as made to a wholly-owned en-
tity that is disregarded to federal tax pur-
poses under 8301.7701-2(c)(2) of this
chapter as an entity separate from its
owner and whose single owner is a for-
eign person shall make an information re-
turn on Form 1042-S in the name of the
foreign single owner, using the owner’s
taxpayer identifying number if such a
number is required to be stated on the
form.

(6) Special rulesin the case of claims
of treaty benefits by hybrid entities or
their interest holders. A withholding
agent must make an information return on
a Form 1042—S for each beneficial owner
(within the meaning of the applicable tax
treaty) upon whose withholding certifi-

cate or other appropriate documentation
the withholding agent relies to reduce the
rate of withholding under a tax treaty.
Therefore, in the case of concurrent and
consistent claims of reduced rates under
several tax treaties by the entity and by
one or more interest holders, the withhold-
ing agent must make an information return
for the entity and for each of the interest
holders claiming to derive an allocable
share of amounts paid to the entity as a
resident of an applicable treaty country.

(7) Effect of grace period on filing re -
quirements. A withholding agent who re-
lies on the provisions of §1.1441-1(b)-
(3)(iv) to treat the payee as a foreign
person during a 90-day grace period while
awaiting the documentation must make an
information return on a Form 1042-Sto
report all payments to such person during
the grace period even if such person is (or
is presumed to be) a U.S. person based
upon documentation furnished to the
withholding agent when the grace period
expired or subsequently, or based upon
applicable presumptions in §1.1441-1-
(b)3).

(8) Magnetic media reporting. A with-
holding agent that makes 250 or more
Form 1042-S information returns for a
taxable year must file Form 1042-S
returns on magnetic media. See
8301.6011-2 of this chapter for require-
ments applicable to a withholding agent
that files Forms 1042—S with the IRS on
magnetic media and publications of the
IRS relating to magnetic mediafiling.

(d) Report of taxpayer identifying
numbers. When so required under proce-
dures that the IRS may prescribe in pub-
lished guidance (see 8601.601(d)(2) of
this chapter), awithholding agent must at-
tach to the Form 1042 alist of all the tax-
payer identifying numbers (and corre-
sponding names) that have been furnished
to the withholding agent and upon which
the withholding agent hasrelied to grant a
reduced rate of withholding and that are
not otherwise required to be reported on a
Form 1042—S under the provisions of this
section.

(e) Indemnification of withholding
agent. A withholding agent is indemni-
fied against the claims and demands of
any person for the amount of any tax it
deducts and withholds in accordance with
the provisions of chapter 3 of the Code
and the regulations under that chapter. A



withholding agent that withholds based
on areasonable belief that such withhold-
ing is required under chapter 3 of the
Code and the regulations under that chap-
ter istreated for purposes of section 1461
and this paragraph (e) as having withheld
tax in accordance with the provisions of
chapter 3 of the Code and the regulations
under that chapter. In addition, a with-
holding agent is indemnified againg the
claims and demands of any person for the
amount of any payments made in accor-
dance with the grace period provisions set
forth in §1.1441-1(b)(3)(iv). This para-
graph (e) does not apply to relieve awith-
holding agent from tax liability under
chapter 3 of the Code or the regulations
under that chapter.

(f) Amounts paid not constituting gross
income. Any amount withheld in accor-
dance with §1.1441-3 shall be reported
and paid in accordance with this section,
even though the amount paid to the bene-
ficial owner may not constitute grossin-
come in whole or in part. For this pur-
pose, a reference in this section and
§1.1461-2 to an amount shall, where ap-
propriate, be deemed to refer to the
amount subject to withholding under
§1.1441-3.

(g) Extensions of time to file Forms
1042 and 1042-S. The IRS may grant an
extension of time in which to file a Form
1042 or a Form 1042-S. Form 2758, Ap-
plication for Extension of Time to File
Certain Excise, Income, Information, and
Other Returns (or such other form as the
IRS may prescribe), must be used to re-
guest an extension of time for a Form
1042. Form 8809, Request for Extension
of Time to File Information Returns (or
such other form as the IRS may prescribe)
must be used to request an extension of
time for a Form 1042-S. The request
must contain a statement of the reasons
for requesting the extension and such
other information as the forms or instruc-
tions may require. It must be mailed or
delivered not later than March 15 of the
year following the end of the calendar
year for which the return will be filed.

(h) Penalties. For penalties and addi-
tionsto the tax for failure to file returns or
furnish statements in accordance with this
section, see sections 6651, 6662, 6663,
6721, 6722, 6723, 6724(c), 7201, 7203,
and the regulations under those sections.

(i) Effective date. This section shall
apply to returns required for payments
made after December 31, 1998.

81.1461-2 Adjustments for overwithhold-
ing or underwithholding of tax.

(a) Adjustments of overwithheld tax—
(1) Ingeneral. A withholding agent that
has overwithheld under chapter 3 of the
Internal Revenue Code (Code) and made
a deposit of the tax as provided in
§1.6302—2(a) may adjust the overwith-
held amount either pursuant to the reim-
bursement procedure described in para-
graph (a)(2) of this section or pursuant to
the set-off procedure described in para-
graph (a)(3) of this section. Adjustments
under this paragraph (&) may only be
made within the time prescribed under
paragraph (a)(2) or (3) of this section.
After such time, an adjustment to the
amount overwithheld can only be claimed
by the beneficial owner with the Internal
Revenue Service (IRS) pursuant to the
procedures described in chapter 65 of the
Code. For purposes of this section, the
term overwithholding means any amount
actually withheld (determined before ap-
plication of the adjustment procedures
under this section) from an item of in-
come pursuant to chapter 3 of the Code or
the regulations thereunder in excess of the
actual tax liability due, regardless of
whether such overwithholding was in
error or appeared correct at the time it oc-
curred.

(2) Reimbursement of tax—(i) Gen -
eral rule. Under the reimbursement pro-
cedure, the withholding agent repays the
beneficial owner or payee for the amount
overwithheld. In such a case, the with-
holding agent may reimburse itself by re-
ducing, by the amount of tax actually re-
paid to the beneficial owner or payee, the
amount of any deposit of tax made by the
withholding agent under 81.6302—2(a)-
(D(iii) for any subsequent payment pe-
riod occurring before the end of the calen-
dar year following the calendar year of
overwithholding. Any such reduction that
occursfor apayment period in the calendar
year following the calendar year of over-
withholding shall be allowed only if—

(A) Thewithholding agent states, on a
timely filed (not including extensions)
Form 1042-S for the calendar year of
overwithholding, the amount of tax with-

held and the amount of any actual repay-
ment; and

(B) The withholding agent states on a
timely filed (not including extensions)
Form 1042 for the calendar year of over-
withholding, that the filing of the Form
1042 constitutes a claim for credit in ac-
cordance with §1.6414-1.

(ii) Record maintenance. If the benefi-
cial owner is repaid an amount of with-
holding tax under the provisions of this
paragraph (a)(2), the withholding agent
shall keep as part of its records a receipt
showing the date and amount of repay-
ment and the withholding agent must pro-
vide a copy of such receipt to the benefi-
cial owner. For this purpose, a canceled
check or an entry in a statement is suffi-
cient provided that the check or statement
contains a specific notation that itisare-
fund of tax overwithheld.

(3) Set-offs. Under the set-off proce-
dure, the withholding agent may repay the
beneficial owner by applying the amount
overwithheld against any amount which
otherwise would be required under chap-
ter 3 of the Code or the regulations there-
under to be withheld from income paid by
the withholding agent to such person be-
fore the earlier of the due date (without
regard to extensions) for filing the Form
1042-S for the calendar year of overwith-
holding or the date that the Form 1042—-S
is actually filed with the IRS. For pur-
poses of making areturn on Form 1042 or
1042-S (or an amended form) for the cal-
endar year of overwithholding and for
purposes of making a deposit of the
amount withheld, the reduced amount
shall be consdered the amount required
to be withheld from such income under
chapter 3 of the Code and the regulations
thereunder.

(4) Examples. The principles of this
paragraph (@) are illustrated by the fol-
lowing examples:

Example 1. (i) N isanonresident alien individual
who is aresident of the United Kingdom. In De-
cember 1999, a domestic corporation C pays a divi-
dend of $100 to N, at which time C withholds $30
and remits the balance of $70 to N. On February 10,
2000, prior to the time that C filesits Form 1042, N
furnishes a valid Form W-8 described in
§1.1441-1(e)(2)(i) upon which C may rely to reduce
the rate of withholding to 15 percent under the pro-
visions of the U.S.-U K. tax treaty. Consequently, N
advises C that its tax liability is only $15 and not
$30 and requests reimbursement of $15. Although C
has already deposited the $30 that was withheld, as

required by §1.6302—2(a)(1)(iv), C repays N in the
amount of $15.



(ii) During 1999, C makes no other payments
upon which tax is required to be withheld under
chapter 3 of the Code; accordingly, its return on
Form 1042 for such year, which is filed on March
15, 2000, shows total tax withheld of $30, an ad-
justed total tax withheld of $15, and $30 previously
paid for such year. Pursuant to §1.6414-1(b), C
claims a credit for the overpayment of $15 shown on
the Form 1042 for 1999. Accordingly, it is permit-
ted to reduce by $15 any deposit required by
§1.6302-2 to be made of tax withheld during the
calendar year 2000. The Form 1042-S required to
be filed by C with respect to the dividend of $100
paid to N in 1999 is required to show tax withheld of
$30 and tax released of $15.

Example 2. The facts are the same as in Exam -

plel. Inaddition, during 2000, C makes payments
to N upon which it is required to withhold $200
under chapter 3 of the Code, al of which is with-
held in June 2000. Pursuant to
81.6302-2(a)(1)(iii), C deposits the amount of
$185 on July 15, 2000 ($200 less the $15 for which
credit is claimed on the Form 1042 for 1999). On
March 15, 2001, C Corporation files its return on
Form 1042 for calendar year 2000, which shows
total tax withheld of $200, $185 previously de-
posited by C, and $15 allowable credit.

Example 3. Thefacts are the same asin Example
1. Under 81.6032-2(a)(1)(ii)), Cisrequired to de-
posit on a quarter-monthly basis the tax withheld
under chapter 3 of the Code. C withholds tax of
$100 between February 8 and February 15, 2000,
and deposits $75 [($100 x 90 percent) less $15] of
the withheld tax within 3 banking days after Febru-
ary 15, 2000, and by depositing $10 [($100 - $15)
less $75] within 3 banking days after March 15,
2000.

(b) Withholding of additional tax when
underwithholding occurs. A withholding
agent may withhold from future payments
made to a beneficial owner the tax that
should have been withheld from previous
payments to such beneficial owner. Inthe
alternative, the withholding agent may
satisfy the tax from property that it holds
in custody for the beneficial owner or
property over which it has control. Such
additional withholding or satisfaction of
the tax owed may only be made before the
date that the Form 1042 isrequired to be
filed (not including extensions) for the
calendar year in which the underwith-
holding occurred. See §1.6302-2 for
making deposits of tax or §1.1461-1(a)
for making payment of the balance due
for acalendar year.

(c) Definition. For purposes of this
section, the term payment period means
the period for which the withholding
agent is required by §1.6302-2(a)(1) to
make a deposit of tax withheld under
chapter 3 of the Code.

(d) Effectivedate. This section applies

to payments made after December 31,
1998.

§81.1461-3 and 1.1461-4 [Removed]

Par. 20. Sections 1.1461-3 and
1.1461-4 are removed.

Par. 21. Sections 1.1462-1 and
1.1463-1 are revised to read as follows:;

81.1462-1 Withheld tax as credit to
recipient of income.

(a) Creditabletax. The entire amount
of the income from which the tax is re-
quired to be withheld (including amounts
calculated under the gross-up formulain
§1.1441-3(f)(1)) shall be included in
grossincome in the return required to be
made by the beneficial owner of the in-
come, without deduction for the amount
required to be or actually withheld, but
the amount of tax actually withheld shall
be alowed as a credit against the total in-
come tax computed in the beneficial
owner’s return.

(b) Amounts paid to persons who are
not the beneficial owner. Amounts with-
held at source under chapter 3 of the In-
ternal Revenue Code (Code) on payments
to a fiduciary, partnership, or intermedi-
ary is deemed to have been paid by the
taxpayer ultimately liable for the tax upon
such income. Thus, for example, if aben-
eficiary of atrust is subject to the taxes
imposed by section 1, 2, 3, or 11 upon any
portion of the income received from afor-
eign trust, the part of any amount with-
held at source which is properly allocable
to the income so taxed to such beneficiary
shall be credited against the amount of the
income tax computed upon the benefi-
ciary’sreturn, and any excess shall be re-
funded. Further, if a partnership with-
holds an amount under chapter 3 of the
Code with respect to the distributive share
of apartner that is a partnership or with
respect to the distributive share of part-
nersin an upper tier partnership, such
amount is deemed to have been withheld
by the upper tier partnership.

(c) Effective date. This section ap-
plies to payments made after December
31, 1998.

81.1463-1 Tax paid by recipient of
income.

(a) Tax paid. If thetax required to be
withheld under chapter 3 of the Internal
Revenue Code is paid by the beneficial
owner of the income or by the withhold-

ing agent, it shall not be re-collected from
the other, regardless of the original liabil-
ity therefor. However, this section does
not relieve the person that did not with-
hold tax from liability for interest or any
penalties or additions to tax otherwise ap-
plicable. See 8§1.1441-7(b)(7) for addi-
tional applicablerules.

(b) Effectivedate. This section applies
to failures to withhold occurring after De-
cember 31, 1989.

Par. 23. Section 1.6041-1 is amended
by:

1. Revising paragraph (a)(1).

2. Adding a sentence at the end of
paragraph (a)(2) .

3. Revising paragraphs (d)(1) intro-
ductory text and (d)(3).

4. Adding a heading for paragraphs
(d)(2) and (d)(4).

5. Adding paragraph (d)(5).

The additions and revisions read as fol -
lows:

81.6041-1 Return of information asto
payments of $600 or more

(a) General rule—(1) Information re -
turns required—(i) Payments required to
bereported. Except as otherwise provided
in 881.6041-3 and 1.6041-4, every person
engaged in a trade or business shall make
an information return for each calendar
year with respect to payments it makes
during the caendar year in the course of
its trade or business to another person of
fixed or determinable income described in
paragraph (a)(1)(i)(A) or (B) of this sec-
tion. For purposes of the regulations
under this section, the person described in
this paragraph (8)(2)(i) is a payor.

(A) Sdlaries, wages, commissions, fees,
and other forms of compensation for ser-
vices rendered aggregating $600 or more.

(B) Interest (including original issue
discount), rents, royalties, annuities, pen-
sions, and other gains, profits, and income
aggregating $600 or more.

(ii) Information returnsrequired under
other provisions of the Internal Revenue
Code. The payments described in para-
graphs (a)(1)(i)(A) and (B) of this section
shall not include any payments of
amounts with respect to which an infor-
mation return is required by, or may bere-
quired under authority of, section 6042(a)
(relating to dividends), section 6043(a)(2)
(relating to distributions in liquidation),



section 6044(a) (relating to patronage div-
idends), section 6045 (relating to brokers
transactions with customers), sections
6049(a)(1) and (2) (relating to interest),
section 6050N(a) (relating to royalties),
or section 6050P(a) or (b) (relating to can-
cellation of indebtedness). In addition,
the payments described in paragraphs
@D)(i)(A) and (B) of this section shall
not include amounts excepted from the
definition of dividends under section
6042(b)(2) and §1.6042—3(b)(1), amounts
described in section 6044(b), amounts ex-
cepted from reporting under §1.6045-1-
(9), amounts excepted from the definition
of interest under section 6049(b)(2)(C) or
(D), §1.6049-4(c), or 1.6049-5(b)(6)
through (15). Notwithstanding the pre-
ceding sentence, interest with respect to a
notional principal contract excluded from
the definition of interest under
§1.6049-5(b)(15) is reportable under this
section. The term interest as used in this
paragraph (a)(2)(ii) otherwise includes all
interest, other than interest coming within
the definition of interest provided in
81.6049-5(a). For example, a closely
held corporation borrows money from
one of its officers on a promissory note
not in registered form bearing annual
stated interest of $300. The corporation
also pays royalties to the officer amount-
ing to $400 ayear. Aninformation return
is required under this paragraph (a)(1) to
report the payments to the officer because
the interest does not come within the defi-
nition of interest in 81.6049-5(a) and the
aggregate of interest and royalties ex-
ceeds $600.

(2) * ** For the requirement to submit
the information required by Form 1099 on
magnetic media for payments after De-
cember 31, 1983, see section 6011(e) and
§301.6011-2 of this chapter (Procedure
and Administration Regulations).

* * * * *

(d)* ** (1) Ingeneral. Amounts paid
in respect of life insurance, endowment,
or annuity contracts are required to be re-
ported in returns of information under this
section—

* * * * *

(2) Professional fees. * * *

(3) Prizesand awards. Amounts paid
as prizes and awards that are required to
be included in gross income under section

74 and 81.74-1 when paid in the course
of a trade or business are required to be
reported in returns of information under
this section.

(4) Disability payments. * * *

(5) Notional principal contracts.
Amounts paid after December 31, 1998,
with respect to notional principal con-
tracts referred to in 88 1.863-7 or
1.988-2(e) to persons who are not de-
scribed in §1.6049-4(c)(1)(ii) are re-
quired to be reported in returns of infor-
mation under this section. However, a
payment made outside the United States
(as defined in §1.6049-5(e)) by a non-
U.S. payor or a nhon-U.S. middleman, or
by aU.S. payor or U.S. middieman that is
not a U.S. person (such as a controlled
foreign corporation defined in section
957(a) or certain foreign corporations or
foreign partnerships engaged in a U.S.
trade or business) or isaforeign branch of
a U.S. bank is not reportable under this
section if, in the case of a person that isa
U.S. payor, a U.S. middleman, or a for-
eign branch of a U.S. institution, the
payor has no actual knowledge that the
payee is a U.S. person. The amount re-
quired to be reported under this paragraph
(d)(5) is limited to the net income from
the notional principal contract as de-
scribed in §1.446-3(d). A non-periodic
payment is reportable for the year in
which an actual payment is made. Any
amount of interest determined under the
provisions of 81.446-3(g)(4) (dealing
with interest in the case of a significant
non-periodic payment) is reportable under
this paragraph (d)(5) and not under sec-
tion 6049 (see §1.6049-5(b)(15)). See
§1.6041-4(a)(4) for reporting exceptions
regarding payments to foreign persons.
See, however, §1.1461-1(c)(1) for report-
ing amounts described under this para-
graph (d)(5) that are paid to foreign per-
sons. The provisions of 8§1.6049-5(d)
shall apply for determining whether a
payment with respect to a notional princi -
pal contract is made to aforeign person.
See §1.6049-4(a) for a definition of
payor. For purposes of this paragraph
(d)(5), a payor includes a middleman de-
fined in §1.6049-4(f)(4). See 8§1.6049-5-
(c)(5) for adefinition of aU.S. payor, a
U.S. middleman, anon-U.S. payor, and a
non-U.S. middieman.

* * * * *

Par. 24. Section 1.6041-2 is amended
by revising paragraph (c) to read as fol-
lows:

§1.6041-2 Return of information as to
payments to employees.

* * * * *

(c) Paymentsto foreign persons. See
§1.6041-4 for reporting exemptions re-
garding paymentsto foreign persons. See
§1.6049-5(d) for determining whether a
payment is made to aforeign person.

Par. 25. Section 1.6041-3 is amended
by:

1. Revising the introductory text of the
section.

2. Revising paragraphs (a) and (b).

3. Removing the semicolon at the end
of paragraphs (d) through (f), and (h)
through (j), and adding a period in its
place; and removing the language “; and”
at the end of paragraph (0), and adding a
period in its place.

4. Removing paragraphs (c) and (I).

5. Redesignating paragraphs (d), (e),
(0. (9). (h), (i), (). (k), (M), (n), (0), and
() as paragraphs (c), (d), (€), (f), (9). (h),
(i), (), (k), (1), (m), and (n), respectively.

6. Revising newly designated para-
graphs (f), and (j).

7. Adding new paragraphs (0) and (p),
and paragraph (q).

The addition and revisions read as fol-
lows:

§1.6041-3 Payments for which no
return of information is required
under section 6041.

Returns of information are not required
under section 6041 and 881.6041-1 and
1.6041-2 for payments described in para-
graphs (a) through () of this section. See
81.6041-4 for reporting exemptions re-
garding paymentsto foreign persons. See
§1.6041-4 for reporting exemptions re-
garding foreign persons.

(a) Payments of income required to be
reported on Forms 1120-S, 941, W-2,
and W-3, (however, see §1.6041-2(a)
with respect to Forms W-2 and W-3).

(b) Payments by a broker to his cus-
tomer (but for reporting requirements as
to certain of such payments, see sections
6042, 6045, and 6049 and the regulations
thereunder in this part).

* * * * *



(f) Compensation and profits paid or
distributed by a partnership to the individ-
ual partners (but for reporting require-
ments, see §1.6031-1).

* * * * *

(j) Payments of interest on corporate
bonds (but for reporting requirements as
to payments of interest on certain corpo-
rate bonds, see §1.6049-5).

* * * * *

(o) Paymentsto individuals as scholar-
ships or fellowship grants within the
meaning of section 117(b)(1), whether or
not “qualified scholarships’ as described
in section 117(b). This exception does
not apply to any amount of a scholarship
or fellowship grant that represents pay-
ment for services within the meaning of
section 117(c). Instead, these amounts
are required to be reported as wages on
FormW—-2. See 81.1461-1(c) for applic-
able reporting requirements for amounts
paid to foreign persons.

(p) Per diem of certain alien trainees
described under section 1441(c)(6).

(@) Payments made to the following
persons:

(1) A corporation described in
81.6049-4(c)(1)(ii)(A), except a corpora-
tion engaged in providing medical and
health care services or engaged in the
billing and collecting of paymentsin re-
spect to the providing of medical and
health care services. However, no report-
ing is required where payment is made to
a hospital or extended care facility de-
scribed in section 501(c)(3) which is ex-
empt from taxation under section 501(a)
or to a hospital or extended care facility
owned and operated by the United States,
a State, the Didrict of Columbia, a pos-
session of the United States, or a political
subdivision, agency or instrumentality of
any of the foregoing. For reporting re-
quirements as to payments by coopera-
tives, and to certain other payments, see
sections 6042, 6044, and 6049 and the
regulations thereunder in this part.

(2) An organization exempt from taxa-
tion under section 501(a), as described in
§1.6049-4(c)(1)(ii)(B)(1), or an individ-
ual retirement plan, as described in
81.6049-4(c)(2)(ii)(C).

(38) The United States, as described in
§1.6049-4(c)(2)(ii)(D).

(4) A State, the District of Columbia, a

possession of the United States, or any
political subdivision of any of the forego-
ing, as described in 8§1.6049-4(c)-
D@E).

(5) A foreign government or political
subdivision of a foreign government, as
described in §1.6049-4(c)(1)(ii)(F).

(6) An international organization, as
described in §1.6049-4(c)(1)(ii)(G).

(7) A foreign central bank of issue, as
described in 81.6049-4(c)(1)(ii)(H) and
the Bank for International Settlements.

(8) Any wholly owned agency or in-
strumentality of any person described in
paragraph (a)(2), (3), (4), (5), (6), or (7)
of this section.

Par. 26. Section 1.6041-4 isrevised to
read as follows:

§1.60414 Foreign-related items and
other exceptions

(&) Exempted foreign-related items—
(1) Returns of information are not re-
quired for payments that a payor can,
prior to payment, associate with docu-
mentation upon which it may rely to treat
as made to aforeign beneficial owner in
accordance with 81.1441-1(e)(1)(ii) or as
made to a foreign payee in accordance
with 81.6049-5(d)(1) or presumed to be
made to a foreign payee under §1.6049-
5(d)(2), (3), (4), or (5). However, such
payments may be reportable under
§1.1461-1(b) and (c). For purposes of
this paragraph (a)(1), the provisions in
§1.6049-5(c) (regarding rules applicable
to documentation of foreign status and de-
finition of U.S. payor and non-U.S.
payor) shall apply. See 8§1.1441-1(b)-
(3)(iii)(B) and (C) for special payeerules
regarding scholarships, grants, pensions,
annuities, etc. The provisions of
§1.1441-1 shall apply by substituting the
term payor for the term withholding agent
and without regard to the fact that the pro-
visions apply only to amounts subject to
withholding under chapter 3 of the Inter-
nal Revenue Code and the regulations
under that chapter.

(2) Returns of information are not re-
quired for payments of amounts from
sources outsde the United States (deter-
mined under the provisions of part I, sub-
chapter N, chapter 1 of the Internal Rev-
enue Code and the regulations under
those provisions) made by a non-U.S.
payor or non-U.S. middleman outside the

United States. For a definition of non-
U.S. payor and non-U.S. middleman, see
81.6049-5(c)(5). For circumstances in
which a payment is considered to
be made outside the United States, see
§1.6049-5(e).

(3) Returns of information are not re-
quired for amounts paid by aforeign in-
termediary described in 81.1441-1(e)-
(3)(i) that it has received in its capacity as
an intermediary and that are associated
with a valid withholding certificate de-
scribed in 81.1441-1(e)(3)(ii) or (iii) and
payments made by a U.S. branch of afor-
eign bank or of aforeign insurance com-
pany described in 81.1441-1(b)(2)(iv)
that are associated with avalid withhold-
ing certificate described in §1.1441-1(e)-
(3)(v), which certificate the intermediary
or branch has furnished to the payor or
middleman from whom it has received the
payment, unless, and to the extent, the in-
termediary or branch knows that the pay-
ments are required to be reported under
§1.6041-1 and were not so reported.

(4) Returns of information are not re-
quired for amounts paid with respect to
notional principal contracts referred to in
81.863-7 or 1.988-2(e) which the payor
may treat as effectively connected income
of aforeign payee under the provisions of
81.1441-4(a)(3) or if the payee provides a
representation in a master agreement that
governs the transactions in notional prin-
cipal contracts between the parties (for
example, an Internationa Swap and De-
rivatives Association (ISDA) Agreement,
including the Schedule thereto) or in the
confirmation on the particular notional
principal contract transaction that the
counterparty is a foreign person. See,
however, §1.1461-1(c)(2)(i) for applice-
ble reporting requirements.

(5) Returns of information are not re-
quired for the period that the amounts
paid represent assets blocked as described
in §1.1441-2(e)(3). The exemption in
this paragraph (8)(5) shall terminate when
payment is deemed to occur in accor-
dance with the provisions of §1.1441-2-
©(3)

(b) Joint owners. Amounts paid to
joint owners for which a certificate or
documentation is required as a condition
for being exempt from reporting under
paragraph (@) of this section are presumed
made to U.S. payees who are not exempt
recipientsif, prior to payment, the payor



or middleman cannot reliably associate
the payment either with a Form W-9 fur-
nished by one of the joint ownersin the
manner required in §831.3406(d)-1
through 31.3406(d)-5 of this chapter, or
with documentation described in para-
graph (a)(1) of this section furnished by
each joint owner upon which the payor or
middleman can rely to treat each joint
owner as aforeign payee or foreign bene-
ficial owner.

(c) Conversioninto United Satesdol -
lars of amounts paid in foreign currency.
For rules concerning foreign currency
conversion, see 81.6049-4(d)(3)(i).

(d) Effective date. The provisions of
this section apply to payments made after
December 31, 1998.

Par. 27. Section 1.6041—7 is amended
by revising the section heading and
adding a sentence to the end of paragraph
(a) toread asfollows:

§1.6041—7 Magnetic media reguirement.

(@ * * * High-volume filers of infor-
mation returns must file their returns on
magnetic media. See section 6011(e) and
§301.6011-2 of this chapter (Procedure
and Administration Regulations) for the
requirements for filing on magnetic
media

* * * * *

Par. 28. Section 1.6041-8 is added to
read as follows:

§1.6041-8 Cross-reference to penalties.

For provisions relating to the penalty
provided for failure to file timely a correct
information return required under section
6041(a) or (b), see §301.6721-1 of this
chapter (Procedure and Administration
Regulations). For provisions relating to
the penalty provided for failure to furnish
timely a correct payee statement required
under section 6041(d), see §301.6722—1
of this chapter. See 8301.6724—1 of this
chapter for the waiver of apenalty if the
failure is due to reasonable cause and is
not due to willful neglect.

Par. 29. Section 1.6041A-1 is added to
read as follows:

§1.6041A-1 Returnsregarding payments
of remuneration for services and certain
direct sales.

(a) through (c) [Reserved].

(d) Exceptionsto return requirement.
[Reserved].

(1) and (2) [Reserved].

(3) Foreign transactions—(i) Ingen -
eral. No return shall be required under
section 6041A with respect to payments
described in this paragraph (d)(3).

(A) Returns of information are not re-
quired for payments that a payor can,
prior to payment, associate with docu-
mentation upon which it may rely to treat
as made to aforeign beneficial owner in
accordance with 81.1441-1(e)(1)(ii) or as
made to a foreign payee in accordance
with 81.6049-5(d)(1) or presumed to be
made to a foreign payee under
81.6049-5(d)(2), (3), (4), or (5). How-
ever, such payments may be reportable
under §1.1461-1(b) and (c). For purposes
of this paragraph (d)(3)(i)(A), the provi-
sionsin §1.6049-5(c) (regarding rules ap-
plicable to documentation of foreign sta-
tus and definition of U.S. payor and
non-U.S. payor) shall apply. The provi-
sions of §1.1441-1 shall apply by substi-
tuting the term payor for the term with -
holding agent.

(B) Returns of information are not re-
quired for payments of remuneration for
services and certain direct sales from
sources outside the United States (deter-
mined under the provisions of part |, sub-
chapter N, chapter 1 of the Internal Rev-
enue Code and the regulations under
those provisions) if payments made out-
side the United States by a non-U.S.
payor or non-U.S. middleman. For a defi-
nition of non-U.S. payor or non-U.S. mid-
dleman, see §1.6049-5(c)(5). For cir-
cumstances in which a payment is
considered to be made outside the United
States, see §1.6049-5(e).

(ii) Payor. The term payor has the
same meaning as described in
§1.6049-4(a)(2).

(iii) Joint owners. Amounts paid to
joint owners for which a certificate or
documentation is required as a condition
for being exempt from reporting under
paragraph (d)(3)(i) of this section are pre-
sumed made to U.S. payees who are not
exempt recipients if, prior to payment, the
payor or middleman cannot reliably asso-
ciate the payment either with a Form W-9
furnished by one of thejoint ownersin the
manner required in §831.3406(d)-1
through 31.3406(d)-5 of this chapter, or
with documentation described in para-

graph (d)(3)(i)(A) of this section fur-
nished by each joint owner upon which it
can rely to treat each joint owner asafor-
eign payee or foreign beneficial owner.

(iv) Conversion into United States
dollars of amount paid in foreign cur -
rency. For rules concerning foreign cur-
rency conversion, see §1.6049—4(d)-
(3)(0).

(v) Effective date. The provisions of
this paragraph (d)(3) apply to payments
made after December 31, 1998.

(e) [Reserved].

(f) Statementsto be furnished to per -
sons with respect to whom information is
reguired to be furnished—(1) [Reserved].

(2) Time for furnishing statement.
[Reserved].

(3) Contents of statement. [Reserved].

(9) [Reserved].

(h) Cross-reference to penalties. For
provisions relating to the penalty pro-
vided for failure to file timely acorrect in-
formation return required under section
6041A(a) or (b), see 8301.6721-1 of this
chapter (Procedure and Administration
Regulations). For provisions relating to
the penalty provided for failure to furnish
timely a correct payee statement required
under section 6041A (), see §301.6722-1
of this chapter. See 8§301.6724-1 of this
chapter for the waiver of a penalty if the
failure is due to reasonable cause and is
not due to willful neglect.

Par. 30. Section 1.6042-2 is amended
by:

1. Revising the section heading, adding
introductory text to paragraph (a)(1), and
revising paragraphs (a)(1)(i) and
@()(ii).

2. Removing the language “1099M” in
the first sentence of paragraph (a)(1)(iii)
and adding “1099A" in its place.

3. Removing the language “1087” each
time it appears in the second sentence of
paragraph (a)(4) and adding “1099” in
each place, and removing the last sentence.

4. Revising paragraph (d).

5. Revising the heading of paragraph
(e) and adding a sentence to the end of
paragraph (e).

The revisions and addition read as fol-
lows:

81.6042—2 Returns of information as to
dividends paid.

(8 Requirement of reporting—(1) An



information return on Form 1099 shall be
made under section 6042(a) by—

(i) Every person who makes a payment
of dividends (as defined in §1.6042-3) to
any other person during a calendar year.
The information return shall show the ag-
gregate amount of the dividends, the
name, address, and taxpayer identifying
number of the person to whom paid, the
amount of tax deducted and withheld
under section 3406 from the dividends, if
any, and such other information as re-
quired by the forms. An information re-
turn is generally not required if the
amount of dividends paid to the other per-
son during the calendar year aggregates
less than $10 or if the payment is made to
a person who is an exempt recipient de-
scribed in §1.6049—-4(c)(1)(ii) unless the
payor backup withholds under section
3406 on such payment (because, for ex-
ample, the payee has failed to furnish a
Form W-9 on request), in which case the
payor must make areturn under this sec-
tion, unless the payor refunds the amount
withheld pursuant to §31.6413(a)—3 of
this chapter.

(ii) Every person, except to the extent
that he acts as a nominee described in
paragraph (a)(1)(iii) of this section, who
receives payments of dividends as a nom-
inee on behalf of another person shall
make a return of information under this
section for the calendar year of the pay-
ment . The information return shall show
the aggregate amount of the dividends,
the name, address, and taxpayer identifi-
cation number of the person on whose be-
half the dividends are received, the
amount of tax deducted and withheld
under section 3406 from the dividends, if
any, and such other information as re-
quired by the forms. An information re-
turn is generally not required if the
amount of the dividends received on be-
half of the other person during the calen-
dar year aggregates less than $10. How-
ever, a return of information is not
required under this section if—

(A) The record owner is, pursuant to
section 6012(a)(3) or (4) and §1.6012-3,
required to file a fiduciary return on Form
1041 that is filed for the estate or trust dis-
closing the name, address, and identifying
number of both the record owner and ac-
tual owner and furnishes Form K—1 to each
actual owner containing the information
required to be shown on the form, includ-

ing amounts withheld under section 3406;

(B) Therecord owner isanominee of a
banking institution or trust company exer-
cising trust powers, and such banking in-
stitution or trust company is, pursuant to
section 6012(a)(3) or (4) and §1.6012-3,
required to file afiduciary return on Form
1041 that isfiled for the estate or trust dis-
closing the name, address, and identifying
number of both the record owner and the
actual owner and furnishes Form K—1 to
each actual owner containing the informa-
tion required to be shown on the form, in-
cluding amounts withheld under section
3406; or

(C) Therecord owner is abanking in-
stitution or trust company exercising trust
powers, or a nominee thereof, and the ac-
tual owner is an organization exempt
from taxation under section 501(a) for
which such banking institution or trust
company files an annual return but only if
the name, address, and identifying num-
ber of the record owner are included on or
with the annual return filed for the tax ex-
empt organization).

* * * * *

(d) Cross-reference to penalty. For
provisions relating to the penalty pro-
vided for failure to file timely a correct in-
formation return required under section
6042(a), see §301.6721-1 of this chapter
(Procedure and Administration Regula-
tions). See 8301.6724-1 of this chapter
for the waiver of a penalty if thefailureis
due to reasonable cause and is not due to
willful neglect.

(e) Magnetic media requirement. * * *
For the requirement to submit the infor-
mation required by Form 1099 on mag-
netic media for payments after December
31, 1983, see section 6011(e) and
§301.6011-2 of this chapter (Procedure
and Administration Regulations).

Par. 31. Section 1.6042-3 is amended
by:

1. Revising paragraphs (a) introduc-
tory text and (8)(2).

2. Removing the concluding text im-
mediately following paragraph (a8)(2).

3. Adding paragraph (a)(3).

4. Revising paragraph (b).

5. Removing the authority citation at
the end of the section.

The addition and revision read as fol-
lows:

§1.6042-3 Dividends subject
to reporting.

(@) Ingeneral. Except as providedin
paragraph (b) of this section, the term div-
idend for purposes of this section and
§81.6042-2 and 1.6042—4 means the
amounts described in the following para-
graphs (a)(1) through (3) of this sec-
tion—

* * * * *

(2) Any payment made by a stockbro-
ker to any person as a substitute for adiv-
idend. Such a payment includes any pay-
ment made in lieu of a dividend to a
person whose stock has been borrowed.
See §1.6045-2(h) for coordination of the
reporting requirements under sections
6042 and 6045(d) with respect to such
payments; and

(3) A distribution from aregulated in-
vestment company (irrespective of the
fact that any part of the distribution may
not represent ordinary income (i.e., may,
for example, represent a capital gain div-
idend as defined in section
852(b)(3)(C)).

(b) Exceptions—(1) In general. For
purposes of §81.6042-2 and 1.6042—4,
the amounts described in paragraphs
(b)(1)(i) through ( vii) of this section are
not dividends.

(i) Amounts paid by an insurance com-
pany to a policyholder, other than a divi-
dend upon its capital stock.

(ii) Payments (however denominated)
by a mutual savings bank, savings and
loan association, or similar organization,
in respect of deposits, investment certifi-
cates, or withdrawable or repurchasable
shares. See, however, section 6049 and
the regulations under that section for pro-
visions requiring reporting of these pay-
ments.

(iii) Distributions or payments that a
payor can, prior to payment, reliably asso-
ciate with documentation upon which it
may rely to treat as made to aforeign ben-
eficial owner in accordance with
§1.1441-1(e)(1)(ii) or as made to a for-
eign payee in accordance with
81.6049-5(d)(1) or presumed to be made
to aforeign payee under §1.6049-5(d)(2),
(3), (4), or (5). However, such payments
may be reportable under §1.1461-1(b)
and (c). For purposes of this paragraph
(b)(2)(iii), the provisions in §1.6049-5(c)



(regarding rules applicable to documenta-
tion of foreign status and definition of
U.S. payor and non-U.S. payor) shall
apply. The provisions of §1.1441-1 shall
apply by subgtituting the term payor for
the term withholding agent and without
regard to the fact that the provisions apply
only to amounts subject to withholding
under chapter 3 of the Internal Revenue
Code (Code).

(iv) Digtributions or payments from
sources outside the United States (as de-
termined under the provisions of part I,
subchapter N, chapter 1 of the Code and
the regulations under those provisions)
paid outside the United States by a non-
U.S. payor or anon-U.S. middleman. For
a definition of non-U.S. payor and non-
U.S. middleman, see §1.6049-5(c)(5).
For circumstances in which a payment is
considered to be made outside the United
States, see §1.6049-5(€).

(v) Distributions or payments for the
period that the amounts represent assets
blocked as described in §1.1441-2(e)(3).
The exemption in this paragraph (b)(1)(v)
shall terminate when payment is deemed
to occur in accordance with the rules of
§1.1441-2(e)(3).

(vi) Payments made by aforeign inter-
mediary described in §1.1441-1(€)(3)(i)
that it has received in its capacity as an
intermediary and that are associated with
a valid withholding certificate described
in 81.1441-1(e)(3)(ii) or (iii) and pay-
ments made by a U.S. branch of aforeign
bank or of aforeign insurance company
described in §1.1441-1(b)(2)(iv) that are
associated with a valid withholding cer-
tificate described in 8§1.1441-1(e)(3)(v),
which certificate the intermediary or
branch has furnished to the payor or mid-
dleman from whom it has received the
payment, unless, and to the extent, the in-
termediary or branch knows that the pay-
ments are required to be reported under
§1.6042—-2 and were not so reported.

(vii) With respect to amounts paid or
credited after December 31, 1982, any
amount paid or credited to any person de-
scribed in §1.6049-4(c)(1)(ii), unless a
tax is withheld under section 3406 and is
not refunded by the payor in accordance
with 8§31.6413(a)-3 of this chapter (Em-
ployment Tax Regulations).

(2) Payor. The term payor has the
same meaning as described in §1.60494-

@)

(3) Joint owners. Amounts paid to
joint owners for which a certificate or
documentation is required as a condition
for being exempt from reporting under
this paragraph (b) are presumed made to
U.S. payees who are not exempt recipi-
ents if, prior to payment, the payor or
middleman cannot reliably associate the
payment either with a Form W-9 fur-
nished by one of the joint ownersin the
manner required in §831.3406(d)-1
through 31.3406(d)-5 of this chapter, or
with documentation described in para-
graph (b)(2)(iii) of this section furnished
by each joint owner upon which it can
rely to treat each joint owner as aforeign
payee or foreign beneficial owner. For
purposes of applying this paragraph
(b)(3), the grace period described in
§1.6049-5(d)(2)(ii) shall apply only if
each payee qualifiesfor such grace period.

(4) Conversion into United States dol -
lars of amounts paid in foreign currency.
For rules concerning foreign currency
conversion, see 81.6049-4(d)(3)(i).

(5) Effective date—(i) General rule.
The provisions of this paragraph (b) apply
to payments made after December 31,
1998.

(ii) Transitionrules. A payor that, on
December 31, 1998, holds a valid Form
W-8 or other form upon which it is per-
mitted to rely to hold the payee as a for-
eign person pursuant to the regulationsin
effect prior to January 1, 1999 (see 26
CFR parts 1 and 35a, revised April 1,
1997), may treat it as a valid certificate
until its validity expires under those regu-
lations or, if earlier, until December 31,
1999. Further, the validity of a Form
W-8 or other form that is dated prior to
January 1, 1998, is valid on January 1,
1998, and would expire at any time dur-
ing 1998, is extended until December 31,
1998 (and is not extended after December
31, 1998 by reason of the preceding sen-
tence). The rule in this paragraph
(b)(5)(ii), however, does not apply to ex-
tend the validity period of awithholding
certificate that expires in 1998 solely by
reason of changesin the circumstances of
the person whose name is on the certifi-
cate. Notwithstanding the three preced-
ing sentences, a payor may choose not to
take advantage of the transition rule in
this paragraph (b)(5)(ii) with respect to
one or more withholding certificates and,
therefore, to require new withholding cer-

tificates conforming to the requirements
described in this section.

* * * * *

Par. 32. Section 1.6042—4 is amended

by revising paragraphs (d)(2)(i)(F) and (f)
to read as follows:

§1.6042—4 Satement to recipients
of dividend payments.

* * * * *

(d) * Kk *

(2) * k% %

(i) * Kk K

(P Any document concerning the so-
licitation of the Form W-9, as described
in §31.3406(h)—3(a) of this chapter, or of
the Form W-8 as described in
§81.1441-1(e)(2).

* * * * *

(f) Cross-reference to penalty. For
provisions relating to the penalty pro-
vided for failure to furnish timely a cor-
rect payee statement required under sec-
tion 6042(c), see §301.6722—-1 of this
chapter (Procedure and Administration
Regulations). See 8§301.6724-1 of this
chapter for the waiver of a penalty if the
failure is due to reasonable cause and is
not due to willful neglect.

* * * * *

§1.6043-2 [Amended]

Par. 33. In §1.6043-2, paragraph (a),
the first, second, and last sentences are
amended by removing the reference to
“1099L" and adding “966" in each place.

Par. 34. Section 1.6044—2 is amended
by:

1. Revising the section heading

2. Adding two sentences at the end of
paragraph (a)(1).

3. Revising paragraph (e).

4. Revising the heading for paragraph
(f) and adding a sentence at the beginning
of paragraph (f).

The revisions and additions read as fol -
lows:

81.6044-2 Returns of information as to
payments of patronage dividends.

(a) Requirement of reporting—(1) In
general.
* * * The organization is required to
make an information return regardl ess of



the amount of the payment if the tax im-
posed by section 3406 is required to be
withheld. Thus, in the case of any amount
subject to backup withholding under sec-
tion 3406 and not refunded by the payor
before the due date of the information re-
turn in accordance with the regulations
under section 3406, an information return
shall be made even if the payment is not
generally reportable because it is made to
an exempt recipient described in
§1.6049-4(c)(1)(ii) or the amount paid
during the calendar year to the recipient
aggregates less than $10.

* * * * *

(e) Cross-reference to penalty. For
provisions relating to the penalty pro-
vided for failure to file timely a correct in-
formation return required under section
6044(a), see 8301.6721-1 of this chapter
(Procedure and Administration Regula-
tions). See §301.6724-1 of this chapter
for the waiver of a penalty if thefailureis
due to reasonable cause and is not due to
willful neglect.

(f) Magnetic media requirement. For
the requirement to submit the information
required by Form 1099 on magnetic
media for payments after December 31,
1983, see section 6011(e) and
§301.6011-2 of this chapter (Procedure
and Administration Regulations). * * *

Par. 35. In §1.6044-3, paragraph (c) is
revised to read asfollows:

§1.6044-3 Amounts subject to reporting.

* * * * *

(c) Exceptions. An amount described
in paragraph (a) of this section does not
include—

(1) Any amount described in
§1.6042-3(b); or

(2) With respect to amounts paid or
credited after December 31, 1982, any
amount paid or credited to any person de-
scribed in §1.6049-4(c)(1)(ii).

* * * * *

Par. 36. In 81.6044-5, paragraph (c) is
revised to read as follows:

§1.6044-5 Statements to recipients
of patronage dividends.

* * * * *

(c) Cross-referenceto penalty. For provi-

sions relating to the penalty provided for
failure to furnish timely a correct payee
statement required under section 6044(e),
see §301.6722-1 of this chapter (Proce-
dure and Administration Regulations).
See §301.6724-1 of this chapter for the
waiver of apenalty if the failureis due to
reasonable cause and is not due to willful
neglect.

* * * * *

Par. 37. Section 1.6045-1 is amended
by:
1. Revising the heading of paragraph
(), paragraph (a) introductory text, and
paragraph (a)(1).

2. Removing paragraph (8)(12) and re-
designating paragraph (a)(13) as para-
graph (8)(12).

3. Adding new paragraph (a)(13).

4. Paragraph (b) is amended by redes-
ignating Example (1) through Example
(8) as Example 1 through Example 8, re-
spectively; removing newly designated
Example 1(ii); and redesignating Example
1(iii) through (vi) as Example 1(ii)
through (v), respectively.

5. Paragraph (c) is amended by:

a. Redesignating paragraphs (c)(5)(i)-
(a) through (c)(5)(i)(f) as paragraphs
(©)B)(i)(A) through (c)(5)(i)(F), respec-
tively.

b. Redesignating paragraph (c)(5)(ii)
and Example (1) through Example (4) as
paragraph (c)(5)(iii) and Example 1
through Example 4, respectively.

¢. Adding new paragraph (c)(5)(ii).

6. Paragraph (c)(6) is amended by:

a. Redesignating paragraphs (c)(6)-
(i)(a) and (c)(6)(i)(b) as paragraphs
(©)(6)(1)(A) and (c)(6)(i)(B), respectively.

b. Redesignating paragraphs (c)(6)-
(ii)(a) and (c)(6)(ii)(b) as paragraphs
(c)(6)(ii)(A) and (c)(6)(ii)(B), respec-
tively.

7. Revising paragraphs (d)(4), (d)(6),
(F)(2)(iii) last sentence of introductory
text, and (g).

8. In paragraph (h)(2), redesignating
Example (1) and Example (2) as para-
graph (h)(2) Example 1 and Example 2,
respectively.

9. Revising paragraphs (j), (k), and ().

10. Removing the authority citation at
the end of the section.

Therevisions and additions read as fol -
lows:

81.6045-1 Returns of information of
brokers and barter exchanges.

(a) Definitions. The following defini-
tions apply for purposes of this section,
§1.6045-2, and 8§5f.6045-1 of this chap-
ter:

(1) Theterm broker means any person
(other than a person who is required to re-
port a transaction under section 6043),
U.S. or foreign, that, in the ordinary
course of a trade or business during the
calendar year, stands ready to effect sales
to be made by others. A broker includes
an obligor that regularly issues and retires
its own debt obligations or a corporation
that regularly redeems its own stock.
However, with respect to asale (including
aredemption or retirement) effected at an
office outside the United States, a broker
includes only a person described asa U.S.
payor or U.S. middleman in
81.6049-5(c)(5). In addition, a broker
does not include an international organi-
zation described in §1.6049-4(c)-
(1)(ii)(G) that redeems or retires an oblig-
ation of which it isthe issuer.

* * * * *

(13) The term person includes any
governmental unit and any agency or in-
strumentality thereof.

* * * * *

(C) * % %

(5 * % %

(ii) Determination of profit or loss
fromforeign currency contracts. A broker
effecting a closing transaction in foreign
currency contracts (as defined in section
1256(g)) shall report information with re-
spect to such contracts in the manner pre-
scribed in paragraph (c)(5)(i) of this sec-
tion. If a foreign currency contract is
closed by making or taking delivery, the
net realized profit or loss for purposes of
paragraph (c)(5)(i)(B) of this section is
determined by comparing the contract
price to the spot price for the contract cur-
rency at the time and place specified in
the contract. If a foreign currency con-
tract is closed by entry into an offsetting
contract, the net realized profit or loss for
purposes of paragraph (c)(5)(i)(B) of this
section is determined by comparing the
contract price to the price of the offsetting
contract. The net unrealized profit or loss
in a foreign currency contract for pur-



poses of paragraphs (c)(5)(i)(C) and (D)
of this section is determined by compar-
ing the contract price to the broker’s price
for similar contracts at the close of busi-
ness of the relevant year.

* * * * *

(d) * Kk K

(4) Saledate. With respect to sales of
property that are reportable under this
section, a broker must report a sale as oc-
curring on the date the sale is entered on
the books of the broker.

* * * * *

(6) Conversion into United Sates dol -
lars of proceeds paid in foreign
currency—(i) Conversionrules. When a
payment is made in a foreign currency,
the U.S. dollar amount shall be deter-
mined by converting such foreign cur-
rency into U.S. dollars on the date of pay-
ment at the spot rate (as defined in
§1.988-1(d)(1)) or pursuant to a reason-
able spot rate convention. For example, a
withholding agent may use a month-end
spot rate or a monthly average spot rate.
A spot rate convention must be used con-
sistently with respect to all non-dollar
amounts withheld and from year to year.
Such convention cannot be changed with-
out the consent of the Commissioner or
his or her delegate.

(ii) Effect of identification under
§1.988-5(a), (b), or (c) where the tax -
payer effects a sale and a hedge through
the same broker—(A) Ingeneral. Inlieu
of the amount reportable under paragraph
(d)(6)(i) of this section, the amount sub-
ject to reporting shall be the integrated
amount computed under §1.988-5(a), (b)
or (c) if—

(1) A taxpayer effects through a broker
a sale or exchange of nonfunctional cur-
rency (as defined in §1.988-1(c)) and
hedges al or a part of such sale as pro-
vided in §1.988-5(a), (b) or (c) with the
same broker; and

(2) Thetaxpayer complieswith the re-
quirements of §1.988-5(a), (b) or (c) and
so notifies the broker prior to the end of
the calendar year in which the sale occurs.

(B) Effectivedate. The provisions of
this paragraph (d)(6)(ii) apply to transac-
tions entered into after December 31,
1998.

(f) * % %

(2) * % %

(iti) Definition. * * * A barter ex-
change may treat a member or client asa
corporation (and therefore as a corporate
member or client) if such member or
client provides an exemption certificate as
described in 831.3406(h)—3(a) of this
chapter or provided that—

* * * * *

(g) Exempt foreign persons—(1) Bro -
kers. No return of information is required
to be made by a broker with respect to a
customer who is considered to be an ex-
empt foreign person under this paragraph
(9)(1). A broker may treat a customer as
an exempt foreign person under the cir-
cumstances described in paragraphs
(9)(1)(i) through (iii) of this section.

(i) With respect to a sale effected at an
office of abroker either inside or outside
the United States, the broker may treat the
customer as an exempt foreign person if
the broker can prior to the payment, asso-
ciate the payment with documentation
upon which it can rely in order to treat the
customer as aforeign beneficial owner in
accordance with 81.1441-1(e)(1)(ii), or
as made to aforeign payee in accordance
with 81.6049-5(d)(1) or presumed to be
made to a foreign payee under
§1.6049-5(d)(2), (3), or (4) or (5). For
purposes of this paragraph (g)(1)(i), the
provisions in §1.6049-5(c) (regarding
rules applicable to documentation of for-
eign status and definition of U.S. payor,
U.S. middleman, non-U.S. payor, and
non-U.S. middieman) shall apply. The
provisions of §1.1441-1 shall apply by
substituting the terms broker and cus -
tomer for the termswithholding agent and
payee and without regard for the fact that
the provisions apply to amounts subject to
withholding under chapter 3 of the Inter-
nal Revenue Code (Code). The provi-
sions of §1.6049-5(d) shall apply by sub-
stituting the terms broker and customer
for the terms payor and payee. For pur-
poses of this paragraph (g)(1)(i), the bro-
ker may rely on a beneficial owner with-
holding certificate described in
§1.1441-1(e)(2)(i) only to the extent that
the certificate includes a certification that
the beneficial owner has not been, and at
the time the certificate is furnished, rea-
sonably expects not to be present in the

United States for a period aggregating
183 days or more during each calendar
year to which the certificate pertains.

(if) With respect to aredemption or re-
tirement of stock or an obligation (thein-
terest or original issue discount on which
is described in §1.6049-5(b)(6), (7), (10),
or (11) or the dividends on which are de-
scribed in 8§1.6042-3(b)(1)(iv)) that is ef -
fected at an office of abroker outside the
United States by the issuer (or its paying
or transfer agent), the broker may treat the
customer as an exempt foreign person if
the broker is not also acting in its capacity
as a custodian, nominee, or other agent of
the payee.

(iii) With respect to a sale effected by a
broker at an office of the broker either in-
side or outside the United States, the bro-
ker may treat the customer as an exempt
foreign person for the period that those
proceeds are assets blocked as described
in §1.1441-2(e)(3). For purposes of this
paragraph (g)(1)(iii) and section 3406, a
sadle is deemed to occur in accordance
with paragraph (d)(4) of this section. The
exemption in this paragraph (g)(1)(iii)
shall terminate when payment of the pro-
ceeds is deemed to occur in accordance
with the provisions of §1.1441-2(€)(3).

(2) Barter exchange. No return of in-
formation is required by a barter ex-
change with respect to a client or a mem-
ber that the barter exchange may treat as
a foreign person pursuant to the proce-
dures described in paragraph (g)(1) of
this section.

(3) Applicable rules—(i) Joint own -
ers. Amounts paid to joint owners for
which a certificate or documentationisre-
quired as a condition for being exempt
from reporting under paragraph (g)(1)(i)
or (2) of this section are presumed made
to U.S. payees who are not exempt recipi-
ents if, prior to payment, the broker or
barter exchange cannot reliably associate
the payment either with a Form W-9 fur-
nished by one of the joint ownersin the
manner required in 8831.3406(d)-1
through 31.3406(d)-5 of this chapter, or
with documentation described in para-
graph (g)(1)(i) of this section furnished by
each joint owner upon which it can rely to
treat each joint owner as aforeign payee
or foreign beneficial owner. For purposes
of applying this paragraph (g)(3)(i), the
grace period described in §1.6049-5-



(d)(2)(ii) shall apply only if each payee
qualifies for such grace period.

(ii) Special rulesfor determining who
the customer is. For purposes of this
paragraph (g), the determination of who
the customer is shall be made on the basis
of the provisionsin §1.6049-5(d) by sub-
gtituting in that section the terms payor
and payee with the terms broker and cus -
tomer.

(iii) Place of effecting sale—(A) Sale
outside the United States. For purposes of
this paragraph (g), asaleis considered to
be effected by a broker at an office out-
side the United States if, in accordance
with instructions directly transmitted to
such office from outside the United States
by the broker’s customer, the office com-
pletes the acts necessary to effect the sale
outside the United States. The acts neces-
sary to effect the sale may be considered
to have been completed outside the
United States without regard to
whether—

(1) Pursuant to instructions from an of -
fice of the broker outside the United
States, an office of the same broker within
the United States undertakes one or more
steps of the salein the United States; or

(2) The gross proceeds of the sale are
paid by a draft drawn on a United States
bank account or by awire or other elec-
tronic transfer from a United States ac-
count.

(B) Saleinside the United States. For
purposes of this paragraph (g), a sale that
is considered to be effected by a broker at
an office outside the United States under
paragraph (g)(3)(iii)(A) of this section
shall nevertheless be considered to be ef-
fected by a broker at an office inside the
United States if either—

(1) The customer has opened an ac-
count with a United States office of that
broker;

(2) The customer has transmitted in-
structions concerning this and other sales
to the foreign office of the broker from
within the United States by mail, tele-
phone, electronic transmission or other-
wise (unless the transmissions from the
United States have taken place in isolated
and infrequent circumstances);

(3) The gross proceeds of the sale are
paid to the customer by atransfer of funds
into an account (other than an interna-
tional account as defined in §1.6049-
5(e)(4)) maintained by the customer in the

United States or mailed to the customer at
an address in the United States,

(4) The confirmation of the sale is
mailed to a customer at an address in the
United States; or

(5) An office of the same broker within
the United States negotiates the sale with
the customer or receives instructions with
respect to the sale from the customer.

(iv) Special ruleswhere the customer
isa foreign intermediary or certain U.S.
branches. A foreign intermediary, as de-
fined in 81.1441-1(e)(3)(i), is an exempt
foreign person, except when the broker
has actual knowledge or reason to know
(within the meaning of §1.6049-5(¢c)(3))
that the person for whom the intermediary
actsisaU.S. person. For an example of
this exception, see §1.6049-5(d)(3)(iv)
Example 7. In addition, if aforeign inter-
mediary (acting as an intermediary) or a
U.S. branch receives a payment from a
payor or middleman, which payment the
payor or middleman can associate with a
valid withholding certificate described in
81.1441-1(e)(3)(ii), (iii), or (v), or in
§1.1441-5(c)(3)(iii) furnished by suchin-
termediary or U.S. branch, then the inter-
mediary or U.S. branch is not required to
report such payment when it, in turn, pays
the amount to the person whose nameis
on the certificate furnished by the inter-
mediary or U.S. branch to the payor or
middleman, unless, and to the extent, the
intermediary or U.S. branch knows that
the payment is required to be reported
under this section and was not so re-
ported. For purposes of the preceding
sentence, a foreign intermediary is one
that is described in §1.1441-1(e)(3)(i)
and aU.S. branch is one that is described
in 81.1441-1(b)(2)(iv).

(4) Examples. The application of the
provisions of this paragraph (g) may beil-
lustrated by the following examples:

Example 1. FC is a foreign corporation that is
not a U.S. payor or U.S. middleman described in
§1.6049-5(c)(5) that regularly issues and retiresiits
own debt obligations. A isan individual whose resi-
dence addressisinside the United States, who holds
a bond issued by FC that isin registered form
(within the meaning of section 163(f) and the regu-
lations under that section). The bond is retired by
FP, aforeign corporation that is a broker within the
meaning of paragraph (&)(1) of this section and the
designated paying agent of FC. FP mails the pro-
ceedstoA at A'sU.S. address. The sale would be
considered to be effected at an office outside the
United States under paragraph (g)(3)(iii)(A) of this
section except that the proceeds of the sale are
mailed to aU.S. address. For that reason, the saleis

considered to be effected at an office of the broker
inside the United States under paragraph
(9)(3)(iii)(B) of this section. Therefore, FC isabro-
ker under paragraph (a)(1) of this section with re-
spect to this transaction because, athough it is not a
U.S. payor or U.S. middleman, as described in
§1.6049-5(c)(5), it is deemed to effect the salein the
United States. FP isabroker for the same reasons.
However, under the multiple broker exception under
85f.6045-1(c)(3)(ii) of this chapter, FP, rather than
FC, isrequired to report the payment because FP is
responsible for paying the holder the proceeds from
theretired obligations. Under paragraph (g)(1)(i) of
this section, FPmay not treat A as an exempt foreign
person and must make an information return under
section 6045 with respect to the retirement of the FC
bond, unless FP obtains the certificate or documen-
tation described in paragraph (g)(1)(i) of this sec-
tion.

Example 2. Thefacts are the same asin Example
1 except that FP mails the proceeds to A at an ad-
dress outside the United States. Under paragraph
(9)(3)(iii)(A) of this section, the sale is considered to
be effected at an office of the broker outside the
United States. Therefore, under paragraph (a)(1) of
this section, neither FC nor FP is a broker with re-
spect to the retirement of the FC bond. Accordingly,
neither is reguired to make an information return
under section 6045.

Example 3. The facts are the same asin Example
2 except that FPis also the agent of A. Theresultis
the same as in Example 2. Neither FP nor FC are
brokers under paragraph (a)(1) of this section with
respect to the sale since the sale is effected outside
the United States and neither of them are U.S. pay-
ors (within the meaning of §1.6049-5(c)(5)).

Example 4. Thefacts are the same asin Example
1 except that the registered bond held by A wasis-
sued by DC, a domestic corporation that regularly
issues and retires its own debt obligations. Also, FP
mails the proceeds to A at an address outside the
United States. Interest on the bond is not described
in paragraph (g)(1)(ii) of this section. The sde is
considered to be effected at an office outside the
United States under paragraph (g)(3)(iii)(A) of this
section. DC isabroker under paragraph (a)(2)(i)(B)
of thissection. DC is not required to report the pay-
ment under the multiple broker exception under
85f.6045-1(c)(3)(ii) of this chapter. FP is not re-
quired to make an information return under section
6045 because FP is not a U.S. payor described in
81.6049-5(c)(5) and the sale is effected outside the
United States. Accordingly, FPis not a broker under
paragraph (a)(1) of this section.

Example 5. The facts are the same asin Example
4 except that FPis also the agent of A. DCisabro-
ker under paragraph (a)(1) of thissection. DC isnot
required to report under the multiple broker excep-
tion under 85f.6045-1(c)(3)(ii) of this chapter. FPis
not required to make an information return under
section 6045 because FP is not a U.S. payor de-
scribed in §1.6049-5(c)(5) and the sale is effected
outside the United States and therefore FP is not a
broker under paragraph (a)(1) of this section.

Example 6. The facts are the same asin Exam -
ple 4 except that the bond isretired by DP, a broker
within the meaning of paragraph (a)(1) of this sec-
tion and the designated paying agent of DC. DPisa
U.S. payor under 81.6049-5(c)(5). DC is not re-
quired to report under the multiple broker exception
under 85f.6045-1(c)(3)(ii) of this chapter. DPisre-
quired to make an information return under section
6045 because it is the person responsible for paying
the proceeds from the retired obligations unless DP
obtains the certificate or documentary evidence de-
scribed in paragraph (g)(2)(i) of this section.

Example 7. Customer A owns U.S. corporate



bonds issued in registered form after July 18, 1984
and carrying a stated rate of interest. The bonds are
held through an account with foreign bank, X, and
are held in street name. X is awholly-owned sub-
sidiary of aU.S. company and is not a qualified in-
termediary within the meaning of 81.1441-1(e)-
(5)(ii). X has no documentation regarding A. A
instructs X to sell the bonds. In order to effect the
sale, X actsthrough its agent in the United States, Y.
Y sells the bonds and remits the sales proceeds to X.
X credits A’s account in the foreign country. X does
not provide documentation to Y.

(i) Y'sobligationsto withhold and report. Y is
not required to report the sales proceeds under the
multiple broker exception under §5f.6045-1(c)-
(3)(ii), because X isthe person responsible for pay-
ing the proceeds from the saleto A. However, the
portion of the payment that represents interest ac-
crued on the obligation since the last payment date
and that isreceived as part of the total sales proceeds
from the transaction is reportable under
81.1461-1(b) and (c)(2)(i)(E), as an amount paid to
aforeign person that is subject to withholding under
chapter 3 of the Code within the meaning of
§1.1441-2(a) (even though no withholding is re-
quired under chapter 3 of the Code based on
§1.1441-3(b)(2)(i), unless §1.1441-3(b) (2)(ii) ap-
plies). The multiple broker exception under the reg-
ulations under section 6045 does not affect a with-
holding agent’s obligation to report an amount
otherwise required to be reported under
§1.1461-1(b) and (c). Under 81.1461-1(c)(3), Y
must file Form 1042-S in the name of X who, under
§1.1441-1(b)(3)(v)(A), is presumed to be acting for
its own account because Y cannot associate the pay-
ment of interest with avalid intermediary Form W—8
described in §1.1441-1(e)(3)(ii) or (iii) from X.

(ii) X's obligations to withhold and report. X
may also have reporting and withholding obligations
when it credits A’s account with the sales proceeds.
Although the saleis considered to be effected at an
office outside the United States under paragraph
(9)(3)(iii)(A) of this section, X is a broker with re-
spect to the sale because, as a wholly-owned sub-
sidiary of aU.S. company, it meets the definition of
a broker under paragraph (a)(1) of this section.
Under the presumptions described in §1.6049-5(d)-
(2), X, asaU.S. payor, must presume that, with re-
spect to the sales proceeds, A isa U.S. person who is
not an exempt recipient. Therefore, the payment of
sales proceeds to A by X is reportable on a Form
1099 under paragraph (c)(2) of this section. X has
no obligation to backup withhold on the payment,
based on the exemption under §31.3406(g)—1(€), un-
less X has actual knowledge that A isa U.S. person
who is not an exempt recipient. X is aso a with-
holding agent with respect to the portion of the sales
proceeds that represents accrued interest on the
bonds. Based on the presumptions under
§81.6049-5(d)(2) and 1.1441-1(b)(3)(iii)(D), X
must presume that A is aforeign person with respect
to the interest portion of the payment, because the
interest amount is an amount subject to withholding,
within the meaning of §1.1441-2(a) (even though a
withholding agent is not required to withhold on
such amounts). Thus, X isrequired to file a Form
1042 and 1042-S with respect to the interest portion
of the payment. Y’sfiling of a Form 1042—-S with
respect to that portion of the payment to X does not
meet the conditions for the multiple withholding
agent exception under 81.1461-1(c)(4)(i) because Y
did not report the payment to X as a payment to an
intermediary.

(5) Effective date—(i) General rule.
The provisions of this paragraph (g) apply

to payments made after December 31,
1998.

(i) Transitionrules. A payor that, on
December 31, 1998, holds a valid Form
W-8 or other form upon which the payor
is permitted to rely to hold the payee as a
foreign person pursuant to the regulations
in effect prior to January 1, 1999 (see 26
CFR parts 1 and 35a, revised April 1,
1997), may treat it as a valid certificate
until its validity expires under those regu-
lations or, if earlier, until December 31,
1999. Further, the validity of a Form
W-8 or other form that is dated prior to
January 1, 1998, is vaid on January 1,
1998, and would expire at any time dur-
ing 1998, is extended until December 31,
1998 (and is not extended after December
31, 1998 by reason of the preceding sen-
tence). The rule in this paragraph
(g)(b)(ii), however, does not apply to ex-
tend the validity period of aform that ex-
piresin 1998 solely by reason of changes
in the circumstances of the person whose
name is on the certificate. Notwithstand-
ing the three preceding sentences, a payor
may choose not to take advantage of the
transition rule in this paragraph (9)(5)(ii)
with respect to one or more withholding
certificates and, therefore, to require new
withholding certificates conforming to the
requirements described in this section.

* * * * *

(i) Time and place for filing; cross-ref -
erence to penalty. Forms 1096 and 1099
required under this section shall be filed
after the last calendar day of the reporting
period elected by the broker or barter ex-
change and on or before the end of the
second calendar month following the
close of the caendar year of such report-
ing period with the appropriate Internal
Revenue Service Center, the address of
whichislisted in the instructions for Form
1096. See paragraph (1) of this section for
the requirement to file certain returns on
magnetic media. For provisions relating
to the pendty provided for the failure to
file timely a correct information return
under section 6045(a), see §301.6721-1 of
this chapter. See 8301.6724-1 of this
chapter for the waiver of a pendty if the
failure is due to reasonable cause and is
not due to willful neglect.

(k) Requirement and time for furnishing
statement; cross reference to penalty—(1)

General requirements. A broker or barter
exchange making a return of information
under this section with respect to atransac-
tion shal furnish to the person whose iden-
tifying number is (or is required to be)
shown on such return a written statement
showing the information required by para-
graph (c)(5), (d), (f), or (p) of this section
and containing a legend stating that such
information is being reported to the Inter-
nal Revenue Service. If thereturn of infor-
mation is not made on magnetic media,
this requirement may be satisfied by fur-
nishing to such person a copy of al Forms
1099 with respect to such person filed with
the Internal Revenue Service Center. A
statement shall be considered to be fur-
nished to a person to whom a statement is
required to be made under this paragraph
(k) if it ismailed to such person at the last
address of such person known to the bro-
ker or barter exchange.

(2) Time for furnishing statements. A
broker or barter exchange may furnish the
statements required by this paragraph (k)
yearly, quarterly, monthly, or on any other
basis, without regard to the reporting pe-
riod elected by the broker or barter ex-
change, provided that all statements re-
quired to be furnished under this
paragraph (k) for a calendar year shall be
furnished on or before January 31 of the
following calendar year.

(3) Cross-reference to penalty. For
provisions for failure to furnish timely a
correct payee statement, see §301.6724-1
of this chapter (Procedure and Adminis-
tration Regulations). See §301.6724-1 of
this chapter for the waiver of a penalty if
the failure is due to reasonable cause and
is not due to willful neglect.

(1) Magnetic media requirement. For
information returns filed after December
31, 1996, see §301.6011-2 of this chapter
(Procedure and Administration Regula-
tions) for rulesrelating to filing informa-
tion returns on magnetic media. A broker
or barter exchange that failsto file a Form
1099 under this section on magnetic
media, when required, may be subject to a
penalty for each such failure. See para-
graph (j) of this section.

* * * * *

81.6045-1T [Removed]

Par. 38. Section 1.6045-1T is re-
moved.



Par. 39. Section 1.6045-2 is amended
asfollows:

1. Paragraph (b)(2) is amended by:

a. Removing the period at the end of
paragraphs (b)(2)(i)(A), (0)(2)(1)(B), and
(b)(2)(i1)(C), and adding semicolons in
each place.

b. Removing the period and the end of
paragraph (b)(2)(i)(D) and adding a semi -
colon inits place.

c. Removing the language “, or” in
paragraph (b)(2)(i)(E) and adding a semi-
coloninits place.

d. Removing the period at the end of
paragraph (b)(2)(i)(F) and adding “, or” in
its place.

e. Adding paragraph (b)(2)(i)(G).

2. Revising paragraph (g)(2).

3. Adding paragraph (g)(4).

The revision and additions read as fol-
lows:

81.6045-2 Furnishing statement
reguired with respect to certain
substitute payments.

* * * * *

(b) * % %

(2) * % % (i)***

(G) A foreign central bank of issue, as
defined in §1.6049-4(c)(1)(ii)(H), or the
Bank for International Settlements.

* * * * *

(g) * % %

(2) Magnetic media requirement. For
the requirement to submit the information
required by paragraph (&) of this section
and by Form 1099 on magnetic media for
information returns filed after December
31, 1996, see 8301.6011-2 of this chapter
(Procedure and Administration Regula-
tions). A broker or barter exchange that
fails to file on magnetic media, when re-
quired, may be subject to a penalty under
section 6721 for each such failure. See
paragraph (g)(4) of this section.

* * * * *

(4) Cross-reference to penalties. For
provisions relating to the penalty pro-
vided for failureto filetimely acorrect in-
formation return required under section
6045(d) and §1.6045-2(g)(1), including a
failure to file on magnetic media, see
§301.6721-1 of this chapter. For provi-
sions relating to the penalty provided for
failure to furnish timely a correct payee

statement required under section 6045(d)
and §1.6045-2(a), see §301.6722—1 of
this chapter. See 8301.6724-1 of this
chapter for the waiver of a penalty if the
failure is due to reasonable cause and is
not due to willful neglect.

* * * * *

81.6045-2T [Removed]

Par. 40. Section 1.6045-2T is re-
moved.

Par. 41. Section 1.60494 is amended
by:

1. Removing the reference “section
3451" and adding “section 3406” each
place it appearsin the following locations
in §1.6049-4:

a. Paragraph (b)(2) introductory text,
third sentence.

b. Paragraph (b)(2)(iv).

Paragraph (b)(4), last sentence.
Paragraph (c)(2)(i).

Paragraph (c)(2)(ii) concluding text.
. Paragraph (e)(4), second and last
sentences.

g. Paragraph (€)(5)(iv).

h. Paragraph (f)(4)(i), fourth sentence.

2. Revising paragraphs (a), (b)(1),
(b)(3), and ()(1).

3. Removing the reference “§1.6049-
5(c)” in paragraphs (b)(5)(i) last sentence,
and (d)(2) and adding “81.6049-5(f)" in
its place.

4. Revising paragraph (d)(3).

5. Revising the heading for paragraph
(d)(7) and adding a sentence to the end of
the paragraph.

6. Removing the reference “ §1.6049-5-
(b)(2)(ii)" in the first sentence of para-
graph (d)(8) and adding “1.6049-5(b)(2)"
inits place.

7. Removing the reference “ paragraph
(d)(10)(i)" in paragraph (d)(9)(ii) intro-
ductory text, and adding “paragraph
(d)(9)()” inits place.

8. Removing the reference “ paragraph
(€)(1)(K)" in the first sentence of para-
graph (f)(4)(i) and adding “paragraph
©(D)(ii)(M)" in its place; and revising
the last two sentences of paragraph
OA ).

9. Revising the last sentence of the Ex-
ample in paragraph (f)(4)(ii).

10. Adding paragraph (g)(3).

The additions and revisions read as fol-
lows:

-0 oo

81.6049-4 Return of information as
to interest paid and original issue
discount includible in gross income
after December 31, 1982.

(a) Requirement of reporting—(1) In
general. Except as provided in paragraph
(c) of this section, an information return
shall be made by a payor, as defined in
paragraph (a)(2) of this section, of
amounts of interest and original issue dis-
count paid after December 31, 1982.
Such return shall contain the information
described in paragraph (b) of this section.

(2) Payor. A payor is a person de-
scribed in paragraph (8)(2)(i) or (ii) of this
section.

(i) Every person who makes a payment
of the type and of the amount subject to
reporting under this section (or under an
applicable section under this chapter) to
any other person during a calendar year;
however, persons not treated as payors for
purposes of §31.3406(a)-2 of this chapter
shall not be treated as payors for purposes
of this paragraph (a)(2).

(ii) Every person who collects on be-
half of another person payments of the
type and of the amount subject to report-
ing under this section (or under an applic-
able section under this chapter), including
middlemen treated as payors under
§31.3406(a)-2 of this chapter, or who
otherwise acts as a middleman (as defined
in paragraph (f)(4) of this section) with
respect to such payment.

(b) Information to be reported—(1) In -
terest payments. Except as provided in
paragraphs (b)(3) and (5) of this section,
in the case of interest other than original
issue discount treated as interest under
§1.6049-5(f), an information return on
Form 1099 shall be made for the calendar
year showing the aggregate amount of the
payments, the name, address, and tax-
payer identification number of the person
to whom paid, the amount of tax deducted
and withheld under section 3406 from the
payments, if any, and such other informa-
tion as required by the forms. An infor-
mation return is generally not required if
the amount of interest paid to a person ag-
gregates less than $10 or if the payment is
made to a person who is an exempt recipi-
ent described in paragraph (c)(2)(ii) of
this section, unless the payor backup
withholds under section 3406 on such
payment (because, for example, the payee



(i.e., exempt recipient) has failed to fur-
nish a Form W-9 on request), in which
case the payor must make a return under
this section, unless the payor refunds the
amount withheld pursuant to
§31.6413(a)—3 of this chapter (Employ-
ment Tax Regulations). For reporting in-
terest paid to a Canadian nonresident
alien individual, see §1.6049-8.

* * * * *

(3) Returns made by middleman—(i)
In general. Except as provided in para-
graph (b)(5) of this section, every person
acting as a middleman (as defined in para-
graph (f)(4) of this section) shall make an
information return for the calendar year.
In the case of interest payments (other
than original issue discount and other than
interest described in §1.6049-8), the in-
formation return shall be made on Form
1099 and shall show the aggregate
amount of the interest, the name, address,
and taxpayer identification number of the
person on whose behalf received, the
amount of tax withheld under section
34086, if any, and such other information
as required by the forms. In the case of
original issue discount, the information
return shall show the information required
to be shown for the person on whose be-
half received, as described in paragraph
(b)(2) of thissection. See §1.6049-5(f) to
determine whether a middleman is re-
quired to make an information return with
respect to original issue discount. A mid-
dleman shall make an information return
regardless of whether the middleman re-
ceives a Form 1099. A middleman shall
not be required to make an information
return if the payment of interest aggre-
gates less than $10 or if the payment is
made to an exempt recipient described in
paragraph (c)(1)(ii) of this section, unless
the payor backup withholds under section
3406 on such payment (because, for ex-
ample, the payee has failed to furnish a
Form W-9 on reguest), in which case the
payor must make a return under this sec-
tion, unless the payor refunds the amount
withheld pursuant to §31.6413(a)—3 of
this chapter (Employment Tax Regula-
tions).

(i1) Forwarding of interest coupons
and original issue discount obligations.
In the case of a middleman who, from
within the United States, forwards an in-

terest coupon or discount obligation on
behalf of a payee for presentation, collec-
tion or payment outside the United States,
the middleman shall make an information
return on Form 1099 for the calendar year
showing, in the case of an interest
coupon, the information required under
paragraph (b)(3)(i) of this section and, in
the case of adiscount obligation, informa-
tion required under paragraph (b)(2) of
this section. For purposes of this para-
graph (b)(3)(ii), a middleman is consid-
ered to forward an interest coupon or dis-
count obligation on behalf of a payee for
presentation, collection or payment out-
side the United States if the middleman
forwards the coupon or obligations out-
side the United States on or after the date
when the payee is entitled to be paid or at
an earlier date that is within 90 days of
such date or if the middleman has actual
knowledge that the coupon or obligation
is being forwarded outside the United
States for presentation, collection, or pay-
ment outside the United States. However,
the transfer, although subject to informa-
tion reporting under this section, is not
subject to backup withholding under sec-
tion 3406.

(iii) Example. Thefollowing example
illustrates the provisions of paragraph
(b)(3)(ii) of this section:

Example. Individual F, who is entitled to pay-
ment on an interest coupon, instructs an office of
Bank M in the United States to forward the coupon
to Bank N for collection by Bank N outside the
United States. Bank M in the United States for-
wards the interest coupon to Bank N outside the
United States. Bank M is required to make an infor-
mation return for the calendar year under paragraph
(b)(3)(ii) of this section showing the aggregate
amount of the interest coupon forwarded, the name,
address of the permanent residence, and the taxpayer
identification number, if any, of Individua F and
such other information as the form requires.

* * * * *

(c) Information returns not required—
(1) Payment to exempt recipient—(i) In
general. No information return is re-
quired with respect to any payment made
to an exempt recipient described in para-
graph (c)(1)(ii) of this section, except to
the extent otherwise provided in
§1.6049-5(d)(3)(ii) and (iii). However, if
the payor backup withholds under section
3406 on such payment (because, for ex-
ample, the payee has failed to furnish a
Form W-9 on request), then the payor is
required to make a return under this sec-

tion, unless the payor refunds the amount
withheld in accordance with §31.6413-
(a)-3 of this chapter (Employment Tax
Regulations).

(i) Exempt recipient defined. Theterm
exempt recipient means any person de-
scribed in paragraphs (c)(1)(ii)(A)
through (Q) of this section. An exempt re-
cipient is generally exempt from informa-
tion reporting without filing a certificate
claiming exempt status unless the provi-
sions of this paragraph (c)(1)(ii) require a
payeeto file acertificate. A payor may in
any case require a payee not otherwise re-
quired to file a certificate under this para-
graph (c)(1)(ii) to file acertificate in order
to qualify as an exempt recipient. See
§31.3406(h)-3(a)(2)(iii) and (c)(2) of this
chapter for the certificate that a payee
must provide when a payor requiresit in
order to treat the payee as an exempt re-
cipient under this paragraph (c)(1)(ii). A
payor may treat a payee as an exempt re-
cipient based upon a properly completed
form as described in §31.3406(h)—-3(e)(2)
of this chapter, its actual knowledge that
the payee is a person described in this
paragraph (c)(1)(ii), or the indicators de-
scribed in this paragraph (c)(1)(ii).

(A) Corporation. A corporation, as de-
fined in section 7701(a)(3), whether do-
mestic or foreign, is an exempt recipient.
In addition, for purposes of this paragraph
(c)(1), the term corporation includes a
partnership all of whose members are cor-
porations described in this paragraph
(c)(1), but only if the partnership files
with the payor a certificate meeting the
certification requirements of paragraphs
(©)(2)(ii)(A)(1) through (5) o this section.
Absent actual knowledge otherwise, a
payor may treat a payee as a corporation
(and, therefore, as an exempt recipient) if
one of the requirements of paragraph
© @)1 (A)(L), (2), (3), or (4), of this
section are met before a payment is made.

(1) The name of the payee contains an
unambiguous expression of corporate sta-
tusthat is Incorporated, Inc., Corporation,
Corp., P.C., (but not Company or Co.) or
contains the term insurance company, in -
demnity company, reinsurance company,
or assurance company, or its name indi-
cates that it is an entity listed as a per se
corporation under §301.7701-2(b)(8)(i)
of this chapter.

(2) The payor has on file a corporate



resolution or similar document clearly in-
dicating corporate status. For this pur-
pose, a similar document includes a copy
of Form 8832, filed by the entity to elect
classification as an association under
§301.7701-3(b) of this chapter.

(3) The payor receives a Form W-9
which includes an EIN and a statement
from the payee that it is a domestic corpo-
ration.

(4) The payor receives a withholding
certificate described in §1.1441-1(e)-
(2)(i), that includes a certification that the
person whose nameis on the certificateis
aforeign corporation.

(B) Tax exempt organization—(1) In
general. Any organization that is exempt
from taxation under section 501(a) is an
exempt recipient. A custodial account
under section 403(b)(7) shall be consid-
ered an exempt recipient under this para-
graph. A payor may treat an organization
as an exempt recipient under this para-
graph (c)(1)(ii)(B) without requiring a
certificate if the organization's name is
listed in the compilation by the Commis-
sioner of organizations for which a deduc-
tion for charitable contributions is al-
lowed, if the name of the organization
contains an unambiguous indication that
it is a tax-exempt organization, or if the
organization is known to the payor to be a
tax-exempt organization.

(2) Examples. The application of the
provisions of this paragraph (c)(2)(ii)(B)
may be illustrated by the following ex-
amples:

Example 1. The following persons maintain ac-
counts at M Bank: N College, O University, and P
Church. M may treat N, O, and Pas exempt recipi-
ents even though such persons have not filed an ex-
emption certificate with M because the names of the
organizations contain an unambiguous indication
that they are tax exempt organizations.

Example2. Qislisted in the current edition of
Internal Revenue Service Publication 78 as an orga
nization for which deductions are permitted for
charitable contributions under section 170(c). Such
listing has not been revoked by an announcement
published in the Internal Revenue Bulletin (see
8601.601(d)(2) of this chapter). A payor may treat
Q as an exempt recipient even though Q has not
filed an exemption certificate with the payor.

Example 3. Employer R maintains a section
403(b)(7) custodial account with Regulated Invest-
ment Company S on behalf of R's employees. S
may treet the account as an exempt recipient even
though R or its employees have not filed an exemp-
tion certificate with S.

(C) Individual retirement plan. Anin-
dividual retirement plan as defined in sec-

tion 7701(a)(37) is an exempt recipient. A
payor may treat any such plan of which it
is the trustee or custodian as an exempt
recipient under this paragraph (c)(1) with-
out requiring a certificate.

(D) United States. The United States
Government and any wholly-owned
agency or instrumentality thereof are ex-
empt recipients. A payor may treat a per-
son as an exempt recipient under this
paragraph (c)(1) without requiring a cer-
tificate if the name of such person reason-
ably indicatesit is described in this para-
graph (c)(1).

(E) Sate. A State, the District of Co-
lumbia, a possession of the United States,
apolitical subdivision of any of the fore-
going, wholly-owned agency or instru-
mentality of any one or more of the fore-
going, and a pool or partnership
composed exclusively of any of the fore-
going are exempt recipients. A payor may
treat a person as an exempt recipient
under this paragraph (c)(1) without re-
quiring a certificate if the name of such
person reasonably indicates it is described
in this paragraph (c)(1) or if such person
is known generaly in the community to
be a State, the District of Columbia, a
possession of the United States or a politi-
cal subdivision or awholly-owned agency
or instrumentality of any one or more of
the foregoing (for example, an account
held in the name of “Town of S” or
“County of T” may be treated as held by
an exempt recipient under this paragraph
©@)(i)E).

(F) Foreign government. A foreign
government, a political subdivision of a
foreign government, and any wholly-
owned agency or instrumentality of either
of the foregoing are exempt recipients. A
payor may treat aforeign government or a
political subdivisions thereof as an ex-
empt recipient under this paragraph (c)(2)
without requiring a certificate provided
that its name reasonably indicates that it is
aforeign government or provided that it is
known to the payor to be a foreign gov-
ernment or a political subdivision thereof
(for example, an account held in the name
of the “Government of V" may be treated
as held by aforeign government).

(G) International organization. Anin-
ternational organization and any wholly
owned agency or instrumentality thereof
are exempt recipients. Theterminterna -

tional organization shall have the mean-
ing ascribed to it in section 7701(a)(18).
A payor may treat a payee as an interna-
tional organization without requiring a
certificate if the payee is designated as an
international organization by executive
order (pursuant to 22 U.S.C. 288 through
288(f)).

(H) Foreign central bank of issue. A
foreign central bank of issue is an exempt
recipient. A foreign central bank of issue
is abank which is by law or government
sanction the principal authority, other
than the government itself, issuing instru-
ments intended to circulate as currency.
See §1.895-1(b)(1). A payor may treat a
person as a foreign central bank of issue
(and, therefore, as an exempt recipient)
without requiring a certificate provided
that such person is known generally in the
financial community as aforeign central
bank of issue or if its name reasonably in-
dicates that it isaforeign central bank of
issue.

(1) Securities or commodities dealer.
A dealer in securities, commodities, or
notional principal contracts, that isregis-
tered as such under the laws of the United
States or a State or under the laws of a
foreign country is an exempt recipient. A
payor may treat a dealer as an exempt re-
cipient under this paragraph (c)(1) with-
out requiring a certificate if the person is
known generaly in the investment com-
munity to be a dealer meeting the require-
ments set forth in this paragraph (c)(1)
(for example, a registered broker-dealer
or aperson listed as amember firmin the
most recent publication of members of the
National Association of Securities Deal-
ers, Inc.).

(J) Real estateinvestment trust. A read
estate investment trust, as defined in sec-
tion 856 and 8§1.856-1, is an exempt re-
cipient. A payor may treat a person as a
real estate investment trust (and, there-
fore, as an exempt recipient) without re-
quiring a certificate if the personis known
generaly in the investment community as
ared estate investment trust.

(K) Entity registered under the Invest -
ment Company Act of 1940. An entity
registered at all times during the taxable
year under the Investment Company Act
of 1940, as amended (15 U.S.C. 80a-1),
(or during such portion of the taxable year
that it isin existence), is an exempt recip-



ient. An entity that is created during the
taxable year will be treated as meeting the
registration requirement of the preceding
sentence provided that such entity is so
registered at all times during the taxable
year for which such entity isin existence.
A payor may treat such an entity as an ex-
empt recipient under this paragraph (c)(1)
without requiring a certificate if the entity
is known generally in the investment
community to meet the requirements of
the preceding sentence.

(L) Common trust fund. A common
trust fund, as defined in section 584(a), is
an exempt recipient. A payor may treat the
fund as an exempt recipient without requir-
ing a certificate provided that its name rea-
sonably indicates that it is a common trust
fund or provided that it is known to the
payor to be acommon trust fund.

(M) Financial ingitution. A financial
institution such as a bank, mutual savings
bank, savings and |oan association, build-
ing and loan association, cooperative
bank, homestead association, credit
union, industrial loan association or
bank, or other similar organization,
whether organized in the United States or
under the laws of a foreign country is an
exempt recipient. A financial institution
also includes a clearing organization de-
fined in 81.163-5(c)(2)(i)(D)(8) and the
Bank for International Settlements. A
payor may treat any person described in
the preceding sentence as an exempt re-
cipient without requiring a certificate if
the person’s name (including a foreign
name, such as “Banco” or “Banque’) rea-
sonably indicates the payee is a financial
institution described in the preceding sen-
tence. Inthe case of aforeign person, a
payor may also treat a person on such list
asthe Internal Revenue Service may pub-
lish or approve (such as in the Thomson
Bank Directory or alist approved by the
Federal Reserve Board).

(N) Trust. A trust which is exempt
from tax under section 664(c) (i.e., achar-
itable remainder annuity trust or a charita
ble remainder unitrust) or is described in
section 4947(a)(1) (relating to certain
charitable trusts) is an exempt recipient.
A payor which isatrustee of the trust may
treat the trust as an exempt recipient with-
out requiring a certificate.

(O) Nomineesor custodians. A nomi-
nee or custodian.

(P) Brokers. A broker as defined in
section 6045(c) and §1.6045-1(a)(1).

(Q) Swap dealers. A dealer in notional
principal contracts as defined in
81.446-3(c)(4)(iii).

(iii) Exempt recipient no longer ex -
empt. Any person who ceasesto be an ex-
empt recipient shall, no later than 10 days
after such cessation, notify the payor in
writing when it ceases to be an exempt re-
cipient unless it reasonably appears that
the person formerly qualifying as an ex-
empt recipient will not thereafter receive
areportable payment from the payor. If a
payor treats a person as an exempt recipi-
ent by requiring the exempt recipient to
file a certificate claiming exempt status,
that person shall revoke the certificate as
provided in the preceding sentence. If the
exempt recipient terminates its relation-
ship with the payor prior to the time that
the notice of changein statusis otherwise
required, the exempt recipient is not re-
quired to notify the payor. If, however,
the person who formerly qualified as an
exempt recipient later reinstates the rela-
tionship with the payor, the person must,
prior to receiving a reportable payment
from such relationship, notify the payor
that it no longer qualifies as an exempt re-
cipient in case the payor relies upon the
previous treatment.

* * * * *

(d) * k* %

(3) Conversion into United Sates dol -
lars of amounts paid in foreign
currency—(i) Conversion rules. When a
payment is made in foreign currency, the
U.S. dollar amount of the payment shall
be determined by converting such foreign
currency into U.S. dollars on the date of
payment at the spot rate (as defined in
§1.988-1(d)(1)) or pursuant to a reason-
able spot rate convention. For example, a
withholding agent may use a month-end
spot rate or a monthly average spot rate.
A spot rate convention must be used con-
sistently with respect to all non-dollar
amounts withheld and from year to year.
Such convention cannot be changed with-
out the consent of the Commissioner or
the Commissioner’s delegate.

(ii) Special rulefor 81.988-5(a) trans -
actions where the payor on both compo -
nents of a qualified hedging transaction is
the same person—(A) In general. Inter-

est or original issue discount on a quali-
fied debt instrument that is part of a quali-
fied hedging transaction under
§1.988-5(a) shall be computed for section
6049 reporting purposes under the rules
described in §1.988-5(a)(9)(ii) if—

(1) The payor on the qualified debt in-
strument and the counterparty to the
§1.988-5(a) hedge are the same person;
and

(2) The payee complies with the re-
qguirements of §1.988-5(a) and so noti-
fies its payor prior to the date required
for filing Form 1099 as required by this
section.

(B) Effectivedate. The provisions of
this paragraph (d)(3)(ii) apply to transac-
tions entered into after December 31,
1998.

* * * * *

(7) Magnetic media requirement. * * *
For the requirement to submit the infor-
mation required by Form 1099 on mag-
netic media for payments after Decem-
ber 31, 1983, see section 6011(e) and
§301.6011-2 of this chapter (Regula-
tions on Procedure and Administration).

* * * * *

(f) * * %

(4) *** (i)*** A person shall be
considered to be a middleman as to any
portion of an interest payment made to
such person which portion is actually
owned by another person, whether or not
the other person’s nameis also shown on
the information return filed with respect
to such interest payment, except that a
husband or wife will not be considered as
acting in the capacity of a middleman
with respect to his or her spouse. A person
who, from within the United States, for-
wards an interest coupon or discount
obligation on behalf of a payee for pre-
sentation, collection or payment outside
the United Statesis also a middleman for
purposes of this section (but the transfer,
although subject to information reporting
under this section, does not make the pay-
ment subject to backup withholding under
section 3406).

(”) * % %

Example. * * * Broker B isrequired to
make an information return showing the
amount of original issue discount treated
as paid to A under §1.6049-5(f).



(g) * % %

(3) Cross-reference to penalty. For
provisions relating to the penalty pro-
vided for failure to file timely a correct
information return required under
section 6049(a) and §1.6049-4(a)(1), see
8301.6721-1 of this chapter (Procedure
and Administration Regulations). See
8301.6724-1 of this chapter for the
waiver of apenalty if the failureis dueto
reasonable cause and is not due to willful
neglect.

Par. 42. Section 1.6049-5 is amended
by:

1. Removing the reference “section
3451" inthe third sentence of paragraph
(a)(6) and adding “section 3406” in its
place.

2. Removing the last sentence of para-
graph (a)(6).

3. Revising paragraph (b).

4. Redesignating paragraph (c) as para-
graph (f).

5. Adding new paragraphs (c), (d), (€)
and (g).

The revisions and additions read as fol -
lows:

§1.6049-5 Interest and original issue
discount subject to reporting after
December 31, 1982.

* * * * *

(b) Interest excluded from reporting
requirement. The terminterest or original
issue discount (OID) does not include—

(1) Interest on any obligation issued by
anatural person as defined in 81.60494-
(F)(2), irrespective of whether such inter-
est is collected on behalf of the holder of
the obligation by a middieman.

(2) Interest on any obligation if such
interest is exempt from taxation under
section 103(a), relating to certain govern-
mental obligations, or interest which is
exempt from taxation under any other
provision of law without regard to the
identity of the holder. The holder of atax
exempt obligation that is not in registered
form must provide written certification to
the payor (other than the issuer of the
obligation) that the obligation is exempt
from taxation. A statement that interest
coupons are tax exempt on the envelope
or shell commonly used by financial insti-
tutions to process such coupons, signed
by the payee, will be sufficient for this

purpose if the envelope is properly com-
pleted (i.e., shows the name, address, and
taxpayer identification number of the
payee). A payor may rely on such written
certification in treating such interest as
tax exempt for purposes of section 6049.
See §1.6049-4(d)(8) with respect to the
requirement that the issuer of a taxable
obligation shall make an information re-
turn if such issuer receives an envelope
which improperly claims that the interest
coupons contained therein are tax exempt.

(3) Interest on amounts held in escrow
to guarantee performance on a contract or
to provide security. However, interest on
amounts held in escrow with a person de-
scribed in paragraph (a)(2) or (3) of this
section is interest subject to reporting
under section 6049.

(4) Interest that a governmental unit
pays with respect to tax refunds.

(5) Interest on deposits for security,
such as deposits posted with a public util-
ity company. However, interest on de-
posits posted for security with a person
described in paragraph (a)(2) or (3) of this
section is interest subject to reporting
under section 6049.

(6) Amounts from sources outside the
United States (determined under the pro-
visions of part |, subchapter N, chapter 1
of the Internal Revenue Code (Code) and
the regulations under those provisions)
paid outside the United States by a non-
U.S. payor or anon-U.S. middleman (as
defined in paragraph (c)(5) of this sec-
tion). See paragraph (€) of this section for
circumstances in which a payment is con-
sidered to be made outside the United
States.

(7) Portfolio interest, as defined in
81.871-14(b)(1), paid with respect to
obligations in bearer form described in
section 871(h)(2)(A) or 881(c)(2)(A) or
with respect to a foreign-targeted regis-
tered obligation described in §1.871-14-
(e)(2) for which the documentation re-
quirements described in 8§1.871-14(€)(3)
and (4) have been satisfied (other than by
a U.S. middleman (as defined in para-
graph (c)(5) of this section) that, as a cus-
todian or nominee of the payee, collects
the amount for, or on behaf of, the payee,
regardless of whether the middieman is
also acting as agent of the payor).

(8) Portfolio interest described in
81.871-14(c)(2)(ii), paid with respect to

obligations in registered form described
in section 871(h)(2)(B) or 881(c)(2)(B)
that is not described in paragraph (b)(7) of
this section.

(9) Any amount paid by an interna-
tional organization described in
81.6049-4(c)(1)(ii)(G) (or its paying,
transfer, or other agent that is not also a
payee’ s agent) with respect to an obliga-
tion of which the international organiza-
tion isthe issuer.

(10)(i) Amounts paid outside the
United States (other than by a U.S. mid-
dleman (as defined in paragraph (c)(5) of
this section) that, as a custodian or nomi-
nee or other agent of the payee, collects
the amount for, or on behalf of, the payee,
regardless of whether the middleman is
also acting as agent of the payor) with re-
spect to an obligation that: has a face
amount or principal amount of not less
than $500,000 (as determined based on
the spot rate on the date of issuance if in
foreign currency); has a maturity (at
issue) of 183 days or less; satisfies the re-
quirements of sections 163(f)(2)(B)(i) and
(ii)(1) and the regulations thereunder (asiif
the obligation would otherwise be aregis-
tration-required obligation within the
meaning of section 163(f)(2)(A)) (how-
ever, an original issue discount obligation
with amaturity of 183 days or less from
the date of issuance is not required to sat-
isfy the certification requirement of
§1.163-5(c)(2)(i)(D)(3)) and is issued in
accordance with the procedures of
81.163-5(¢)(2)(i)(D); and has on its face
the following statement (or a similar
statement having the same effect):

By accepting this obligation, the holder
represents and warrants that it is not a
United States person (other than an ex-
empt recipient described in section
6049(b)(4) of the Internal Revenue
Code and regulations thereunder) and
that it is not acting for or on behaf of a
United States person (other than an ex-
empt recipient described in section
6049(b)(4) of the Internal Revenue
Code and the regulations thereunder).
(ii) If the obligation is in registered
form, it must be registered in the name of
an exempt recipient described in
8§1.6049-4(c)(1)(ii). For purposes of this
paragraph (b)(10), amiddleman may treat
an obligation as described in section
163(f)(2)(B)(i) and (ii)(1) and the regula-



tions under that section if the obligation,
or coupons detached therefrom,
whichever is presented for payment, con-
tains the statement described in this para-
graph (b)(10).

(11) Amounts paid with respect to an
account or deposit with aU.S. or foreign
branch of a domestic or foreign corpora-
tion or partnership that is paid with re-
spect to an obligation described in either
paragraph (b)(11)(i) or (ii) of this section,
if the branch is engaged in the commer-
cial banking business; and the interest or
OID is paid outside the United States
(other than by a U.S. middleman (as de-
fined in paragraph (c)(5) of this section)
that acts as a custodian, nominee, or other
agent of the payee, and collects the
amount for, or on behalf of, the payee, re-
gardless of whether the middleman isalso
acting as agent of the payor).

(i) An obligation is described in this
paragraph (b)(12)(i) if it is not in regis-
tered form (within the meaning of section
163(f) and the regulations under that sec-
tion), is described in section 163(f)(2)(B)
and issued in accordance with the proce-
dures of 81.163-5(c)(2)(i)(C) or (D), and,
in the case of aU.S. branch, is part of a
larger single public offering of securities.
For purposes of this paragraph (b)(11)(i),
a middleman may treat an obligation as
described in section 163(f)(2)(B) if the
obligation, and any detachable coupons,
contains the statement described in sec-
tion 163(f)(2)(B)(ii)(I1) and the regula-
tions under that section.

(i(A) An obligation is described in
this paragraph (b)(11)(ii) if it producesin
come described in section 871(i)(2)(A);
has a face amount or principal amount of
not less than $500,000 (as determined
based on the spot rate on the date of is-
suance if in foreign currency); satisfies
the requirements of sections 163(f)-
(2)(B)(i) and (ii)(1) and the regulations
thereunder (asif the obligation would oth-
erwise be a registration-required obliga-
tion within the meaning of section
163(f)(2)(A)) and isissued in accordance
with the procedures of 81.163-5(c)-
(2)(iI)(C) or (D) (however, an original
issue discount obligation with a maturity
of 183 days or less from the date of is-
suance is not required to satisfy the certi-
fication requirement of 81.163-5(c)-
(2)(1)(D)(3)). For purposes of this

paragraph (b)(11)(ii), a middleman may
treat an obligation as described in sections
163(f)(2)(b)(i) and (ii) and the regulations
under that section if the obligation, or any
detachable coupon, contains the statement
described in paragraph (b)(11)(ii)(b) of
this section.

(B) The obligation must have on its
face, and on any detachable coupons, the
following statement (or a similar state-
ment having the same effect):

By accepting this obligation, the holder
represents and warrants that it is not a
United States person (other than an ex-
empt recipient described in section
6049(b)(4) and regulations under that
section) and that it is not acting for or
on behalf of a United States person
(other than an exempt recipient de-
scribed in section 6049(b)(4) and the
regulations under that section).

(C) If the obligation is in registered
form, it must be registered in the name of
an exempt recipient described in
§1.6049-4(c)(1)(ii).

(12) Returns of information are not re-
quired for payments that a payor can, prior
to payment, reliably associate with docu-
mentation upon which it may rely to treat
the payment as made to a foreign benefi-
cial owner in accordance with
§1.1441-1(e)(2)(ii) or as made to a for-
eign payee in accordance with paragraph
(d)(2) of this section or presumed to be
made to a foreign payee under paragraph
(d)(2), (3), (4), or (5) of this section.
However, such payments may be re-
portable under §1.1461-1(b) and (c). The
provisions of §1.1441-1 shall apply by
substituting the term payor for the term
withholding agent and without regard to
the fact that the provisions apply only to
amounts subject to withholding under
chapter 3 of the Code. In the event of a
conflict between the provisions of
§1.1441-1 and paragraph (d) of this sec-
tion in determining the foreign status of
the payee, the provisions of §1.1441-1
shall govern for payments of amounts sub-
ject to withholding under chapter 3 of the
Code and the provisions of paragraph (d)
of thissection shall govern in other cases.
This paragraph (b)(12) does not apply to
interest paid to a Canadian nonresident
alien individual as provided in §1.6049-8.

(13) Amounts for the period that the
debt obligation with respect to which the

interest arises represents an asset blocked
as described in 81.1441-2(e)(3). Pay-
ment of such amounts, including interest
that is past due and OID on obligations
that mature on or before the date that the
assets are no longer blocked, is deemed to
occur in accordance with the rules of
§1.1441-2(e)(3).

(14) Payments made by aforeign inter-
mediary described in §1.1441-1(e)(3)(i)
that it has received in its capacity asan in-
termediary and that are associated with a
valid withholding certificate described in
§1.1441-1(e)(3)(ii) or (iii) and payments
made by a U.S. branch of aforeign bank
or of a foreign insurance company de-
scribed in 81.1441-1(b)(2)(iv) that are as-
sociated with a valid withholding certifi-
cate described in §1.1441-1(e)(3)(v),
which certificate the intermediary or
branch has furnished to the payor or mid-
dleman from whom it has received the
payment, unless, and to the extent, the in-
termediary or branch knows that the pay-
ments are required to be reported under
§1.6049—4 and were not so reported.

(15) Amounts of interest as determined
under the provisions of §1.446-3(g)(4)
(dealing with interest in the case of asig-
nificant non-periodic payment with re-
spect to a notional principal contract).
Such amounts are governed by the provi-
sions of section 6041. See §1.6041-1-
(dO).

(c¢) Applicablerules—(1) Documen -
tary evidence for offshore accounts. A
payor may rely on documentary evidence
described in this paragraph (c)(1) instead
of abeneficial owner withholding certifi-
cate described in §1.1441-1(€)(2)(i) in
the case of a payment made outside the
United States to an offshore account or, in
the case of broker proceeds described in
§1.6045-1(c)(2), in the case of asale ef-
fected outside the United States (as de-
fined in 8§1.6045-1(g)(3)(iii)(A)). For
purposes of this paragraph (c)(1), an off -
shore account means an account main-
tained at an office or branch of aU.S. or
foreign bank or other financial institution
at any location outside the United States
(i.e., other than in any of the fifty States
or the Digrict of Columbia) and outside
of U.S. possessions. Thus, for example,
an account maintained in aforeign coun-
try at a branch of a U.S. bank or of afor-
eign subsidiary of aU.S. bank is an off-



shore account. For the definition of a
payment made outside the United States,
see paragraph (e) of this section. A payor
may rely on documentary evidence if the
payor has established procedures to ob-
tain, review, and maintain documentary
evidence sufficient to establish the iden-
tity of the payee and the status of that per-
son as aforeign person (including, but not
limited to, documentary evidence de-
scribed in §1.1441-6(c)(3) or (4)); and
the payor obtains, reviews, and maintains
such documentary evidence in accordance
with those procedures. A payor maintains
the documents reviewed by retaining the
original, certified copy, or a photocopy
(or microfiche or similar means of record
retention) of the documents reviewed and
noting in its records the date on which and
by whom the document was received and
reviewed. Documentary evidence fur-
nished for the payment of an amount sub-
ject to withholding under chapter 3 of the
Code must contain all of the information
that is necessary to complete a Form
1042-S for that payment.

(2) Other applicablerules. The provi-
sions of §1.1441-1(e)(4)(i) through (ix)
(regarding who may sign a certificate, va-
lidity period of certificates, retention of
certificates, etc.) shall apply (by substitut-
ing the term payor for the term withhold -
ing agent and disregarding the fact that
the provisions under §1.1441-1(e)(4)
only apply to amounts subject to with-
holding under chapter 3 of the Code) to
withholding certificates and documentary
evidence furnished for purposes of this
section. See §1.1441-1(b)(2)(vii) for pro-
visions dealing reliable association of a
payment with documentation.

(3) Sandards of knowledge. A payor
may not rely on awithholding certificate
or documentary evidence described in
paragraph (c)(1) or (4) of this section if it
has actual knowledge or reason to know
that any information or certification stated
in the certificate or documentary evidence
isunreliable. A payor has reason to know
that information or certifications are unre-
liable only if the payor would have reason
to know under the provisions of
§1.1441-7(b)(2)(ii) and (3) that the infor-
mation and certifications provided on the
certificate or in the documentary evidence
are unreliable or, in the case of a Form
W-9 (or an acceptable substitute), it can-
not reasonably rely on the documentation

as set forth in §31.3406(h)-3(e) of this
chapter (see theinformation and certifica-
tion described in §31.3406(h)-3(e)(2)(i)
through (iv) of this chapter that are re-
quired in order for a payor reasonably to
rely on aForm W-9). The provisions of
81.1441-7(b)(2)(ii) and (3) shall apply
for purposes of this paragraph (c)(3) irre-
spective of the type of income to which
81.1441-7(b)(2)(ii) is otherwise limited.
The exemptions from reporting described
in paragraphs (b)(10) and (11) of this sec-
tion shall not apply if the payor has actual
knowledge that the payeeisaU.S. person
who is not an exempt recipient.

(4) Special documentation rules for
certain payments. This paragraph (c)(4)
modifies the provisions of this paragraph
(c) for payments to offshore accounts
maintained at a bank or other financial in-
stitution of amounts that are not subject to
withholding under chapter 3 of the Code,
other than amounts described in (d)(3)(iii)
of this section (dealing with U.S. short-
term OID and U.S. bank deposit interest).
Amounts are not subject to withholding
under chapter 3 of the Code if they are not
included in the definition of amounts sub-
ject to withholding under §1.1441-2(a)
(e.g., deposit interest with foreign
branches of U.S. banks, foreign source in-
come, or broker proceeds).

(i) Alternative documentary evidence.
In the case of payments to which this
paragraph (c)(4) applies, the payor may,
instead of a beneficia owner withholding
certificate described in §1.1441-1(e)(2)(i)
or documentary evidence described in
paragraph (c)(1) of this section, rely on a
customer’s declaration of foreign status
made on an account opening form that
contains the statement described in this
paragraph (c)(4)(i) (or such substitute
statement as the Internal Revenue Service
may prescribe) if the mailing and perma-
nent residence address of the customer is
in the country in which the branch or of-
ficeislocated and, under the local laws,
regulations, or practices applicable to the
type of account or transaction described
in this paragraph (c)(4), it is not custom-
ary to obtain documentary evidence de-
scribed in paragraph (c)(1) of this section
or, it is customary to obtain such docu-
mentary evidence, but it is not customary
to request that it be renewed periodically.
Reliance on the documentary evidence
described in this paragraph (c)(4)(i) is

permitted only if there are no indications
that the person opening the account is a
U.S. person (e.g., permanent residence
addressisin aforeign country, the person
does not have a mailing address in the
United States, the person is not employed
by a U.S.-based multinational organiza-
tion). If relianceis not permitted because
there are indications of U.S. status (e.g.,
the person’s permanent residence address
isin the United States, the person
changes his mailing address to the United
States, the person is employed by a U.S.-
based multinational organization) then the
payor must obtain either documentary ev-
idence described in paragraph (c)(1) of
this section or a Form W-38 described in
81.1441-1(€)(2)(i) in order to treat the
customer as aforeign payee. Theform or
documentary evidence must be renewed
every three years in accordance with the
renewal procedures set forth in
§1.1441-1(e)(4)(ii)(A) for aslong as indi-
ciaof U.S. status continue to be present.
The statement referred to in this para-
graph (c)(4)(i) must appear near the sig-
nature line and must read as follows:

By opening this account and signing

below, the account owner represents

and warrants that he/she/itisnot aU.S.
person for purposes of U.S. federal in-
come tax and that he/she/it is not acting

for or on behaf of a U.S. person. A

fal se statement or misrepresentation of

tax status by a U.S. person could lead
to penaltiesunder U.S. law. If your tax

status changes and you become a U.S.

citizen or aresident, you must notify us

within 30 days.

(ii) Continuous validity of declaration
of foreign status subject to due diligence
by financial institution. A declaration of
foreign status described in paragraph
(c)(4)(i) of this section does not expire if
the financial institution complies with the
mailing requirement described in para-
graph (c)(4)(iii) of this section, unlessthe
financial institution becomes aware of cir-
cumstances indicating that the customer
may be a U.S. person (including indica-
tions described in §1.1441-7(b)(2)(ii),
dealing with due diligence standards ap-
plicable to financial institutions). If cir-
cumstances indicate that the customer
may be a U.S. person, then the financial
institution may rely on the foreign status
of the customer only if it obtains docu-
mentary evidence from the customer that



is described in paragraph (c)(1) of this
section or a beneficial withholding certifi-
cate described in §1.1441-1(e)(2)(i).
Such documentary evidence or certificate
does not expire after the three-year valid-
ity period otherwise prescribed for such
documentation but must be renewed each
time new circumstances occur indicating
that the customer may be aU.S. person.

(iii) Negative confirmation of change
of status. In order for a declaration of for-
eign status to remain valid, the financia
institution must include the following
statement on a year-end statement mailed
to the customer:

You have declared to us that you are

not a U.S. person and, unless you no-

tify us to the contrary, we will continue
to rely on that declaration to treat the
account as owned by a non-U.S. per-
son. You have an obligation to notify
us if your status changes and you be-
come a U.S. citizen or aU.S. resident.

A U.S. person who failsto report earn-

ings on the account could be subject to

penalties under U.S. law.

(iv) Special rule when non-renewable
documentary evidence is customary. If it
is customary in the country in which the
branch or office islocated to obtain docu-
mentary evidence described in paragraph
(c)(2) of this section, but it is not custom-
ary for such documentary evidence to be
renewed, then a payor must request such
documentary evidencein lieu of the state-
ment described in paragraph (c)(4)(i) of
this section. All other requirements de-
scribed in paragraphs (c)(4)(ii) and
(c)(4)(iii) of this section shall apply.

(v) Exception for existing accounts.
The rules of paragraphs (c)(4)(i) and (iv)
of this section shall apply only to ac-
counts opened on or after January 1,
1999.

(5) U.S payor, U.S middleman, non-
U.S. payor, and non-U.S. middleman.
The terms payor and middleman have the
meanings ascribed to them under
§1.6049-4(a). A non-U.S payor or non-
U.S middleman means a payor or middle-
man other than a U.S. payor or U.S. mid-
dleman. The term U.S. payor or U.S.
middleman means—

(i) A person described in section
7701(a)(30) (including a foreign branch
or office of such person);

(i) The government of the United

States or the government of any State or
political subdivision thereof (or any
agency or instrumentality of any of the

foregoing);

(iii) A controlled foreign corporation
within the meaning of section 957(a);

(iv) A foreign partnership, if at any
time during its tax year, one or more of its
partners are U.S. persons (as defined in
§1.1441-1(c)(2)) who, in the aggregate
hold more than 50 percent of the income
or capital interest in the partnership or if,
at any time during its tax year, it is en-
gaged in the conduct of a trade or busi-
ness in the United States,

(v) A foreign person 50 percent or
more of the gross income of which, from
all sources for the three-year period end-
ing with the close of its taxable year pre-
ceding the collection or payment (or such
part of such period as the person has been
in existence), was effectively connected
with the conduct of trade or business
within the United States; or

(vi) A U.S. branch of aforeign bank or
aforeign insurance company described in
§1.1441-1(b)(2)(iv).

(6) Examples. The following exam-
ples illustrate the provisions of para-
graphs (b) and (c) of this section:

Example 1. FC is aforeign corporation that is
not engaged in a trade or business in the United
States during the current calendar year. D, an indi-
vidual who is aresident and citizen of the United
States, holds aregistered obligation issued by FCin
apublic offering. Interest is paid on the obligation
within the United States by DC, a U.S. corporation
that is the designated paying agent of FC. D does
not have an account with DC. Although interest paid
on the obligation issued by FC is foreign source, the
interest paid by DC to D is considered to be interest
for purposes of information reporting under section
6049 becauseit is paid in the United States.

Example 2. The facts are the same asin Example
1 except that D isanonresident alien individual who
has furnished DC with a Form W-8 in accordance
with the provisions of §1.1441-1(e)(1)(ii). By rea
son of paragraph (b)(12) of this section, the payment
of interest by DC to D is not considered to be a pay -
ment of interest for purposes of information report-
ing under section 6049. Therefore, DC is not re-
quired to make an information return under section
6049.

Example 3. The facts are the same asin Example
2 except that D has not furnished a Form W-8 and
DC pays interest on the obligation at its branch out-
side the United States. The payment of interest by
DC to D is not considered to be a payment of inter-
est for purposes of information reporting under sec-
tion 6049 because DC, athough aU.S. person is not
a middleman or a payor within the meaning of
§1.6049-4(a) and (f)(4). Thus, the amount is de-
scribed in paragraph (b)(6) of this section. There-
fore, DC is not required to make an information re-
turn under section 6049.

Example 4. The facts are the same asin Example

3 except that the obligation of FC isheld in a custo-
dia account for D by FB, aforeign branch of aU.S.
financial institution. By reason of paragraph (c)(5)
of this section, FB is considered to be a U.S. middle-
man. Therefore, FB is required to make an informa-
tion return unless FB may treat D as a beneficial
owner that is aforeign person in accordance with the
provisions of §1.1441-1(e)(1)(ii).

Example 5. The facts are the same asin Example
4 except that the FC obligationis held for D by NC,
inacustodial account at NC'sforeign branch. NCis
aforeign corporation that is a non-U.S. middleman
described in paragraph (c)(5) of this section. Under
paragraph (b)(6) of this section, the payment by NC
to D isnot considered to be a payment of interest for
purposes of section 6049. Therefore, NC is not re-
quired to make an information return under section
6049 with respect to the payment.

(d) Determination of statusas U.S. or
foreign payee and applicable presump -
tions in the absence of documentation—
(2) Identifying the payee. The provisions
of §1.1441-1(b)(2) shall apply (by substi-
tuting the term payor for the term with -
holding agent) to identify the payee for
purposes of this section (and other sec-
tions of regulations under this chapter to
which this paragraph (d)(1) applies), ex-
cept to the extent provided in this para
graph (d)(1) in the case of payments of
amounts that are not subject to withhold-
ing under chapter 3 of the Code.
Amounts are not subject to withholding
under chapter 3 of the Code if they are not
included in the definition of amounts sub-
ject to withholding under §1.1441-2(a)
(e.g., deposit interest with foreign
branches of U.S. banks, foreign source in-
come, or broker proceeds). The excep-
tions to the application of
§1.1441-1(b)(2) to amounts that are not
subject to withholding under chapter 3 of
the Code are as follows:

(i) The provisions of §1.1441-1-
(b)(2)(ii), dealing with paymentsto aU.S.
agent of aforeign person, shall not apply.
Thus, a payment to a U.S. agent of afor-
eign person is treated as a payment to a
U.S. payee.

(ii) Paymentsto U.S. branches of cer-
tain banks or insurance companies de-
scribed in 81.1441-1(b)(2)(iv) shall be
treated as payments to aforeign payee, ir-
respective of the fact that the U.S. branch
may have arranged with the payor to be
treated as a U.S. person for payments of
amounts subject to withholding and irre-
spective of the fact that the branch is
treated as a U.S. payor for purposes of
paragraph (c)(5) of this section.

(2) Presumptions of U.S. or foreign



status in the absence of documentation—
(i) Ingeneral. For purposes of this sec-
tion (and other sections of regulations
under this chapter to which this paragraph
(d)(2) applies), the provisions of
81.1441-1(b)(3)(i), (ii), (iii), (vii), (viii),
and (ix) shall apply (by substituting the
term payor for the term withholding
agent) to determine the status of a payee
asaU.S. or aforeign person and itsrele-
vant characteristics (e.g., as an owner or
intermediary, or as an individual, corpora
tion, or flow-through entity), irrespective
of whether the payments are subject to
withholding under chapter 3 of the Code.
In addition, the rules of §1.1441-1(b)-
(2)(vii) shall apply for purposes of deter-
mining when a payment can reliably be
associated with documentation, by substi-
tuting the term payor for the term with -
holding agent. For this purpose, the doc-
umentary evidence described in
paragraph (c)(4) of this section can be
treated as documentation with which a
payment can be associated.

(if) Grace period inthe case of indicia
of a foreign payee. When the conditions
of this paragraph (d)(2)(ii) are satisfied,
the 30-day grace period provisions under
section 3406(e) shall not apply and the
provisions of this paragraph (d)(2)(ii)
shall apply instead. A payor that, at any
time during the grace period described in
this paragraph (d)(2)(ii), credits an ac-
count with amounts reportable under sec-
tion 6042, 6045, or 6049 with respect to
publicly traded securities, or under sec-
tion 6050N in the case of royalties from a
unit investment trust that are (or were
upon issuance) publicly offered and are
registered with the Securities and Ex-
change Commission under the Securities
Act of 1933 (15 U.S.C. 77a) may, instead
of treating the account as owned by aU.S.
person and applying backup withholding
under section 3406, choose, in its discre-
tion, to treat the account as owned by a
foreign person if, at the beginning of the
grace period, the address that the payor
hasin its records for the account holder is
in a foreign country, the payor has been
furnished the information contained in a
withholding certificate described in
§1.1441-1(e)(2)(i) or (3)(i) (by way of a
facsimile copy of the certificate or other
non-qualified electronic transmission of
the information required to be stated on
the certificate), or the payor holds awith-

holding certificate that is no longer reli-
able. In the case of a newly opened ac-
count, the grace period begins on the date
that the payor first credits the account. In
the case of an existing account for which
the payor holds a Form W-8 or documen-
tary evidence of foreign status, the grace
period begins on the date that the payor
first credits the account after the existing
documentation held with regard to the ac-
count can no longer be relied upon (other
than because the validity period described
in 81.1441-1(e)(4)(ii)(A) has expired). A
new account shall be treated as an exist-
ing account if the account holder already
holds an account at the branch location at
which the new account is opened. It shall
also be treated as an existing account if an
account is held at another branch location
if the institution maintains a coordinated
account information system described in
§1.1441-1(e)(4)(ix). The grace period
terminates on the earlier of the close of
the 90th day from the date on which the
grace period begins, the date that the doc-
umentation is provided, or the last day of
the calendar year in which the grace pe-
riod begins. The grace period also termi-
nates when the remaining balance in the
account (due to withdrawals or otherwise)
is less than 31 percent of the total
amounts credited since the beginning of
the grace period that would be subject to
backup withholding if the provisions of
this paragraph (d)(2)(ii) did not apply. At
the end of the grace period, the payor
shall treat the amounts credited to the ac-
count during the grace period as paid to a
U.S. or foreign payee depending upon
whether documentation has been fur-
nished and the nature of any such docu-
mentation furnished upon which the
payor may rely to treat the account as
owned by aU.S. or foreign payee. If the
documentation has not been received on
or before the date of expiration of the
grace period, the payor may also apply
the presumptions described in this para-
graph (d) to amounts credited to the ac-
count after the date on which the grace
period expires (until such time as the
payor can reliably associate the documen-
tation with amounts credited). See
§31.6413(a)-3(a)(1)(iv) of this chapter
for treating backup withheld amounts
under section 3406 as erroneously with-
held when the documentation establishing
foreign statusis furnished prior to the end

of the calendar year in which backup
withholding occurs. If the provisions of
this paragraph (d)(2)(ii) apply, the provi-
sions of §31.3406(d)-3 of this chapter
shall not apply. For purposes of this para-
graph (d)(2)(ii), an account holder’srein-
vestment of gross proceeds of asaleinto
other instruments constitutes a with-
drawal and a non-qualified electronic
transmission of information on a with-
holding certificate isatransmission that is
not in accordance with the provisions of
§1.1441-1(e)(4)(iv). See §1.1092(d)-1
for a definition of the term publicly traded
for purposes of this paragraph (d)(2)(ii).

(iif) Joint owners. Amounts paid to ac-
counts held jointly for which a certificate
or documentation is required as a condi-
tion for being exempt from reporting
under paragraph (b) of this section are
presumed made to U.S. payees who are
not exempt recipients if, prior to payment,
the payor cannot reliably associate the
payment either with a Form W-9 fur-
nished by one of the joint ownersin the
manner required in §831.3406(d)-1
through 31.3406(d)-5 of this chapter, or
with documentation described in para-
graph (b)(12) of this section furnished by
each joint owner upon which it can rely to
treat each joint owner as aforeign payee
or foreign beneficial owner. For purposes
of applying this paragraph (d)(2)(iii), the
grace period described in paragraph
(d)(2)(ii) of this section shdl apply only if
each payee qualifies for such grace period.

(3) Payments to foreign intermedi -
aries—(i) Payments of amounts subject to
withholding under chapter 3 of the Inter -
nal Revenue Code. In the case of pay-
ments of amounts that are subject to with-
holding under chapter 3 of the Code, the
provisions of §1.1441-1(b)(2)(v) and
(3)(v) shall apply (by substituting the
term payor for the term withholding
agent) to identify the payee and determine
the applicable presumptions for purposes
of this section (and other sections of regu-
lations under this chapter to which this
paragraph (d)(3) applies).

(if) Payments of amounts not subject to
withholding under chapter 3 of the Inter -
nal Revenue Code. Amounts that are not
subject to withholding under chapter 3 of
the Code that the payor may treat as paid
to a foreign intermediary in accordance
with §1.1441-1(b)(3)(v)(A) shall be
treated as made to an exempt recipient de-



scribed in 81.6049-4(c)(1)(ii)(M), (O),
(P), or (Q) except to the extent that the
payor has actual knowledge that any per-
son for whom the intermediary is collect-
ing the payment is a U.S. person who is
not an exempt recipient. In the case of
such actual knowledge, the payor shall
treat the payment that it knowsis alloca
ble to such U.S. person as a payment to a
U.S. payee who is not an exempt recipi-
ent. If the payor does not have sufficient
reliable information regarding the portion
of the payment to the foreign intermedi-
ary that is allocable to such presumed
U.S. payee, then the payor shall treat the
maximum portion of the payment that
could be alocable to such presumed U.S.
payee as so alocable.

(iii) Special rule for payments of cer -
tain short-term original issue discount
and bank deposit interest—(A) General
rule. A payment of U.S. source original
issue discount on an obligation with a ma-
turity from the date of issue of 183 days
or less (short-term OID) described in sec-
tion 871(g)(1)(B) or 881(a)(3) or of U.S.
source interest (including original issue
discount) on deposits with banks and
other financial institutions described in
section 871(i)(2)(A) or 881(d) that the
payor may treat as paid to aforeign inter-
mediary in accordance with the provi-
sions of §1.1441-1(b)(3)(v)(A) shal be
treated as paid to an exempt recipient only
to the extent that the payor can treat the
payment as made to a foreign person that
is abeneficial owner in accordance with
the provisions of §1.1441-1(e)(1)(ii), or
can treat as a payment to aU.S. beneficial
owner in accordance with the provisions
of 81.1441-1(d)(4) (except to the extent
that the payment is associated with a
Form W-9 described in §1.1441-1(d)(2)
relating to aU.S. payee who is not an ex-
empt recipient), or can rely on the payee's
claim that the payee assumes withholding
responsibility in accordance with
81.1441-1(e)(5)(iv).

(B) Payee has not furnished reliable
documentation. If the payment is made to
a person described in §1.6049-4(c)(1)(ii)
that the payor may treat as an exempt re-
cipient without requiring documentation
and the payor may not treat the payee as a
foreign intermediary in accordance with
the provisions of §1.1441-1(b)(3)(v)(A),
then the payee shall be treated as an ex-

empt recipient only if the payor can treat
the person asa U.S. person, or if the per-
son has furnished a certificate as a U.S.
branch described in §1.1441-1(b)(2)(iv).
or the person has furnished a certificate
such that the payor can treat the payment
as a payment made to a foreign person
that is a beneficial owner, or if the payor
can treat the person as a foreign person
that has furnished an indication to the
payor that such person is receiving the
payment for its own account. A payor
must treat the payee as a foreign person
for purposes of this paragraph (d)(3)(iii) if
the payor has actual knowledge of the
person’s employer identification number
and that number begins with the two dig-
its “98,” if the payor’s communications
with the person are mailed to an address
in aforeign country, or if the payment is
made outside the United States (as de-
fined in paragraph (e) of this section).
The payor may treat as a U.S. person any
person not described in the preceding sen
tence for purposes of this paragraph
(d)(3)(iii). If the payeeistreated asafor-
eign person under this paragraph
(d)(3)(iii)(B), it must be treated as not act-
ing for its own account unlessit furnishes
an indication of beneficial ownership in
any manner that the payor and the person
may choose, provided the indication is
documented in the payor’s records. The
indication is not required to be under
penalties of perjury. The provisions of
this paragraph (d)(3)(iii) shall not apply to
deposits with banks and other financial
ingtitutions that remain on depost for a
period of two weeks or less, to amounts of
original issue discount arising from asale
and repurchase transaction that is com-
pleted within a period of two weeks or
less, or to amounts described in para-
graphs (b)(7), (10) and (11) of this section
(relating to certain obligations issued in
bearer form).

(iv) Examples. Therules of this para-
graph (d)(3) areillustrated by the follow-
ing example:

Example 1. A payor, X, makesapaymenttoY of
U.S. source interest on debt obligations issued prior
to July 18, 1984. Therefore, the interest does not
qualify as portfolio interest under section 871(h) or
881(d). Y is anon-qualified foreign intermediary
that has furnished to X a valid intermediary with-
holding certificate described in §1.1441-1(e)(3)(iii)
to which it has attached a valid Form W-9 for A, and
two valid beneficiad owner Forms W-8, one for B

and onefor C.Y’swithholding certificate does not
contain reliable information regarding B and C's

share of the payment. B’s withholding certificate
(attached to Y's withholding certificate) indicates
that B is aforeign pension fund, exempt from U.S.
tax under the U.S. income tax treaty with Country T.
C's withholding certificate (attached to Y's with-
holding certificate) indicates that C is aforeign cor-
poration not entitled to a reduced rate of withhold-
ing. Under paragraph (b)(12) of this section, X may
rely on the withholding certificates to determine the
status of A, B, and C for purposes of deciding
whether the amounts paid are interest within the
meaning of this section. However, because X can-
not reliably determine how much of the payment is
alocableto B and C, it must presume under para-
graph (d)(3)(i) of this section and
8§1.1441-1(b)(3)(v)(C) that 80 percent of the pay-
ment (i.e., al of the payment less A's share) is allo-
cable to C because the rate of withholding applica-
ble to the payment to C is the highest of the
withholding rates applicable to B and C. Thus,
based on such presumption, X may treat C asafor-
eign payee under paragraph (b)(12) of this section
and, therefore, may treat the payment as not being
interest reportable under §1.6049-4(a).

Example 2. The facts are the same asin Example
1, except that X can reliably determine C's alocable
share, but cannot reliably determine A’'s and B's
share. No withholding is required under chapter 3 of
the Code or under section 3406 on the payment to A
or B sinceA isaU.S. person who has furnished a
valid Form W-9 and B is an exempt recipient (as de-
fined in §1.6049-4(c)(1)(ii)(B)) and a foreign tax-
exempt organization exempt from chapter 3 with-
holding (see §1.1441-9). However, X estimates that
A, asaU.S. person, is subject to ahigher U.S. tax i
ability with respect to the payment than B is, since B
is aforeign tax-exempt organization. Therefore, X
must presume under paragraph (d)(3)(i) of this sec-
tion and 81.1441-1(b)(3)(v)(C) that 70 percent of
the payment (i.e., all of the payment less C's share)
isalocableto A. Consequently, X must report all of
the payment on the Form 1099 filed for A under
§1.6049-4(a).

Example 3. A payor, X, makes a payment of for-
eign source interest to Y, anon-qualified foreign in-
termediary that has furnished an intermediary with-
holding certificate described in §1.1441-1(e)(3)(iii)
to which it has attached a withholding certificate de-
scribed in §1.1441-1(e)(3)(iii) for Z, that is also a
non-qualified foreign intermediary. Beneficia
owner certificates are attached to Z’s certificate.
Under paragraph (d)(1) of this section, X must rely
on the provisions of §1.1441-1(b)(2)(v) to treat the
payment as made to the persons whose withholding
certificates are attached to Z’s certificate to the ex-
tent both Y and Z have reliably certified in accor-
dance with §1.1441-1(e)(3)(iii)(D) that the certifi-
cates that each of them has attached to their
respective intermediary withholding certificate rep-
resent all of the persons to whom the intermediary
withholding certificate relates. X must rely on the
provisions of §1.1441-1(b)(2)(v) even though the
payment is not an amount subject to withholding
under chapter 3 of the Code.

Example 4. A payor, X, makesapaymenttoY of
foreign source interest and U.S. source dividends. Y
has furnished to X a qualified intermediary with-
holding certificate described in §1.1441-1(e)(3)(ii)
for itself. Y indicates that 10 percent of each type of
payments is dlocable to the category described in
§81.1441-1(e)(5)(v)(B)(3), relating to assets owned
by persons for whom the qualified intermediary
does not hold the documentation. X has no actual
knowledge that the persons owning the assets are
U.S. persons. With respect to the payment of foreign
source interest (an amount that is not subject to
withholding under chapter 3 of the Code), X must,



under paragraph (d)(3)(ii) of this section, treat the
payment as made to aforeign payee. Such treatment
is effective for purposes of paragraph (b)(12) of this
section, meaning that the 10-percent amount is not
treated as interest for purposes of reporting under
§1.6049-4(a). With respect to the amount of U.S.
source dividends, X must, under paragraph (d)(3)(i)
of this section, treat the payment as made to afor-
eign payee (based upon paragraph (d)(3)(i)’s cross-
reference to §1.1441-1(b)(3)(v)(B)). Such
treatment is effective for purposes of §1.6042-3(b)-
(2)(iii), meaning that the 10-percent amount is not
treated as adividend for purposes of reporting under
§1.6042-2(a).

Example 5. A payor, X, makes a payment of for-
eign source interest to Y, anon-qualified foreign in-
termediary that has furnished an intermediary with-
holding certificate described in §1.1441-1(e)(3)(iii)
to which it has attached beneficial owner Forms
W-=8. Initswithholding certificate, Y representsto
X that 30 percent of the payment is allocable to a
U.S. person who has not furnished a Form W-9 and
whom Y cannot treat as an exempt recipient. Under
paragraph (d)(3)(ii) of this section, X must treat 70
percent of the payment as made to a foreign payee.
X, however, may not rely on the rule of paragraph
(d)(3)(ii) of this section to treat the remainder of the
payment as made to a foreign payee because X has
actual knowledge that the remainder of the payment
is allocable to a U.S. person. Under paragraph
(d)(3)(ii) of this section, X must treat 30 percent of
the payment as made to a U.S. payee who is not an
exempt recipient.

Example 6. A payor, X, holds avalid withhold-
ing certificate from Y, aqualified intermediary, with
which it reliably associates payments madeto A, a
U.S. individual who maintains an account relation-
ship with Y and who has furnished a valid Form
W-9toY. Y hasfurnished A’'s Form W-9 to X who
has set up a separate account for those assets held in
Y’sname, and which Y has indicated are allocable to
A. The assets consist of 10,000 shares of stock of
domestic corporation T, publicly traded on a U.S.
stock exchange. When dividends are paid on the T
stock held in the Y/Aaccount, X credits the dividend
amounts to the account and reports the dividend
amounts credited to that account on a Form
1099-DIV under section 6042, treating A as the
payee in accordance with paragraph (d)(1) of this
section (cross-referencing §1.1441-1(b)(2)(v)).
WhenA later instructs Y to sell the shares, X effects
the sale and credits the Y/A account with the gross
proceeds from the sale of 10,000 shares of the T
stock. Under §1.6045-1(c)(2) and paragraph
(d)(3)(ii) of this section, X must report the gross pro-
ceeds credited to the Y/Aaccount on a Form 1099-B
made in the name of A sinceit has actual knowledge
that the gross proceeds are paid to a U.S. person who
is not an exempt recipient. See section
1.6045-1(g)(3)(iv).

Example 7. A payor, X, holds avalid withhold-
ing certificate from Y, anon-qualified intermediary,
and can reliably associate a payment of U.S. short-
term OID and proceeds from the sale of shares with
the certificate. Y has not attached any certificates or
documentary evidence to its certificate and informs
X that the payment is allocable to persons for whom
it holds no documentation. Under paragraph
(d)(3)(iii) of this section, X must, for purposes of
this section and section 3406, treat the payment of
short-term OID as made to a U.S. payee who is not
an exempt recipient. However, under paragraph
(d)(3)(ii) of this section, the payment of gross pro-
ceeds from the sale of shares is treated as made to a
foreign payee. X must rely on this treatment for pur-
poses of determining its reporting obligations under
section 6045 and the regulations under that section

(see §1.6045-1(g)(1)(i)) and, consequently, its with-
holding obligations under section 3406 and the regu-
lations under that section.

(4) Determination of partnership and
partners status in the absence of docu -
mentation—(i) Payments of amounts
subject to withholding under chapter 3 of
the Internal Revenue Code. In the case of
payments of amounts that are subject to
withholding under chapter 3 of the Code,
the provisions of §81.1441-1(b)(3)(ii)
and 1.1441-5(c)(1), and (d) shal apply
(by substituting the term payor for the
term withholding agent) to determine the
status of the payee as a partnership, as a
domestic or foreign partnership, and the
status of its partners for purposes of this
section (and other sections of regulations
under this chapter to which this paragraph
(d)(4) applies).

(if) Payments of amounts not subject to
withholding under chapter 3 of the Inter -
nal Revenue Code. In the case of
amounts that are not subject to withhold-
ing under chapter 3 of the Code, the pro-
visions of §81.1441-1(b)(3)(ii) and
1.1441-5(c)(1), and (d) shall also apply
(by substituting the term payor for the
term withholding agent), subject to the
following exceptions—

(A) If, in the absence of documenta-
tion, the payor treats the payee as a part-
nership in accordance with the presump-
tions set forth in 81.1441-1(b)(3)(ii), the
presumptions of §1.1441-5(d)(2) shall
not apply to treat the partnership as afor-
eign partnership; instead, the person
treated as a partnership shall be presumed
to be a domestic partnership; and

(B) In the case of payments described
in 81.1441-5(d)(3)(i) (dealing with lack-
ing or unreliable documentation regarding
the status of partners) or in 81.1441-5-
(d)(3)(iii), dealing with lacking or unreli-
able information regarding the number of
partners represented by the withholding
certificate), the partners are presumed to
be U.S. payees who are not exempt recip-
ients and not foreign payees.

(5) Presumptions for paymentsto or by
foreign trusts or estates. [Reserved)]

(e) Determination of whether amounts
are considered paid outside the United
Sates—(1) In general. For purposes of
section 6049 and this section, an amount
is considered to be paid by a payor or
middleman outside the United States if

the payor or middleman completes the
acts necessary to effect payment outside
the United States. See paragraphs (€)(2),
(3), and (4) of this section for further
clarification of where amounts are con-
sidered paid. A payment shall not be
considered to be made within the United
States for purposes of section 6049
merely by reason of the fact that it is
made on a draft drawn on a United States
bank account or by a wire or other eec-
tronic transfer from a United States ac-
count. However, without regard to the
location of the account from which the
amount is drawn, an amount that is de-
scribed in paragraph (e)(1)(i) or (ii) of
this section and paid by transfer to an ac-
count maintained by the payee in the
United States or by mail to a United
States address is not considered to be
paid outside the United States.

(i) The amount is paid by an issuer or
the paying agent of the issuer and the
obligation is either—

(A) Issued by a U.S. payor, as defined
in paragraph (c)(5) of this section;

(B) Registered under the Securities Act
of 1933 (15 U.S.C. 77a); or

(C) Listed on an exchange that isregis-
tered as a national securities exchangein
the United States or included in an inter-
dealer quotation system in the United
States.

(if) Theamount is paid by aU.S. mid-
dleman (as defined in paragraph (c)(5) of
this section) that, as a custodian, nominee,
or other agent of a payee, collects the
amount for or on behalf of the payee.

(2) Amounts paid with respect to de -
posits or accounts with banks and other
financial institutions. Notwithstanding
paragraph (e)(1) of this section, an
amount paid by a bank or other financial
institution with respect to a deposit or
with respect to an account with the insti-
tution is considered paid at the branch or
office at which the amount is credited un-
less the amount is collected by the finan-
cial institution as the agent of the payee.
However, an amount will not be consid-
ered to be paid at the branch or office
where the amount is considered to be
credited unless the branch or office is a
permanent place of business that is regu-
larly maintained, occupied, and used to
carry on a banking or similar financial
business; the business is conducted by at



least one employee of the branch or office
who is regularly in attendance at such
place of business during normal business
hours; and the branch or office receives
deposits and engages in one or more of
the other activities described in 81.864—4-
(©)(5)(i). Inaddition, an amount paid by a
bank or other financial institution with re-
spect to a deposit or an account with the
institution is not considered paid at a
branch or office outside the United States
if the customer has transmitted instruc-
tions to an agent, branch, or office of the
ingtitution from inside the United States
by mail, telephone, electronic transmis-
sion, or otherwise concerning the deposit
or account (unless the transmission from
the United States has taken place in iso-
lated and infrequent circumstances).

(3) Coupon bonds and discount oblig -
ations in bearer form. Notwithstanding
paragraph (e)(1) of this section, an
amount paid with respect to a bond with
coupons attached (including a certificate
of deposit with detachable interest
coupons) or adiscount obligation that is
not in registered form (within the mean-
ing of section 163(f) and the regulations
thereunder) is considered to be paid
where the coupon or the discount obliga-
tion is presented to the payor or its paying
agent for payment. However, without re-
gard to where the coupon or discount
obligation is presented for payment, an
amount paid with respect to either abond
with coupons attached or a discount
obligation by transfer to an account main-
tained by the payee in the United States or
by mail to the United Statesis considered
paid in the United Statesiif the payment is
described in paragraphs (€)(3)(i) and (ii)
of this section.

(i) Theamount is paid by an issuer or
the paying agent of the issuer and the
obligation is either—

(A) Issued by aU.S. payor, as defined
in paragraph (c)(5) of this section;

(B) Registered under the Securities Act
of 1933 (15 U.S.C. 77a); or

(C) Listed on an exchange that is regis-
tered as a national securities exchange in
the United States or included in a inter-
dealer quotation system in the United
States.

(i) The amount is paid by aU.S. mid-
dleman (as defined in paragraph (c)(5) of
this section) that, as a custodian, nominee,

or other agent of payee, collects the
amount for or on behalf of the payee.

(4) Foreign-targeted registered obliga -
tions. Notwithstanding paragraph (€)(1)
of this section, where the payor istheis-
suer or the issuer’'s agent, an amount is
considered paid outside the United States
with respect to a foreign-targeted regis-
tered obligation, as described in
81.871-14(€)(2), if either the amount is
paid by transfer to an account maintained
by the registered owner outside the
United States, or by mail to an address of
the registered owner outside the United
States, or by credit to an international ac-
count. For purposes of this paragraph
(e)(4), the term international account
means the book-entry account of a finan-
cial institution (within the meaning of
section 871(h)(4)(B)) or of an interna-
tional financia organization with the Fed-
eral Reserve Bank of New York for which
the Federa Reserve Bank of New York
maintains records that specifically identi-
fies an international financial organiza-
tion or a financial institution (within the
meaning of section 871(h)(4)(B)) as ei-
ther a non-United States person or afor-
eign branch of a United States person as
registered owner. Aninternational finan-
cial organization isacentral bank or mon
etary authority of aforeign government or
a public international organization of
which the United States is a member to
the extent that such central bank, author-
ity, or organization holds obligations
solely for its own account and is exempt
from tax under section 892 or 895.

(5) Examples. The application of the
provisions of this paragraph (e) areillus-
trated by the following examples:

Example 1. FC is aforeign corporation that is
not a U.S. payor or U.S. middleman, as defined in
paragraph (c)(5) of this section. A holds FC coupon
bonds that are not in registered form under section
163(f) and the regulations thereunder, that were is-
sued by FC in a public offering outside the United
States, that are not registered under the Securities
Act of 1933 (15 U.S.C. 77a), and that are neither
listed on an exchange that is registered as a national
securities exchange in the United States nor in-
cluded in an interdealer quotation system. DC, a
U.S. corporétion tha is engaged in a commercial
banking business, is the designated fiscal agent for
FC. FB, aforeign branch of DC, is the designated
paying agent with respect to the bondsissued by FC.
A does not have an account with FB. A presentsa
coupon from a FC bond for payment to FB at its of -
fice outside the United States. FB pays a with a
check drawn against a bank account maintained in
the United States. For purposes of section 6049, the
place of payment of interest on the FC bond by FB

to A is considered to be outside the United States
under paragraph (€)(3) of this section.

Example 2. Thefacts are the same asin Example
1 except that A presents the coupon to FB at its of-
fice outside the United States with instructions to
transfer funds in payment to a bank account main-
tained by ain the United States. FB transfers the
funds in accordance with a@'s instructions. Even
though the amount is credited to an account in the
United States, the place of payment of interest on the
FC bonds is considered to be outside the United
States under paragraph (€)(3) of this section because
the coupon is presented for payment outside the
United States; because FC is aforeign person that is
not aU.S. payor or U.S. middleman, as defined in
paragraph (d)(1) of this section; because FB is not
acting asA's agent; and because the obligation is not
registered under the Securities Act of 1933 (15
U.S.C. 77a), listed on a securities exchange that is
registered as a national securities exchange in the
United States, or included in an interdealer quotation
system.

Example 3. FCisaforeign corporation that isnot
aU.S. payor or U.S. middleman, as defined in para-
graph (d)(1) of this section. B, a United States citi-
zen, holds a bond issued by FC in registered form
under section 163(f) and the regulations thereunder
and registered under the Securities Act of 1933 (15
U.SC. 778). Thebond is not aforeign-targeted reg-
istered obligation as defined in §1.871-14(e)(2).
DB, a United States branch of a foreign corporation
engaged in the commercial banking business, is the
registrar of the bonds issued by FC. DB supplies FC
with alist of the holders of the FC bonds. Interest on
the FC bonds is paid to B and other bondholders by
checks prepared by FC at its principa office outsde
the United States, and B’s check is mailed from there
to his designated address in the United States. The
bond is described in paragraph (€)(1)(i)(B) of this
section. The place of payment to B by FC of the in-
terest on the FC bonds is considered to be insde the
United States under paragraph (€)(1) of this section.

Example 4. The facts are the same asin Example
3 except that the checks are prepared and mailed in
the United States by DC, a U.S. corporation engaged
in the commercial banking business that is the desig-
nated paying agent with respect to the bonds issued
by FC, and B’s check is mailed to his designated ad-
dress outside the United States. For purposes of sec-
tion 6049, the place of payment by DC of theinter-
est on the FC bonds is considered to be within the
United States under paragraph (€)(1) of this section.

Example 5. Individual C depositsfundsin an ac-
count with FB, aforeign country X branch of DB, a
U.S. corporation engaged in the commercia bank-
ing business. FB maintains an office and employees
in foreign country X, accepts deposits, and conducts
one or more of the other activities listed in
81.864-4(c)(5)(i). Thetermsof C'sdeposit provide
that it will be payable in six months with accrued in-
terest. On the day that the interest is credited to C's
account with FB, C telephones DB from inside the
United States and asks DB to direct FB to transfer
the funds in his account with FB to an account C
maintains in the United States with DB. Transmis-
sions from the United States concerning this account
have taken place in isolated and infrequent circum-
stances. Under paragraph (€)(2) of is section, FB is
considered to have paid the interest on C's deposit
outside the United States.

Example 6. The facts are the same as in Example
5 except that C has placed his deposit with FB for an
indefinite period of time. Interest will be credited to
C'saccount daily. C hasinstructed FB to wire the
interest at 90-day intervalsto C's account with DB
within the United States. FB is considered to have
paid the interest credited to a's account within the



United States under paragraph (€)(2) of this section
because the regular crediting of the account disqual -
ifies the transmission from being isolated or infre-
quent.

Example 7. DC, a U.S. corporation engaged in
the commercial banking business, maintains FB, a
branch in foreign country X. FB has an office and
employees in foreign country X, accepts deposits,
and engages in one or more of the other activities
listed in §1.864-4(c)(5)(i). D, aUnited States citi-
zen, purchases a certificate of deposit issued in 1980
by FB. The certificate of deposit has a maturity of
20 years and has detachable interest coupons
payable at six-month intervals. D presents some of
the coupons at the U.S. office of DC and receives
payment in cash. Because the coupon is presented to
DC for payment within the United States, DC is con-
sidered to have made the payment within the United
States under paragraph (e)(3) of this section.

Example 8. FB is recognized by both foreign
country X and by the Federal Reserve Bank asafor-
eign country X branch of DC, a U.S. corporation
engaged in the commercia banking business. A
local foreign country X bank serves as FB’s resident
agent in Country X. FB maintains no physical office
or employees in foreign country X. All the records,
accounts, and transactions of FB are handled at the
United States office of DC. E deposits fundsin an
amount maintained with FB. Interest earned on the
deposit is periodically credited to E's account with
FB by employees of DC. For purposes of section
6049, the place of payment of the interest on E's de-
posit with FB is considered to be within the United
States by reason of paragraphs (e)(1) and (2) of this
section.

Example9. DCisa U.S. corporation. aholds
bonds that were issued by DC in registered form
under section 163(f) and the regulations thereunder
and that are foreign-targeted registered obligations
as defined in §1.871-14(¢e)(2). DB, a commercia
banking business, is the registrar of bonds issued by
DC. Interest on the DC bondsis paid to a and other
bondholders by check prepared by DB at its princi-
pal office inside the United States and mailed from
there to & s address outside the United States. The
check is drawn on a United States account main-
tained by DC with DB within the United States. The
place of payment to a by DB of the interest on the
DC bonds is considered to be outside the United
States under paragraph (€)(4) of this section.

* * * * *

(g) Effective date—(1) General rule.
The provisions of paragraphs (b)(6)
through (15), (c), (d), and (e) of this sec-
tion apply to payments made after De-
cember 31, 1998.

(2) Transitionrules. A payor that, on
December 31, 1998, holds a valid Form
W-8 or other form upon which it is per-
mitted to rely to hold the payee as a for-
eign person pursuant to the regulationsin
effect prior to January 1, 1999 (see 26
CFR parts 1 and 35a, revised April 1,
1997), may treat it as a valid certificate
until its validity expires under those regu-
lations or, if earlier, until December 31,
1999. Further, the validity of a Form
W-8 or other form that is dated prior to
January 1, 1998, is valid on January 1,

1998, and would expire at any time dur-
ing 1998, is extended until December 31,
1998 (and is not extended after December
31, 1998 by reason of the immediately
preceding sentence). The rule in this
paragraph (g)(2), however, does not apply
to extend the validity period of a with-
holding certificate that expires in 1998
solely by reason of changesin the circum-
stances of the person whose name is on
the certificate. Notwithstanding the three
preceding sentences, apayor may choose
not to take advantage of the transition rule
in this paragraph (g)(2) with respect to
one or more withholding certificates and,
therefore, may require new withholding
certificates conforming to the require-
ments described in this section.

Par. 43. Section 1.6049-6 is amended
by:

1. Removing the language, “a reason-
able facsimile thereof” in the first sen-
tence of paragraph (d) and adding “an ac-
ceptable substitute” in its place.

2. Revising paragraph (€)(3).

The revision reads as follows:

§1.6049-6 Statements to recipients
of interest payments and holders of
obligations for attributed original
issue discount.

* * * * *

(e) * Kk *

(3) Cross-reference to penalty. For
provisions relating to the penalty pro-
vided for failure to furnish timely a cor-
rect payee statement required under sec-
tion 6049(c) and 81.6049-6(a), see
§301.6722-1 of this chapter (Procedure
and Administration Regulations). See
8301.6724-1 of this chapter for the
waiver of apenalty if the failureis dueto
reasonable cause and is not due to willful
neglect.

* * * * *
Par. 44. Section 1.6049—-7 is amended

by revising paragraph (c)(4) to read as
follows:

§1.6049—7 Returns of information with
respect to REMIC regular interests and
collateralized debt obligations.

* * * * *

(C)***

(4) A foreign central bank of issue (as
defined in §1.895-1(b)(1)) or the Bank
for International Settlements;

* * * * *

Par. 45. In §1.6049-8, paragraph (a) is
amended by removing the last two sen-
tences and adding four sentencesin their
place to read as follows:

§1.6049-8 Interest and original issue
discount paid to residents of Canada.

(a) Interest subject to reporting re -
quirement. * * * The payor or middleman
may rely upon the permanent residence
address (as defined in §1.1441-1(e)-
(2)(ii)) as stated on the Form W-8 de-
scribed in 81.1441-1(e)(2)(i) in order to
determine whether the payment is made
to a Canadian nonresident alien individ-
ual. If the permanent residence address
stated on the certificate isin Canada, or if
the payor has actual knowledge of thein-
dividual’s residence address in Canada,
the payor must presume that the individ-
ual residesin Canada. Amounts described
in this paragraph (a) are not subject to
backup withholding under section 3406.
See §31.3406(g)—1(d) of this chapter.

* * * * *
Par. 46. Section 1.6050A-1 is
amended by:

1. Removing the language “Form
1099F" each place it appears and adding
“Form 1099-MISC” in its placein para-
graphs (@) introductory text, (a) conclud-
ing text, (b) and (c)(1) first and second
sentences.

2. Adding paragraph (d) to read asfol-
lows:

§1.6050A—1 Reporting requirements
of certain fishing boat operators.

* * * * *

(d) Cross-reference to penalties. For
provisions relaing to the penalty provided
for failureto file timely acorrect informa-
tion return required under section
6050A(a) and 81.6050A-1(a), see
§301.6721-1 of this chapter (Procedure
and Administration Regulations). For pro-
visonsrelating to the penalty provided for
failure to furnish timely a correct payee
statement required under section 6050A (b)
and §1.6050A—1(c), see §301.6722-1 of



this chapter. See §301.6724-1 of this
chapter for the waiver of a pendty if the
failure is due to reasonable cause and is
not due to willful neglect.

§1.6050H—1 [Amended]

Par. 47.
amended by:

1. Removing the language
“835a.99994T, Q/A-5(iii)” and adding
“81.6049-5(c)" in its place in paragraph
(@) (A).

2. Removing the language “ 81.6049-5-
(b)(2)(iv)” and adding " 81.1441-1(e)(1)"
in its place in paragraph (d)(2)(ii)(B).

Par. 48. Section 1.6050N-1 is
amended by:

1. Revising the section heading.

2. Revising paragraphs (c) and (d).

3. Adding paragraph (€).

The addition and revisions read as fol-
lows:

Section 1.6050H-1 is

81.6050N-1 Statement to recipients of
royalties paid after December 31, 1986.

* * * * *

(c) Exempted foreign-related items—
(1) In general. No return shall be re-
quired under paragraph (a) of this section
for payments of the items described in
paragraphs (c)(1)(i) through (iv ) of this
section.

(i) Returns of information are not re-
quired for payments of royalties that a
payor can, prior to payment, associate with
documentation upon which it may rely to
treet as made to aforeign beneficial owner
in accordance with 81.1441-1(e)(1)(ii) or
as made to a foreign payee in accordance
with 81.6049-5(d)(1) or presumed to be
made to a foreign payee under
§1.6049-5(d)(2), (3), (4), or (5). However,
such payments may be reportable under
§1.1461-1(b) and (c). For purposes of this
paragraph (c)(1)(i), the provisions in
§1.6049-5(c) (regarding rules applicable
to documentation of foreign status and def-
inition of U.S. payor and non-U.S. payor)
shall apply. See §1.1441-1(b)(3)(iii)(B)
and (C) for special payee rules regarding
scholarships, grants, pensions, annuities,
etc. The provisions of §1.1441-1 shall
apply by subgtituting the term payor for
the term withholding agent and without re-
gard to the fact that the provisions apply
only to amounts subject to withholding

under chapter 3 of the Internal Revenue
Code.

(ii) Returnsof information are not re-
quired for payments of royalties from
sources outside the United States (deter-
mined under Part | of subchapter N and
the regulations under these provisions)
made outside the United States by a non-
U.S. payor or non-U.S. middieman. For a
definition of non-U.S. payor or non-U.S.
middleman, see §1.6049-5(c)(5). For cir-
cumstances in which a payment is consid-
ered to be made outside the United States,
see §1.6049-5(¢).

(iii) Returns of information are not re-
quired for payments made by aforeignin-
termediary described in §1.1441-1(e)-
(3)(i) that it has received in its capacity as
an intermediary and that are associated
with a valid withholding certificate de-
scribed in 81.1441-1(e)(3)(ii) or (iii) and
payments made by aU.S. branch of afor-
eign bank or of aforeign insurance com-
pany described in §1.1441-1(b)(2)(iv)
that are associated with a valid withhol d-
ing certificate described in §1.1441-1(e)-
(3)(v), which certificate the intermediary
or branch has furnished to the payor or
middleman from whom it has received the
payment, unless, and to the extent, the in-
termediary or branch knows that the pay-
ments are required to be reported and
were not so reported.

(2) Definitions—(i) Payor. For pur-
poses of this section, the term payor shall
have the meaning ascribed to it under
§1.6049-4(a).

(i) Joint owners. Amounts paid to
joint owners for which a certificate or
documentation is required as a condition
for being exempt from reporting under
this paragraph (c) of this section are pre-
sumed made to U.S. payees who are not
exempt recipients if, prior to payment,
the payor cannot reliably associate the
payment either with a Form W-9 fur-
nished by one of the joint owners in the
manner required in §831.3406(d)-1
through 31.3406(d)-5 of this chapter, or
with documentation described in para-
graph (c)(1)(i) of this section furnished
by each joint owner upon which it can
rely to treat each joint owner as aforeign
payee or foreign beneficial owner. For
purposes of applying this paragraph
(€)(2)(ii), the grace period described in
§1.6049-5(d)(2)(ii) shall apply only if

each payee qualifies for such grace
period.

(d) Cross-reference to penalties. For
provisions relating to the penalty pro-
vided for failure to file timely a correct in-
formation return required under section
6050N(a), see §301.6721-1 of this chap-
ter (Procedure and Administration Regu-
lations). For provisions relating to the
penalty provided for failure to furnish
timely a correct payee statement required
under section 6050N(b) and §1.6050N—1-
(a), see 8301.6722-1 of this chapter. See
8301.6724-1 of this chapter for the
waiver of apenalty if the failureis dueto
reasonable cause and is not due to willful
neglect.

(e) Effective date—This section, ex-
cept paragraph (c) , is applies to payee
statements due after December 31, 1995,
without regard to extensions. For further
guidance regarding the substantially simi-
lar statement mailing requirements that
apply with respect to forms required to be
filed after October 22, 1986, and before
January 1, 1996 (see Rev. Proc. 84-70
(1984-2 C.B. 716) and 8§601.601(d)(2) of
this chapter). The provisions of para-
graph (c) of this section apply to pay-
ments made after December 31, 1998.

Par. 49. Section 1.6071-1, is amended
by revising paragraphs (c)(7),
(©)(8),(c)(11), (c)(13), and (c)(15) to read
asfollows:

§1.6071-1 Time for filing returns and
other documents.

* * * * *

(C * ok

(7) For provisionsrelating to the time
for filing information returns by persons
making certain payments, see §1.6041-2-
(a)(3) and §1.6041-6.

(8) For provisionsrelating to the time
for filing information returns regarding
payments of dividends, see §1.6042—2(c).

* * * * *

(11) For provisionsrelating to the time
for filing information returns with respect
to payments of patronage dividends, see
§1.6044-2(d).

* * * * *

(13) For provisionsrelating to the time
for filing information returns regarding



certain payments of interest, see
§1.6049-4(9).

* * * * *

(15) For provisionsrelating to the time
for filing the annual information return on
Form 1042-S of the tax withheld under
chapter 3 of the Code (relating to with-
holding of tax nonresident aliens and for-
eign corporations and tax-free covenant
bonds), see §1.1461-1(c).

* * * * *

Par. 50. In 81.6091-1, paragraph
(b)(15) isrevised to read as follows:

§1.6091-1 Place for filing returns or
other documents.

* * * * *

(b) * Kk %

(15) For the place for filing informa-
tion returns on Forms 1042-S with re-
spect to certain amounts paid to foreign
persons, see instructions to the form.

* * * * *

PART 31—EMPLOYMENT TAXES
AND COLLECTION OF INCOME TAX
AT SOURCE

Par. 51. The authority for part 31 is
amended by adding an entry in numerical
order to read in part asfollows:

Authority: 26 U.S.C. 7805 * * *

Section 31.3401(a)(6)-1 also issued
under 26 U.S.C. 1441(c)(4) and 26 U.S.C.
3401(a)(6). * * *

Par. 52. Section 31.3401(a)(6)-1 is
amended by:

1. Revising the section heading.

2. Revising the paragraph heading and
first sentence of paragraph (e).

3. Adding paragraph (f).

4. Removing the authority citation at
the end of the section.

The addition and revisionsread as fol-
lows:

§31.3401(a)(6)—1 Remuneration for ser-
vices of nonresident alien individuals.

* * * * *

(e) Exemption from income tax for re -
muneration paid for services performed be -
fore January 1, 1999. Remuneration paid
for services performed within the United

States by a nonresident dien individua be-
fore January 1, 1999, is excepted from
wages and hence is not subject to withhold-
ing if such remuneration is, or will be, ex-
empt from income tax imposed by chapter
1 of the Interna Revenue Code by reason
of aprovision of theInternal Revenue Code
or an income tax convention to which the
United Statesis aparty.* * *

(f) Exemption from income tax for re -
muneration paid for services performed
after December 31, 1998. Remuneration
paid for services performed within the
United States by a nonresident alien indi-
vidual after December 31, 1998, is ex-
cepted from wages and hence is not sub-
ject to withholding if such remuneration
is, or will be, exempt from the income tax
imposed by chapter 1 of the Interna Rev-
enue Code by reason of a provision of the
Internal Revenue Code or an income tax
convention to which the United Statesis a
party. An employer may rely on a claim
that the employee is entitled to an exemp-
tion from tax if it complies with the re-
quirements of 81.1441-1(e)(1)(ii) of this
chapter (for a claim based on a provision
of the Internal Revenue Code) or
§1.1441-4(b)(2) of this chapter (for a
claim based on an incometax convention).

§31.3406-0 [Amended]

Par. 53. Section 31.3406-0 is amended
by removing the entries in the table for
§31.3406(h)-2, paragraphs (e)(1) and
©)(2).

Par. 54. Section 31.3406(d)-3 is
amended by:

1. Adding two sentences at the end of
paragraph (a).

2. Removing the words “30-day” in
the first sentence, revising the word
“these” to “the 30-day”, and adding the
word “may” immediately before the
words “apply only if” in the second sen-
tence, and revising the word “those” to
“the” in the third sentence in paragraph
(b).

3. Revising paragraph (c).

The addition and revison read as fol-
lows:

§31.3406(d)—3 Special 30-day rules for
certain reportable payments.

(@ * * * For payments made after De-
cember 31, 1998, see §1.6049-5(d)(2)(ii)
of this chapter for the application of a 90-

day grace period in lieu of the 30-day
grace period described in this paragraph
(a) if, at the beginning of the 90-day grace
period, certain conditions are satisfied. If
the grace period provisions of §1.6049-5-
(d)(2)(ii) or 8§1.1441-1(b)(3)(iv) of this
chapter are applied with respect to a new
account, the grace period provisions of
this paragraph (a) shall not apply to that
account.

* * * * *

(c) Applicationto foreign payees. The
rules of paragraphs (@) and (b) of this sec-
tion also apply to a payee from whom the
payor is required to obtain a Form W-8
(or an acceptabl e substitute) or other evi-
dence of foreign status (pursuant to rele-
vant regulations under an applicable In-
ternal Revenue Code section without
regard to the requirement to furnish atax-
payer identifying number, and the certifi-
cations described in §831.3406(d)-1(b)-
(3) and 31.3406(d)-2), provided the
payee represents orally or otherwise, be-
fore or at the time of the acquisition or
sale of the instrument or the establishment
of the account, that the payee is not a
United States citizen or resident. The 30-
day rules described in paragraph (a) or (b)
of this section may apply only if the payee
does not qualify for, or the payor does not
apply, the 90-day grace period described
in 8§1.6049-5(d)(2)(ii) or §1.1441-1(h)-
(3)(iv) of this chapter.

Par. 55. In §31.3406(g)-1, paragraph
(e) is added to read as follows:

§31.3406(g)—1 Exception for payments
to certain payees and certain other
payments.

* * * * *

(e) Certain reportable payments made
outside the United States by foreign per -
sons, foreign offices of United States
banks and brokers, and others. For re-
portable payments made after December
31, 1998, a payor is not required to
backup withhold under section 3406 on a
reportable payment that qualifies for the
documentary evidence rule described in
§1.6049-5(c)(1) or (4) of this chapter,
whether or not documentary evidence is
actually provided to the payor, unless the
payor has actual knowledge that the payee
is a United States person. Further, no



backup withholding is required for pay-
ments upon which a 30-percent amount
was withheld by another payor in accor-
dance with the withholding provisions
under chapter 3 of the Internal Revenue
Code and the regulations under that chap-
ter. For rules applicable to notional prin-
cipal contracts, see §1.6041-1(d)(5) of
this chapter.

Par. 56. Section 31.3406(h)-2 is
amended by:

1. Revising paragraph (a)(3)(i).

2. Revising the penultimate sentence
in paragraph (d)

3. Removing the heading of paragraph
(€)(D).

4. Removing the paragraph designa-
tion (e)(1).

5. Removing paragraph (€)(2).

Therevisions read asfollows:

§31.3406(h)—2 Special rules.

(a) * % %

(3) Joint foreign payees—(i) Ingen -
eral. If the relevant payee listed on a
jointly owned account or instrument pro-
vides a Form W-8 or documentary evi-
dence described in §1.1441-1(e)(2)(ii) re-
garding its foreign status, withholding
under section 3406 applies unless every
joint payee provides the statement regard-
ing foreign status (under the provisions of
chapters 3 or 61 of the Internal Revenue
Code and the regulations under those
p r ovisions) or any one of the joint owners
who has not established foreign status
provides a taxpayer identification number
to the payor in the manner required in
§831.3406(d)-1 through 31.3406(d)-5.
See 8§1.6049-5(d)(2)(iii) of this chapter
for corresponding joint payees provisions.

* * * * *

(d) * * * |f its payeeis not subject to
withholding under section 3406, the
payor must pay or credit the full amount
of the payment to the payee, unless, with
respect to payments made after December
31, 1998, the payor chooses to apply prior
withholding under section 3406 to an
amount required to be withheld under an-
other section of the Internal Revenue
Code (such as under section 1441) to the
extent permitted under procedures pre-
scribed by the Internal Revenue Service
(see 8601.601(d)(2) of this chapter). * * *

* * * * *

Par. 57. Section 31.6413(a)-3 is
amended as follows:

1. Paragraph (a)(1)(ii) is amended by
removing the language “or” at the end of
the paragraph.

2. In paragraph (a)(1)(iii), the paren-
thetical “(including the certification relat-
ing to foreign status described in
81.6049-5(b)(2)(iv) of this chapter or
§1.6045-1(g)(1) of this chapter)” is re-
moved and “ (including the documentation
described in 81.1441-1(e)(1)(ii),
1.6045-1(g)(3), or 1.6049-5(c) of this
chapter)” isadded in its place.

3. Paragraph (a)(1)(iii) is further
amended by removing the period at the
end of the paragraph and adding “; or” in
its place.

4. Paragraph (a)(1)(iv) is added.

5. Paragraphs (a)(2) and (b)(2) are re-
vised.

The addition and revisions read as fol-
lows:

§31.6413(a)—3 Repayment by payor of
tax erroneously collected from payee.

(a) * * % (1) * * *

(iv) Theamount iswithheld because a
payor imposed backup withholding on a
payment made to a person because the
payee failed to furnish the documentation
described in §1.1441-1(e)(1)(ii) of this
chapter and the payee subsequently fur-
nishes, completes, or corrects the docu-
mentation. The documentation must be
furnished, completed, or corrected prior
to the end of the calendar year in which
the payment is made and prior to the time
the payor furnishes a Form 1099 to the
payee with respect to the payment for
which the withholding erroneously oc-
curred.

(2) For purposes of paragraph (a)(1) of
this section (other than erroneous with-
holding occurring under the circum-
stances described in paragraph (a)(1)(iv)
of this section), if a payor or broker with-
hol ds because the payor or broker has not
received ataxpayer identifying number or
required certification and the payee sub-
sequently provides a taxpayer identifying
number or a required certification to the
payor, the payor or broker may not refund
the amount to the payee.

(b) * % %

(2) Adjustment after the deposit of the
tax—(i) Ingeneral. Except as provided
in paragraph (b)(2)(ii) of this section, if
the amount erroneously withheld has been
deposited prior to the time that the refund
is made to the payee, the payor or broker
may adjust any subsequent deposit of the
tax collected under chapter 24 of the In-
ternal Revenue Code that the payor or
broker is required to make in the amount
of the tax that has been refunded to the
payee.

(if) Erroneous withholding from a
payee that is a foreign person. Where a
payor withholdsin error from a payee that
isanonresident alien or foreign person, as
described in paragraph (a)(1)(iv) of this
section, the payor may refund some or all
of the amount subject to backup withhold-
ing under section 3406. A refund may be
paid in accordance with the requirements
of this paragraph (b)(2)(ii) where the doc-
umentation is furnished, completed, or
corrected prior to the end of the calendar
year in which the payment is made and
prior to the time the payor furnishes a
Form 1099 to the payee with respect to
the payment for which the withholding er-
roneously occurred. The amount of the
refund will be the amount erroneously
withheld less the amount of tax required
to be withheld, if any, under chapter 3 of
the Internal Revenue Code and the regula-
tions under that chapter. With respect to
the amount of the payment to the foreign
person and the amount of tax required to
be withheld under chapter 3 of the Inter-
nal Revenue Code (and the regulations
thereunder), returns must be made in ac-
cordance with the requirements of
§1.1461-1(b) and (c) of this chapter.

Par. 58. Effective October 14, 1997,
§31.9999-0 is added to read as follows:

§31.9999-0 Effective dates.

In general, the provisions of
§835a.9999-1, 35a.9999-2, 35a.9999-3,
35a.9999-3A, 35a.9999-4, and
35a.9999-5 of this chapter apply before
January 1, 1997. The provisions of those
sections remain applicable after Decem-
ber 31, 1996, and before January 1, 1999,
however, for purposes of §301.6724-1 of
this chapter, relating to due diligence safe
harbor, and for international transactions,
including transactions involving aforeign
payee, aforeign payor, aforeign office of



aU.S. bank or broker, or a payment from
sources without the United States. See
§831.3406-0 through 31.3406(i)—1 of this
chapter for rules that apply to other trans-
actions after December 31, 1996.

§31.9999-0 [Removed]

Par. 59. Effective January 1, 1999,
§31.9999-0 is removed.

PART 35a—TEMPORARY
EMPLOYMENT TAX
REGULATIONS UNDER THE
INTEREST AND DIVIDEND TAX
COMPLIANCE ACT OF 1983

Par. 60. The authority for part 35ais
amended by removing the entries for
8835a.9999-1, 35a.9999-2, 35a.9999-3,
35a.9999-3A, 35a.9999-4T, and
35a.9999-5 to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

§35a.9999-0T [Removed]

Par. 60a. Effective October 14, 1997,
835a.9999-0T is removed.

Par. 61. Effective October 14, 1997,
§35a.9999-0 is added to read as follows:

§35a.9999-0 Effective date.

See 831.9999-0 of this chapter for ap-
plicability dates for 8835a.9999-1
through 35a.9999-5.

Par. 62. Effective January 1, 1999,
§835a.9999-0, 35a.9999-1, 35a.9999-2,
35a.9999-3, 35a.9999-3A, 35a.9999-4T
and 35a.9999-5 are removed.

PART 301—PROCEDURE AND AD-
MINISTRATION

Par. 63. The authority citation for part
301 is amended by adding an entry in nu-
merical order to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

Section 301.6402—3 also issued under
95 Stat. 357 amending 88 Stat. 2351, * * *

Par. 64. Section 301.6109-1 is
amended as follows:

1. Paragraphs (b)(2)(iv) and (b)(2)(v)
arerevised.

2. Paragraph (b)(2)(vi) is added.

3. Paragraph (c) isrevised.

The revisions and addition read as fol-
lows:;

§301.6109-1 Identifying numbers.

* * * * *

(b * % %

(2) * k% %

(iv) A foreign person that makes are-
turn of tax (including income, estate, and
gift tax returns), an amended return, or a
refund claim under thistitle but excluding
information returns, statements, or docu-
ments;

(v) A foreign person that makes an
election under §301.7701-3(c); and

(vi) A foreign person that furnishes a
withholding certificate described in
§1.1441-1(e)(2) or (3) of this chapter or
81.1441-5(c)(2)(iv) or (3)(iii) of this
chapter to the extent required under
§1.1441-1(e)(4)(vii) of this chapter.

() Requirement to furnish another’s
number. Every person required under
this title to make a return, statement, or
other document must furnish such tax-
payer identifying numbers of other U.S.
persons and foreign persons that are de-
scribed in paragraph (b)(2)(i), (ii), (iii),
or (vi) of this section as required by the
forms and the accompanying instruc-
tions. The taxpayer identifying number
of any person furnishing a withholding
certificate referred to in paragraph
(b)(2)(vi) of this section shall aso be fur-
nished if it is actually known to the per-
son making a return, statement, or other
document described in this paragraph (c).
If the person making the return, state-
ment, or other document does not know
the taxpayer identifying number of the
other person, and such other person is
one that is described in paragraph
(b)(2)(i), (ii), (iii), or (vi) of this section,
such person must request the other per-
son’s number. The request should state
that the identifying number is required to
be furnished under authority of law.
When the person making the return,
statement, or other document does not
know the number of the other person, and
has complied with the request provision
of this paragraph (c), such person must
sign an affidavit on the transmittal docu-
ment forwarding such returns, state-
ments, or other documents to the Internal
Revenue Service, so stating. A person re-
quired to file ataxpayer identifying num-
ber shall correct any errors in such filing
when such person’s attention has been
drawn to them.

* * * * *

Par. 65.
amended by:

1. Revising paragraph (a)(1)(ii).

2. Revising paragraph (b)(4)(ii) intro-
ductory text

3. Removing the period at the end of
paragraph (b)(4)(ii)(B)(7) and adding “;
or” inits place

4. Adding paragraphs (b)(4)(ii)(C) and
(b)(4)(ii)(D).

5. Revising paragraph (c)(2)(i).

6. Adding paragraph (c)(6).

The revisions and addition read as fol-
lows:

Section 301.6114-1 is

§301.6114-1 Treaty-based return
positions.

(a)*** (1)***

(ii) If areturn of tax would not other-
wise be required to be filed, a return must
nevertheless be filed for purposes of mak-
ing the disclosure required by this section.
For this purpose, such return need include
only the taxpayer’'s name, address, tax-
payer identifying number, and be signed
under penalties of perjury (aswell asthe
subject disclosure). Also, the taxpayer’s
taxable year shall be deemed to be the cal-
endar year (unless the taxpayer has previ-
ously established, or timely chooses for
this purpose to establish, a different tax-
ableyear). Inthe case of adisclosable re-
turn position relating solely to income
subject to withholding (as defined in
§1.1441-2(a) of this chapter), however,
the statement required to befiled in para-
graph (d) of this section must instead be
filed at times and in accordance with pro-
cedures published by the Internal Rev-
enue Service.

* * * * *

(b) * % %

(4 * % %

(i) A treaty exempts from tax, or re-
duces the rate of tax on, fixed or deter-
minable annual or periodical income sub-
ject to withholding under section 1441 or
1442 that aforeign person receives from a
U.S. person, but only if described in para-
graphs (b)(4)(ii)(A) and (B) of this sec-
tion, or in paragraph (b)(4)(ii)(C) or (D)
of this section as follows—

* * * * *

(C) For payments made after December
31, 1998, with respect to atreaty that con-
tainsa limitation on benefits article, that—



(1) Thetreaty exempts from tax, or re-
duces the rate of tax on income subject to
withholding (as defined in §1.1441-2(a)
of this chapter) that is received by afor-
eign person (other than a State, including
apolitical subdivision or local authority)
that is the beneficial owner of the income
and the beneficial owner isrelated to the
person obligated to pay the income within
the meaning of sections 267(b) and
707(b), and the income exceeds
$500,000; and

(2) A foreign person (other than an in-
dividual or a State, including a political
subdivision or local authority) meets the
reguirements of the limitation on benefits
article of the treaty; or

(D) For payments made after Decem-
ber 31, 1998, with respect to atreaty that
imposes any other conditions for the enti-
tlement of treaty benefits, for example as
apart of the interest, dividends, or royalty
article, that such conditions are met;

* * * * *

(C * k ok

(1) * k% %

(i) Notwithstanding paragraph (b)(4)
or (5) of this section, that a treaty has re-
duced the rate of withholding tax other-
wise applicable to a particular type of
fixed or determinable annual or periodi-
cal income subject to withholding under
section 1441 or 1442, such as dividends,
interest, rents, or royalties to the extent
such income is beneficially owned by an
individual or a State (including a political
subdivision or local authority);

* * * * *

(6) This section does not apply to
amounts required to be reported under
section 6038Aon a Form 5472 (or succes-
sor form) to the extent permitted under
the form or accompanying instructions.

* * * * *

Par. 66.
amended by:

1. Revising paragraph (e).

2. Removing the authority citation at
the end of the section.

The revision reads as follows:

Section 301.6402-3 is

§301.6402—3 Special rules applicable
to income tax.

* * * * *

(&) In the case of a nonresident alien
individual or foreign corporation, the ap-
propriate income tax return on which the
claim for refund or credit is made must
contain the tax identification number of
the taxpayer required pursuant to section
6109 and the entire amount of income of
the taxpayer subject to tax, even if the tax
liability for that income was fully satis-
fied at source through withholding under
chapter 3 of the Internal Revenue Code
(Code). Also, if the overpayment of tax
resulted from the withholding of tax at
source under chapter 3 of the Code, a
copy of the Form 1042-S required to be
provided to the beneficial owner pursuant
to §1.1461-1(c)(1)(i) of this chapter must
be attached to the return. For purposes of
claiming arefund, the Form 1042-S must
include the taxpayer identifying number
of the beneficial owner even if not other-
wise required. No claim of refund or
credit under chapter 65 of the Code may
be made by the taxpayer for any amount
that the payor has repaid to the taxpayer
pursuant to 8§1.1461-2(a)(2) of this chap-
ter, that was subject to a set-off pursuant
to §1.1461-2(a)(3) of this chapter, or in
accordance with the provisions of an
agreement that a qualified intermediary
described in 81.1441-1(e)(5)(ii) hasin ef-
fect with the Internal Revenue Service.
Upon request, a taxpayer must also sub-
mit such documentation as the Commis-
sioner (or delegate), the District Director,
or the Assistant Commissioner (Interna-
tional), may require establishing that the
taxpayer isthe beneficial owner of thein-
come for which aclaim of refund or credit
is being made.

Par. 67. In 8301.6721-0, the table is
amended by adding entries for
§3012.6724-1, paragraphs (g)(1), (9)(2),
and (g)(3) to read asfollows:

§301.6721-0 Table of Contents.

* * * * *

8301.6724-1 Reasonable cause.

(g) * % %
(1) Ingenera.

(2) Specid rulesrelating to TINS.
(3) Effective dates.

* * * * *

Par. 68. In §8301.6724-1, paragraph (g)
isrevised to read as follows:

8301.6724-1 Reasonable cause.

* * * * *

(g) Duediligence safe harbor—(1) In
general. A filer may establish reasonable
cause with respect to afailure relating to
an information reporting requirement as
described in paragraph (j) of this section
if the filer exercises due diligence as pro-
vided under section 6724(c)(1) with re-
spect to failures described in sections
6721 through 6723.

(2) Special rulesrelatingto TINs. The
following questions and answers provide
guidance on the exercise of due diligence
for an exception to a penalty under sec-
tions 6721 through 6723 for a failure to
provide a correct TIN on any information
return (as defined in §301.6721-1(qg)),
payee statement (as defined in
§301.6722-1(d)), document (as described
in 8301.6723-1(a)(4)), or the failure
merely to provide a TIN as described in
§301.6723-1(a)(4)(ii).

GENERAL RULE

Q-1. Isapayor subject to a penalty for
a failure to provide a correct TIN on an
information return with respect to a re-
portable interest or dividend payment if
the payee has certified, under penalties of
perjury, that the TIN furnished to the
payor is the payee's correct number, the
payor provided that number on an infor-
mation return, and the number is later de-
termined not to be the payee’s correct
number?

A-1. A payor is not subject to a
penalty for failure to provide the payee's
correct TIN on an information return, if
the payee has certified, under penalties of
perjury, that the TIN provided to the
payor was his correct number, and the
payor included such number on the infor-
mation return before being notified by the
Internal Revenue Service (IRS) (or abro-
ker) that the number isincorrect.

DUE DILIGENCE DEFINED
FOR ACCOUNTS OPENED AND
INSTRUMENTSACQUIRED AFTER
DECEMBER 31, 1983

Q-2. In order for a payor of are-
portable interest or dividend payment



(other than in a window transaction) to be
congdered to have exercised due diligence
in furnishing the correct TIN of a payee
with respect to an account opened or an in-
strument acquired after December 31,
1983, what actions must the payor take?
A-2. (1) In general, the payor of an
account or instrument that is not a pre-
1984 account nor a window transaction
must use a TIN provided by the payee
under penalties of perjury on information
returns filed with the IRS to satisfy the
due diligence requirement. Therefore, if a
payor permits a payee to open an account
without obtaining the payee’s TIN under
penalties of perjury and files an informa-
tion return with the IRS with amissing or
an incorrect TIN, the payor will be liable
for the $50 penalty for the year with re-
spect to which such information returnis
filed. However, initsadministrative dis-
cretion, the IRS will not enforce the
penalty with respect to a calendar year if
the certified TIN is obtained after the ac-
count is opened and before December 31
of such year, provided that the payor exer-
cises due diligence in processing such
number, i.e., the payor uses the same care
in processing the TIN provided by the
payee that a reasonably prudent payor
would use in the course of the payor’s
business in handling account information
such as account numbers and balances.

(2) Once natified by the IRS (or abro-
ker) that a number isincorrect, a payor is
liable for the penalty for al prior yearsin
which an information return was filed
with that particular incorrect number if
the payor has not exercised due diligence
with respect to such years. A pre-existing
certified TIN does not constitute an exer-
cise of due diligence after the IRS or a
broker notifies the payor that the number
is incorrect unless the payor undertakes
the actions described in §31.3406—(d)-5-
(d)(2)(i) of this chapter with respect to ac-
counts receiving reportable payments de-
scribed in section 3406(b)(1) and reported
on information returns described in sec-
tions 6724(d)(1)(A)(i) through (iv).

Q-3. Isapayor as described in A-2 li-
able for the penalty if the payor obtained a
certified TIN from a payee but inadver-
tently processed the name or number in-
correctly on the information return?

A-3. Yes. The payor is liable for the
penalty unless the payor exercised that

degree of care in processing the TIN and
name and in furnishing it on the informa-
tion return that a reasonably prudent
payor would use in the course of the
payor’s business in handling account in-
formation, such as account numbers and
account balances.

SPECIAL RULES

Q—4. With respect to an instrument
transferred without the assistance of a
broker, isapayor liable for the penalty for
filing an information return with a miss-
ing or an incorrect TIN if the payor
records on its books a transfer of areadily
tradable instrument in a transaction in
which the payor was not a party?

A—4. Generally, apayor as described in
Q-4 will be considered to have exercised
due diligence with respect to a readily
tradable instrument that is not part of a
pre-1984 account with the payor if the
payor records on its books a transfer in
which the payor was not a party. This ex-
ception applies until the calendar year in
which the payor receives a certified TIN
from the payee.

Q-5. Isthe payor described in A-4 re-
quired to solicit the TIN of a payee of an
account with amissing TIN in order to be
considered as having exercised due dili-
gencein a subsequent calendar year?

A-5. There is no requirement on the
payor to solicit the TIN in order to be con-
sidered to have exercised due diligencein
a subsequent calendar year under the rule
set forthin A—4.

Q-6. Is a payor as described in Q—4
considered to have exercised due dili-
gence if the payee providesa TIN to the
payor (whether or not certified), the payor
uses that number on the information re-
turn filed for the payee, and the number is
later determined to be incorrect?

A—6. A payor as described in Q—4 who
records on its books atransfer in which it
was not a party is considered to have ex-
ercised due diligence under the rule set
forth in A—4 where the transfer is accom-
panied with a TIN provided that the
payor uses the same care in processing
the TIN provided by a payee tha a rea-
sonably prudent payor would use in the
course of the payor’s business in han-
dling account information, such as ac-
count numbers and account balances.
Thus, a payor will not be liable for the

penalty if the payor uses the TIN pro-
vided by the payee on information re-
turns that it files, even if the TIN pro-
vided by the payeeis later determined to
be incorrect. However, a payor will not
be considered as having exercised due
diligence under A—4 after the IRS or a
broker notifies the payor that the number
is incorrect unless the payor undertakes
the required additional actions described
in the second paragraph of A—2.

Q7. Isapayor liable for a penalty for
filing an information return with a miss-
ing or an incorrect TIN with respect to a
post-1983 account or instrument if the
payor could have met the due diligence
requirements but for the fact that the
payor incurred an undue hardship?

A—7. A payor of a post-1983 account or
instrument is not liable for a penalty
under section 6721(a) for filing an infor-
mation return with amissing or an incor-
rect TIN if the IRS determines that the
payor could have satisfied the due dili-
gence requirements but for the fact that
the payor incurred an undue hardship. An
undue hardship is an extraordinary or un-
expected event such as the destruction of
records or place of business of the payor
by fire or other casualty (or the place of
business of the payor’s agent who under a
pre-existing written contract had agreed
to fulfill the payor’s due diligence obliga-
tions with respect to the account subject
to the penalty and there was no means for
the obligations to be performed by an-
other agent or the payor). Undue hard-
ship will also be found to exist if the
payor could have met the due diligence
requirements only by incurring an extra-
ordinary cost.

Q-8. How does a payor obtain a deter-
mination from the IRS that the payor has
met the undue hardship exception to the
penalty under section 6721(a) for the fail-
ure to include the correct TIN on an in-
formation return for the year with respect
to which the payor is subject to the
penalty?

A-8. A determination of undue hard-
ship may be established only by submit-
ting a written statement to the IRS
signed under penalties of perjury that
sets forth al the facts and circumstances
that make an affirmative showing that
the payor could have satisfied the due
diligence requirements but for the occur-



rence of an undue hardship. Thus, the
statement must describe the undue hard-
ship and make an affirmative showing
that the payor either was in the process
of exercising or stood ready to exercise
due diligence when the undue hardship
occurred. A payor may request an undue
hardship determination from the district
director or the director of the Internal
Revenue Service Center where the payor
is required to remit the penalty under
section 6721(a).

Q-9. Is a pre-1984 account or instru-
ment of a payor that is exchanged for an
account or instrument of another payor
as aresult of amerger of the other payor
or acquisition of the accounts or instru-
ments of such payor transformed into a
post-1983 account or instrument if the
merger or acquisition occurs after De-
cember 31, 19837

A-9. No. A pre-1984 account or instru-
ment that is exchanged for another ac-
count or instrument pursuant to a statu-
tory merger or the acquisition of accounts
or instruments is not transformed into a
post-1983 account or instrument because
the exchange occurs without the partici-
pation of the payee.

Q-10. May the acquiring taxpayer de-
scribed in A-9 rely upon the business
records and past procedures of the merged
payor or the payor whose accounts or in-
struments were acquired in order to estab-
lish that due diligence has been exercised
on the acquired pre-1984 and post-1983
accounts or instruments?

A-10. Yes. The acquiring payor may
rely upon the business records and past
procedures of the merged payor or of the
payor whose accounts or instruments
were acquired in order to establish due
diligence to avoid the penalty under sec-
tion 6721(a) with respect to information
returns that have been or will be filed.

Q-11. To what extent may a payor rely
on the due diligence rules set
forth in §835a.9999-1, 35a.9999-2, and
35a.9999-3 of this chapter in effect prior
to January 1, 1999 (see §835a.9999-1,
35a.9999-2, and 35a.9999-3 as con-
tained in 26 CFR part 35a, revised April
1, 1997).

A-11. A payor may rely on the due dili-
gence rules set forth in §835a.9999-1,
35a.9999-2, and 35a.9999-3 of this
chapter in effect prior to January 1, 1999

(see 8835a.9999-1, 35a.9999-2, and
35a.9999-3 as contained in 26 CFR part
354, revised April 1, 1997) solely for the
definitions of terms or phrases used in this
paragraph (g)(2).

(3) Effectivedates. This paragraph (g)
is effective for information returns (as de-
fined in section 6724(d)(1)) required to be
filed, payee statements (as defined in sec-
tion 6724(d)(2)) required to be furnished,
and specified information (as described in
section 6724(d)(3)) required to be re-
ported after December 31, 1998. See
§301.6724-1(g) in effect prior to January
1, 1999 (see 8301. 6724-1(g) as con-
tained in 26 CFR part 301, revised April
1, 1997) for substantialy similar rules ap-
plicable prior to January 1, 1999.

* * * * *

PART 502 [REMOVED]
Par. 70. Part 502 isremoved.

PART 503 [REM OVED]

Par. 71. Part 503 is removed.

PART 509—SWITZERLAND

Par. 72. The authority citation for
“Subpart—General Income Tax” is re-
moved and a general authority citation for
part 509 is added to read as follows:

Authority: 26 U.S.C. 62, 3791 and
7805.

Par. 73. Part 509 is amended as fol-
lows:

1. Subpart—Withholding of Tax con-
sisting of §8509.1 through 509.10 is re-
moved.

2. In 8509.103, paragraph (e) is re-
moved and reserved.

3. In 8509.117, paragraph (a) is re-
moved and reserved.

4. Sections 509.119 and 509.122 are
removed.

PART 513—IRELAND

Par. 74. The authority citation for part
513 isrevised to read as follows:

Authority: 26 U.S.C. 62.

Par. 75. Part 513 is amended as fol-
lows:

1. Section 513.1 isremoved.

2. Sections 513.2, 513.3, 513.4 and
513.5 are revised to read as follows:

8513.2 Dividends.

The fact that the payee of the dividend
is not required to pay Irish tax on such
dividend because of the application of re-
liefs or exemptions under Irish revenue
laws does not prevent the application of
the reduction in rate of United States tax
with respect to such dividend. If the divi-
dend would have been subject to Irish tax
had the payee thereof derived an income
large enough to require payment of tax
then ligbility to Irish tax exists for the pur-
pose of the reduction in rate of United
State tax. Asto what constitutes a perma
nent establishment, see Article I1(2)(i) of
the convention.

§513.3 Interest.

The provisions of 8513.2 relating to the
degree of liability to Irish tax in the case
of dividends are equally applicable with
respect to the income falling within the
scope of this section.

§513.4 Patent and copyright royalties
and filmrentals.

The provisions of 8513.2 relating to the
degree of liability to Irish tax in the case
of dividends are equally applicable with
respect to the income falling within the
scope of this section.

8§513.5 Natural resource royalties and
real property rentals.

The provisions of 8513.2 relating to the
degree of liability to Irish tax in the case
of dividends are equally applicable with
respect to the income falling within the
scope of this section.

PART 514 FRANCE

Par. 76. The authority citation for part
514 is added to read as set forth below
and the authority citation preceding
§514.1 isremoved.

Authority: 26 U.S.C. 7805.

Par. 77. Part 514 is amended as fol-
lows:

1. The undesignated centerheading
preceding 8514.1 is removed.

§8514.20 and 514.21 [Removed]

2. Sections 514.20 and 514.21 are re-
moved.



§514.22 [Amended]

3. In 8514.22, paragraph (c) is re-
moved.

8§8514.23 through 514.32 [Removed]

4. Sections 514.23 through 514.32 are
removed.

§8514.101 through 514.117 [Removed]

5. Subpart—General Income Tax con-
sisting of sections 514.101 through
514.117 isremoved.

PART 516 [REMOVED]

Par. 78. Part 516 isremoved.
PART 517 [REMOVED]

Par. 79. Part 517 isremoved.
PART 520 [REMOVED]

Par. 80. Part 520 is removed.
PART 521 [AMENDED]

Par. 81. The authority citation for part
521 isrevised to read as follows:

Authority: 26 U.S.C. 62, 143, 144,
211, and 231.

Par. 82. Part 521 is amended as fol-
lows:

1. Subpart—Withholding of Tax con-
sisting of §8521.1 through 521.8 is re-
moved.

§521.103 [Amended]

2. In 8521.103, paragraph (d) is re-
moved and reserved.

PART 602—OMB CONTROL
NUMBERS UNDER THE PAPER-
WORK REDUCTION ACT

Par. 83. The authority for part 602 con-
tinues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 84. In 8602.101, paragraph (c) is
amended by:

1. Removing the following entries
from the table:

8602.101 OMB Control numbers.

(C)***

CFR part or section Current OMB CFR part or section Current OMB
whereidentified and control No. whereidentified and control No.
described described
R, 31.3401(8)(6) . ..eiriin . 1545-1484
30161141 .............. 15451484
1.1441-8T. oo, 1545-1053 e e e«
* * * * *
11461-3 ... 1545-0054 3. Revising entriesin the table to read
15450055  asfollows:
1545-00%6 §602.101 OMB Control numbers.
15450795
114614 ................ 15450054 x ok *  * %
15450055 %
15450006  (©
xR R x CFR part or section Current OMB
35299993 ... ........... 1545 0112  Whereidentified and control No.
described
* * * * *
* * * * *
Part502................. 15450844
114415 ................ 1545-0096
Part503................. 1 7
art 503 545083 1545-0795
*ooxooxw 15451484
114416 ................ 15450055
Part516................. 1545-0841 1545-0795
Part5l7 ................. 15450849 1545-1484
Part520................. 15450833 e o e %
* * * * *
1.1461-1 ................ 1545-0054
15450055
2. Adding entriesin numerical order to 1545-0795
the table to read as follows: 1545-1484
* * * * *
8602101 OMB Control numbers. 301.6402-3 ...\t 1545-0055
s % % 15450073
1545-0091
(c) *** 15450132
15451484
* * * * *
CFR part or section Current OMB
whereidentified and control No. Michael P. Dolan,
described Acting Commissioner of
Internal Revenue.
* * * * *
114411 1545 1484  APProved August 28, 1997.
114414 ... 1545-1484 Donald C. Lubick,
* * * * * Acti ng Assistant Secretary of
the Treasury.
114418 ..o 1545-1484 (Filed by the Office of the Federal Register on Octo-
1545-1053  per 6, 1997, 8:45 am., and published in the issue of
1.1441-9 ... ... .. ... 1545-1484 the Federal Register for October 14, 1997, 62 F.R.
53387)
* * * * *




