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Departmen of Labor, Healh Car Fi-
nancirg Administration Departmeh of
Healh and Human Services.

ACTION: Interim rules with reques for
comments.

SUMMARY: This documenh contains
interim rules governirg access portabil-
ity and renewabiliy requiremerg for
growp healh plars and issues of health
insurane covera@ offered in connec-
tion with a groy healh plan The rules
containel in this documen implement
change mack to certan provisiors of
the Internd Revene Code of 1986
(Code) the Employee Retiremen In-
come Securiy Act of 1974 (ERISA),
ard the Public Healh Servie Act (PHS
Act) enacte as pat of the Health
Insurane Portability and Accountability
Act of 19% (HIPAA). Interestd per-
sors are invited to submt commens on
the interim rules for consideratia by
the Departmeh of Healh amd Human
Services the Departmenh of Laba, and
the Departmen of the Treasuy (Depart-
mentd in developiry final rules The
rules containel in this documen are
being adoptel on an interim bass to
accommodat statutoriy establishel
time frames intendel to ensue that
sponsos ard administratos of group
healh plans participans and beneficia-
ries States and issues of groy health
insurane covera@ hawe timely guid-
ane concernig compliane with the
recenty~ enactal~ requiremend~ of
HIPAA.

DATES. Effectie date Thes interim
rules are effective on Jure 1, 1997.

Commeh date Written commen$ on
thes interim rules are invited and must
be receivel by the Departmerg on or
before July 7, 1997.

Applicability dates For groy health
planrs maintainel pursuah to one or
more collective bargaining agreements
ratified before Augug 21, 1996 the
rules (othe than the certification re-
quirementy do not apply to plan years
beginnirg befor the later of July 1,
1997 or the dake on which the last
collective bargaining agreemen relating
to the plan terminate without regad to
ary extensiom agree to after Augug 21,
1996.

The rules implementirg the certifica-
tion provisiors do not require ary action
to be taken before Jure 1, 1997 al-
thouch certan certification requirements

Departmenh of the Treasury Pension appl to periocs of coverag and events

and Welfare Benefis Administration,

tha occu after Jure 30, 1996 The
5

certification requiremen for evens that
occurrel on or after Octobe 1, 1996
ard before Jure 1, 1997 may be satis-
fied using an optiond notice described
in this preamble.

Information collection Affected parties
do not hawe to comply with the informa-
tion collection requiremerg in these
interim rules until the Departmerg pub-
lish in the Federh Registe the control
numbes assignd by the Office of Man-
agemeh and Budge (OMB) to these
information collection requirements
Publication of the contrd nhumbes noti-
fies the public tha OMB has approved
these information colledion require-
mens unde the Paperwok Reduction
Act of 1995 The Departmerg have
askal for OMB clearane as som as
possible and OMB approva is antici-
patel by the applicabé effective date.

ADDRESSES Written commens should
be submittal with a signed origind and
three copies to ary of the addresses
specified belov. All commeng will be
availabk for public inspection and copy-
ing in their entirey. Intereste persons
are invited to submt written comments
on thes interim rules to:

Healh Car Financig Administra-
tion, Departmen of Healh and Human
Services, Attention. [BPD-890+4F(C],
P.O. Box 26688 Baltimore MD 21207

Pensim and Welfare Benefis Admin-
istration U.S. Departmeh of Laba,
Roan N-5669 200 Constitution Av-
enue NW, Washington DC 2021Q At-
tention Interim Portabiliy and Renew-
ability Rules

CC:DOM:CORPT:R (REG-253578
96), Roan 5228 Internd Revene Sea-
vice, POB 7604 Ben Franklin Station,
DC 20044

Alternatively, commens may be sub-
mitted electronicaly via the Internd by
selectig the “Tax Regs$' option on the
IRS Home Page or by submittirg com-
mens directly to the IRS Interné site at
http:/AMWwww.irs.ustreas.gov/tax_regs
comments.html

In the alternative:

Written commens for the Department
of Healh and Human Services may be
hard deliverad from 8:30 a.m to 5:00
p.m. to:

Room 309-G, Hubet Humphre
Building, 200 Independene Avenue,
SW, Washington DC 20201, or Room
C5-09-26 7500 Securiy Boulevard,
Baltimore MD 21244-1850

Written commens for the Department
of Laba may be hard delivered from
8:15 a.m to 4:45 p.m to the above



address for the Pension and Welfar¢ghe Employee Retirement Income Secuing health coverage while minimizing
Benefits Administration, U.S. Depart-rity Act of 1974 (ERISA), and the burdens on employers and insurers.
ment of Labor. Internal Revenue Code of 1986 (Code) Reducing BurdensThe regulations
Written comments for the Internalto provide for, among other things,reduce burdens by:
Revenue Service may be hand deliveretunproved portability and continuity of e« providing for a simple model cer-
between the hours of 8 a.m. and 5 p.mhealth insurance coverage in the grougificate that can be used by plans and
to: and individual insurance markets, andssuers;
CC:DOM:CORP:T:R (REG-253578-group health plan coverage provided in « reducing unnecessary duplication in
96), Courier’s Desk, Internal Revenueconnection with employment. Sectionghe issuance of certificates;
Service, room 5228, 1111 Constitution102(c)(4), 101(g)(4), and 401(c)(4) of « including flexible rules for depen-
Avenue, NW, Washington, DC HIPAA require the Secretaries of Healthdents to receive the coverage informa-
All submissions to the Department ofand Human Services, Labor, and theion they need;
Health and Human Services will beTreasury, each to issue regulations nec- « allowing coverage information to be
open to public inspection as they areéessary to carry out these provisions.provided by telephone if all parties

received, generally beginning three _ ~ agree;
weeks after publication, in room 309-GB. Overview of HIPAA and the Interim "« relieving plans and issuers of the
of the Department of Health and HumarRules need to report the starting date of cover-

Services offices at 200 Independence
Avenue, SW, Washington, DC, from
8:30 a.m. to 5:00 p.m. All submissions
to the Department of Labor will be OPE€N} calth insurance issuers. Group healt
to public inspection at the Public Docu- : P
ments Room, Pension and Welfare BenF-)l"’mlS are generallly plans qunstc_>red b
efits Administration, U.S. Department of SMPIOYErs or employee organizations ocovera e ended before June 1, 1997;
Labor, Room N-5638, 200 Constitution?0th- These HIPAA provisions are de-) ?

Avenue NW, Washington, DC, from S|gned.|_to I?ﬁro}/ﬁ the availability and™, providing for a model notice that
8:30 am. to 5:30 p.m. All submissionsPCrtaPility of health coverage by: -~ may be used to satisfy the transition rule
to the Internal Revenue Service will be * limiting exclusions for preexisting 5.4 5 model notice for information
open to public inspection and copying inmedical conditions; relating to categories of benefits pro-
room 1621, 1111 Constitution Avenue, ¢ providing credit for prior health yiged under a plan.

NW, Washington, DC, from 9:00 a.m. tocoverage and a process for transmitting mplementing Individual Protections.
4:00 p.m. certificates and other information con-Tpe regulations protect and assist par-

cerning prior coverage to a new grougici i .
FOR FURTHER INFORMATION CON'. health plan or issuer; RICI.pz?]tSSUﬁES tR](Ba{: (?r?é)i(\élirzjduear;;s ’;}; noti-
TACT: Julie Walton, Health Care Fi- . yroviding new rights that allow in- fied of the length of time that a preex-
nancing Administration, at 410-786-iqals to enroll for health coverageisting condition exclusion clause in any
1565; Mark Connor, Office of Regula-\yhen they lose other health coverage ofiew health plan may apply to them after

tions and Interpretations, Pension ang . A s .
: Lo ve a new nden
Welfare Benefits Administration, Depart- ave a new dependent; taking into account their prior creditable

ment of Labor. at 202—219-4377: Diane ° Prohibiting discrimination in enroll- coverage;
Pedulla. Plan Iéenefits Security Division ment and premiums against employees ¢ ensuring that individuals are noti-

Office of the Solicitor, Department of and their dependents based on healtired of their rights to special enroliment

Labor, at 202-219-4377; or RussWUS; _ - under a plan; .
Weinheimer, Internal Revenue Service, * guaranteeing availability of health * permitting individuals to obtain a

at 202-622-4695. These are not toll-freésurance coverage for small employersertificate before coverage under a plan

age and waiting period information

where a certificate shows 18 months of
creditable coverage;

Q‘- including a transition rule permit-

|

Areas of GuidanceThe access, port-
ability, and renewability provisions of
HIPAA affect group health plans and

g plans and issuers to give individuals
notice in lieu of a certificate where

numbers. and renewability of health insuranceceases; a_md _ o
coverage in both the small and large ¢ creating practical ways for individu-
CUSTOMER SERVICE INFORMA- group markets; and als to demonstrate creditable coverage to

TION: Individuals interested in obtain- . nreserving, through narrow preemp® New plan (where the individual’s prior
ing a copy of the Department of Labor'stjon " provisions, the States’ traditionalPlan fails to provide the certificate).
booklet entitled “Questions and An-gje in regulating health insurance, in- . —

swers: Recent Changes in Health Caf@luding State flexibility to provide C. Overview of Coordination of Group
Law” may obtain a copy by calling the greater protections. Market Regulation Among Departments

;osllgvmg toll-free number 1-800-998-" o regulations provide guidance with The HIPAA portability provisions re-
' respect to these provisions. In impledating to group health plans and health
SUPPLEMENTARY INFORMATION: menfting these new rule_s, Fh_e regulation's_15ura_r1(:e coverage offered in connec-
' provide protections for individuals seek-tion with group health plans (referred to

A. Background 1n addition to the group market regulations in thisb.emW as the “group market” provi-
document, the Department of the Treasury i$Sions) are set forth under a new Part A

The Health Insurance Portability andissuing a proposed Treasury regulation that crossf Title XXVII of the PHS Act, a new

Accountability Act of 1996 (HIPAA), Lﬁafggernigeisséﬁﬁlsge ;iglilr']?;ﬁ:fr@gﬂlgﬁ%r?fgg;?gqu Mart 7 of Subtitle B of Title | of ERISA,
Pub. L. 104-191, was enacted on Auc ..~ jiciocire requirements _under Hipaaand a new Subtitle K of the Internal
gust 21, 1996. HIPAA amended thegach of these regulations appears separately in thiR€venue Code. HIPAA also added pro-
Public Health Service Act (PHS Act), issue of the Federal Register. visions governing insurance in the indi-
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vidual market that are contained only inhealth plans other than governmentalct regulations, all health insurance
the PHS Act, and thus are not within theplans, church plans, very small planscoverage in a State generally is sold in
regulatory jurisdiction of the Departmentand certain other plans. The sharedne of two markets: the group market
of Labor or the Department of thegroup market provisions of ERISA also(see section 146) and the individual
Treasury. (These portability provisionsapply to health insurance issuers thaiarket (see section 148). The group
are referred to below as the “individualoffer health insurance in connectionmarket is further divided into the large
market” provisions.) with such group health plans. Generallygroup market and the small group mar-
In general, the group market provi-the Secretary of Labor enforces theet. Section 146 of the PHS Act regula-
sions create concurrent jurisdiction forprovisions of HIPAA that amend tions applies the group market provi-
the Secretaries of Health and HumarERISA, except that no enforcement acsjons only to insurance sold to group
Services, Labor, and the Treasury. Theséon may be taken by the Secretanhealth plans (which are generally plans
provisions include similar rules relatingagainst issuers relating to the newsponsored by employers or employee
to preexisting conditions exclusions,shared group market provisions in Part frganizations or both), regardless of
special enrollment rights, and prohibi-of ERISA. However, individuals may whether State law provides otherwise.
tion of discrimination against individuals generally pursue actions against issuerState law may expand the definition of
based on health status-related factorginder ERISA and, in some circum-the small group market to include cer-
(These group market provisions are restances, under State laws. tain coverage that, under the federal law,
ferred to below as the “shared group < The shared group market provisionsvould otherwise be considered coverage
market” provisions.) Accordingly, the in the Internal Revenue Code generallyn the large group market or the indi-
three Departments share regulatory reapply to all group health plans othervidual market.
sponsibility for most, but not all, of the than governmental plans and very small The protections provided in the PHS
group market provisions. plans, but not to health insurance isSUact to particular individuals and em-
The shared group market provision€rs. A taxpayer that fails to comply with pjoyers are different depending on
are substantially similar, except as folthese provisions may be subject to akyhether the coverage involved is ob-
lows: excise tax under section 4980D of thqained in the small group market, the

+ The shared group market provisionsCOd‘?- (The group market provisionsarge group market, or the individual
in the PHS Act apply generally to'€lating to preemption and affiliation market. Small employers are guaranteed
insurance issuers that offer health insufP€riods for HMOs are in the PHS Actayaijlability of insurance coverage sold
ance in connection with group health?"d ERISA, but not in the Internalin the small group market under the
plans (subject to an exception that mayRevenue Code.) PHS Act. Small and large employers are
apply for plans with fewer than two The regula_tlons being issued today byuaranteed the right to renew their
participants who are current employee$he Secretaries of Health and Humamyroup coverage under the PHS Act,
(“very small plans”)), and certain State Services, Labor, and the Treasury haveubject to certain exceptions. Eligible
and local government plans. Only thebeen developed on a coordinated basiadividuals are guaranteed availability of
PHS Act contains group market provi-by the Departments. Except to the extentoverage sold in the individual market
sions relating to availability and renew-needed to reflect the statutory differ-under the PHS Act, and all coverage in
ability of health insurancé.In addition, ences described above, the shared grotie individual market must be guaran-
the PHS Act imposes certification re-market provisions in these regulations oteed renewable under the PHS Act.
quirements on certain federal entities nogach Department are substantively iden- coyerage that is provided to associa-
otherwise subject to the HIPAA portabil-tical. However, there are certaingons but is not related to employment
ity provisions. Further, the States, in thehonsubstantive differences. The PHS Ac{sg that the coverage is not in connec-
first instance, will enforce the PHS Actregulations are numbered and organizegon with a group health plan), is not
with respect to issuers. In addition,differently. Also, there are differences iNcoverage in the group market under
individuals may be able to pursuethe regulations that are necessary bgqpaA. This coverage is instead cover-
claims through State mechanisms. Onlgause of statutory provisions that are noige in the individual market under the
if a State does not substantially enforcéommon to all three Departments (in thepHs Act, regardless of whether it is
any provisions under its insurance lawsgdefinitions sections, for example)_. Fur-considered group coverage under State
will the Department of Health and Hu-ther, the regulations reflect certain styj5y,
man Services enforce the provisionglistic differences in Ianguage and struc-
through the imposition of civil money ture to conform to conventions used bye  pjscussion of the Shared Group
penalties. (The group market provision@ Pparticular Department. These differyarket Provisions in the Regulations
relating to guaranteed renewability forences have been minimized and any o . .
multiemployer plans and multiple em-differences in wording are not intended The most significant items relating to
ployer welfare arrangements (MEWAs)tO create any substantive difference, sthe shared group market in these regula-
are in ERISA and the Internal Revenudhat these regulations will have the saméons are discussed in detail below.
Code, but not the PHS Act.) effect with respect to overlapping statu-

. tory provisions, as required by sectiorDefinitions- 26 CFR § 54.9801-2, 29
proviTSTgnsE;'f)@ Sgﬁﬁg"fﬁugugﬁgﬁ%m of HIPAA. CFR § 2590.701-2, 45 CFR § 144.103

2The PHS Act does not include requirements orpy Special Information Concerning This section provides most of the

availability of insurance for employers in the large initi i i
group mtgrket. Under sectionngll(b)(3) of t%eState Insurance Law definitions used in the regulations

) , implementing the provisions of HIPAA
PHS Act, h , the G I A ting Off
(GAO)C}S tooré%\ﬁ: to %onegrlzrsi oﬁcslfcnh";?,a”aﬁﬁ For purposes of the PHS Act andthat were added to the PHS Act, ERISA,
ity in 1998. sections 144 through 148 in the PHSnd the Code, relating to the group
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market? The definitions in this section is not a conditior?. In order to be taken sion period is reduced by the individu-
of the regulations include both statutoryinto account, the medical advice, diagal's days of creditable coveragyas of
definitions provided in HIPAA, as well nosis, care, or treatment must have beahe enroliment date. Creditable coverage
as certain others used in the regulationsecommended or received from an indiis defined as coverage of an individual
vidual licensed or similarly authorizedfrom a wide range of specified sources,

Limitation on Preexisting Condition to provide such services under State lawncluding group health plans, health in-
Exclusion Period- 26 CFR and operating within the scope of pracsurance coverage, Medicare, and Medic-
§ 54.9801-3, 29 CFR § 2590.701-3, 4%jce authorized by the State law. Underid.

CFR § 146.111 the new HIPAA standard, a plan would Definition of Enrollment Date The

Definition of Preexisting Condition generally determine that an individualimitations on preexisting condition ex-
Exclusion A preexisting condition ex- Nas @ preexisting condition throughclusions are measured from an individu-
clusion is defined broadly to be anyMedical records (such as diagnosials “enrollment date.” The enrollment
limitation or exclusion of benefits based@des on bills, a physician's notes of aate is defined as the first day of
on the fact the condition was preseny!Sit OF telephone call, pharmacy pre-coverage or, if there is a waiting period,
before the first day of coverage, whethePC'iPLon records, HMO encounter datathe first day of the waiting period
or not any medical advice, diagnosisor o_ther records indicating that medicaltypically the date employment begins).
care, or treatment was recommended o' vices were actually recommended Or The term “first day of coverage” is
received before that day. HIPAA im-'eceived during the 6-month look-back,seq in the regulations in place of the
poses certain limitations (described beP€od). The “prudent person” standardierm “date of enrollment” in the statute,
low) on the use of such an exclusion ir°. SOM€ State laws (under which aych as in the definitions of the terms
the group market (and also uses thigondmon is taken into account if a“preexisting condition_ e.xcl_usion” and
definition for purposes of the individual prudent person would have sought carégnroliment date.” This is intended to
market rules, under which no preexisting?"€ther or not care is actually receivedyayify the difference between the statu-
condition exclusion is permitted to be'©_'onger may be used to determine gory ‘terms “date of enrolment’ and
imposed on an eligible individual). Pre€Xisting condition. . . . —enrollment date” (which have no dif-
HIPAAs broad definition of a preexist- This 6-month “look-back” period is ference in common usage).

ing condition exclusion is at varianceb":lse,,d on the &-month *anniversary The term “waiting period” generally
with some State laws and regulationéjatg g’.f ;Qe (I::nrcr)]IIment datlf' As adresu!t’refers to the period in which there is a
because the relevant National Associa"fg‘\n In 'Vl' ula whose enro m(anlt I?tg ISdelay between the first day of employ-
tion of Insurance Commissioners u9ustl 998 has a 6-month look- aClfnent and the first day of coverage under
(NAIC) models, on which many State'oelrIOd from February 1, 1998 throughthe plan. Accordingly, because the pre-
laws are based, have imposed Iimitationguzy |3_1’ 19h98'f - diti existing condition exclusion period runs
on coverage for preexisting conditionsI - Lengt 'Od p_lr_iemstlnglj con 't'on.eg'from the enrollment date, any waiting
without use of such a definition. gaur?rlw(())r: egte(anr?d for ﬁ]o?gi#;']oqz pn?ngﬂth eriod would run concurrently with any
New Limitations on Preexisting Con- ireexisting condition exclusion period.
urther:

dition Exclusions Paragraph (a) of this (18 months for late enrollees) after th
* The enrollment date for a late en-

sectiort of the regulations describes theﬁggokn_%?x;rg?te'er;g%eislilsgrbfligggogrth

limitations on the preexisting conditionthe anniversarp date of the enrollmenf(’"ee or anyone who enrolls on a
exclusion period. A group health plan, . = \" .0 e)r/wollee is defined as arsPecial enrollment date (see the section
and a health insurance issuer offerin div.idual who enrolls in a plan at a°" special enrollment periods below) is
group health insurance coverage, is pef: .~ i af the first time  thethe first date of coverage. Thus, the time
mitted to impose a preexisting condition, ) i a1 i eligible to enroll or during Petween the date a late enrollee or

exclusion with respect to a participant or pecial enrollee first becomes eligible

> ; ; . ~a special enrollment period (describe
beneflciary only if the following condi- peion) " if an individual loses eligibility Tor_enroliment under the plan and the

o first day of coverage is not treated as a
1. 6-month look-back ruleThe pre- for coverage as a result of termlnatlngf/

existing condition exclusion must relateemployment or a general suspension ating period.
9 coverage under the plan, then upon ° Because the 6-month look-back

to a condition (Whether phy5|cal or ecoming e||g|b|e again due to resumplimitation runs from the beginning of
mental, and regardless of the cause qf; " employment or due to resump-any applicable waiting period, the cur-
the conqmon) for which medical adwce,tion of plan coverage, only the mostrent practice of some plans that require
diagnosis, care, or treatment was recomy, ..., period of eligibility is consideredphysical examinations prior to com-
mended or received within the 6-monthy, " | ,ces of determining whether thénencement of coverage for the purpose
period ending on the enrollment date; ) iq al is a late enrollee. of identifying preexisting conditions
For these purposes, genetic information 3 "po i iction of preexisting conditionmay be affected. If the examination is
3The regulations for the PHS Act also containexclusion period by prior Coveragdn conducted during the Waiting period

certain definitions relating to those provisionsEeneraL the preexisting condition exclu{after employment begins and before

added under the PHS Act regarding the individu _
market, in order to create a single, comprehensivéThe definition of genetic information in the enm"mem)’ rather than before employ

reference for the definitions necessary under theegulations was developed taking into accounfThe phrase “days of creditable coverage” is used
PHS Act regulations. hearing testimony related to genetic informationinstead of the statutory phrase “aggregate periods
“References to paragraphs of a section refer tgiven in connection with Senate Report 104-156pf creditable coverage” for administrative ease in

paragraphs of each regulation section identified imther legislative initiatives, and public commentsthe calculation of creditable coverage. Use of days
the heading. For example, this reference is tdincluding those submitted in response to theof creditable coverage also conforms to the prac-
paragraph (a) in each of 45 CFR § 146.111, 2%equest for information published by the Departtice of many States for crediting prior coverage
CFR § 2590.701-3, and 26 CFR § 54.9801-3ments on December 30, 1996). under pre-HIPAA small group market reforms.
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ment begins, a plan may not excludesolely of excepted benefits as defined ira substantially complete application for
coverage for any condition identified inthe regulations and described bel®w.coverage in the individual market and
the examination (unless, independent of Under paragraph (a)(3) of this sectiorthe effective date of such coverage is a
the examination, medical advice, diag-of the regulation, a group health plan omwaiting period, so that the period is not
nosis, care, or treatment was in fachealth insurance issuer offering grougaken into account in determining a
recommended or received for the condihealth insurance coverage may detesignificant break in coverage. In this
tion during the 6-month look-back pe-mine the amount of creditable coveragevay, an application processing delay or
riod). The use of such examinations forof an individual for purposes of reduc-omission of details on a form would not
other purposes, such as worker safety, isg the period of a preexisting conditioncause an applicant to incur a significant
not affected. exclusion by using either the standardreak in coverage, which could ad-
Elimination of Preexisting Condition method described in paragraph (b) owersely affect an individual who seeks
Exclusion for Pregnancy and for Certainthe alternative method described in paracoverage under a group health plan after
Children A preexisting condition exclu- graph (c). purchasing coverage in the individual
sion cannot apply to pregnancy. In addi- Standard Method. market.
tion, a preexisting condition exclusion 1. Counting Under the standard However, the waiting period for pur-
period cannot be applied to a newbornmethod, the plan or issuer determineshase of an individual policy tolls a
an adopted child under age 18, or ahe amount of an individual’'s creditablebreak in coverage only if the filing of
child placed for adoption under age 18coverage by determining all days duringhe application for the individual market
if the child becomes covered within 30which the individual had one or moreinsurance actually results in purchase of
days of birth, adoption, or placement fortypes of creditable coverage. This deterthe coverage by the individual. (See
adoption. This exception does not applynination is made without regard to theExamples 7 and 8 in paragraph
after the child has a significant break inspecific benefits included in the cover-(b)(2)(iv).) By contrast, days in a wait-
coverage (63 or more consecutive dayspge. If creditable coverage is derivedng period for coverage under a group
(An example in paragraph (b)(1) of thefrom more than one source on a particuhealth plan toll a significant break in
regulations illustrates these rules.) lar day, all of the creditable coveragecoverage regardless of whether coverage
) . that the individual had on that day isunder the plan is ultimately obtained.
Rules Relating to Creditable Coverage counted as one day of creditable covertSee Example 6.) The rule regarding the
26 CFR § 54.9801-4, 29 CFR age. individual market prevents an individual
§ 2590.701-4, 45 CFR § 146.113 2. Significant break in coverage from avoiding a significant break in
As noted above, a plan or issuer thaP2yS of credit_a}ble coverage that occucoverage by _rep_e_atedly submittin_g appli-
imposes a preexisting condition exclu- efore a S|gn|f|cant break in coveragecations  to |nd|V|dua_I market issuers
sion must reduce the length of the?® not _requwgd to be_ counted b_y Fhemthout ever purchasing coverage. This
exclusion by an individual's creditable plan or issuer in reducmg a preexistingule responds_ to comments sent to the
coverage. This section defines the temqondmon exclusion. A S|g_n|f|cant break Departments in response to the_ Decem-
“creditable coverage” and sets forth thell coverage means a period of .63 conber 30, 1996 request for public com-
rules for how creditable coverage jssecutive da_ys during all of Whlch thements. The commer]ts.{;\sked for clgar
applied to reduce such an exclusiopndividual did not have any creditablerules on when a S|gn|f|cant_ br_eak is
period. coverage. Follgql in the case of an application for
Creditable coverage includes health a. Waiting and affiliation periods. individual market insurance.
insurance coverage and other healtfVaiting perlc_)ds and afflllat_lon periods, Issuers 'o'f health insurance coverage
coverage, such as coverage under gro defined in the regulation, are noin the individual market are subject to
health plans (whether or not provideot.ke.”. into account in determ|_n|r_19 athe same certn‘lcathn requirements that
through an issuer), Medicaid, Medicare,s'g”'f'ca”t break in coverage. This is theapply to plans and issuers in the group
and public health plans, as well as othef3S€ regardless of whether the persamarket. Therefore, issuers in the indi-
types of coverage set forth in HIPAA Ultimately fails to obtain coverage gndervl_dual mgrket must prowde_mdwldu_als
and the regulations. Comments are rdhe plan (such as, where termination ofvith certificates that reflect information
quested on whether the definition of aemployment occurs bfefore cpyerage.beregardlng the beginning of_ thge waiting
public health plan should include thedins). However, days in a waiting periodperiod (the date of application), the
public health systems of other countries®" affiliation period are not counted aseffective date of coverage, and the date
Under the definition of creditable creditable coverage. _ coverage ends: This ywll_ assist people
coverage, all forms of health insurance. The regulations specify that the pewith coverage in the individual market
coverage are included, whether in thdiod between the date an individual fileswho later become covered by a group
individual market or group market, and®Howver, if an individual has coverage of ex-health plan in demonstrating thglr Crele'
whether the coverage is short-termeepted benefits in addition to other forms of_a-ble coverage to the plan or issuer in
limited-duration coverage or other COv_credltable coverage, coverage of excepted benefithie group market.

. . is creditable coverage. This would make a differ- p. Effect of State insurance law.
erage for benefits for medical care fOrence only if a plan or issuer uses the alternativgy paAA provides that the significant

which no certificate of creditable cover-method of determining creditable coverage (de; Ki e d
age is required. Creditable coverageCfibed below) with respect to a category thatbrea In coverage rule does not preempt

does not include coverage consistingicludes excepted benefits. For example coveragétate insurance laws that provide longer
- f excepted benefits such as limited vision orperiods than 63 days for a break in
"However, to avoid violating the Americans with limited dental benefits, when offered in combina—coverage. (The preemption provisions
Disabilities Act, Pub. L. 101-336, as amended bytion with other creditable coverage, may be use -

Pub. L. 102-166, the examination should generall%(o offset a preexisting condition gexclusign period(‘jire .descrlbe(_j more fu"y beIOW') Ac-
be conducted only after the employer has offeredor a category that includes those benefits undefOrdingly, while federal law may allow
employment to the individual. the alternative method in paragraph(c). a plan to disregard prior coverage before
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a 63-day significant break in coveragepf coverage within the applicable cat-tion (including electronic communica-
an issuer may be required to take sucbgory that occurred during the determition) should be permitted in future
coverage into account in order to comnation period (without regard to anyguidance.
ply with State insurance law. As asignificant breaks in that category of Information in Certificate Paragraph
result, application of the break rules cartoverage). Those days reduce the preek@)(3) of this section of the regulations
vary between issuers located in differenisting condition exclusion for coveragesets forth the information that must be
States. Similarly, the break rules mayyithin that category. included in a certificate. The regulations
vary between insured plans and self- allow a plan or issuer in an appropriate
insured plans (which are not subject t case simply to state in the certificate
State insurance laws) within a State, a S that the individual has at least 18
well as between the insured and self!'®S: .Comme_nts are invited on Whethefnonths of creditable coverage that was
insured portions of a single plan. Asdditional guidance is needed. not interrupted by a significant break in
illustrated by Example 3 in paragraph The regulations under the alternativeoverage and to indicate the date cover-
(b)(2)(iv), the laws of the State appli-method of counting creditable coverageaige ended. (A certificate would never
cable to the insurance policy that haslo not include a category relating tohave to reflect coverage in excess of 18
the preexisting condition exclusion aresignificant differences in deductible months without a 63-day break because
determinative of which break rule ap-amounts. Commentators expressed cothis is the maximum creditable coverage
plies. cerns about adverse selection if indithat an individual could need under the
Alternative Method Under the alter- viduals can change from a high deductpreexisting condition exclusion rules and
native method of counting creditablejple plan when they become ill andthe rules for access to the individual
coverage, the plan or issuer determineghtain “first dollar” coverage from an market) In any other case, the certifi-
the amount of an individual's creditableHMO or other issuer that providescate must disclose (1) the date any
coverage for any of five identified cat-proad, comprehensive care with onlywaiting or affiliation period begaff (2)
egories of benefits. Those categories angw deductibles or copaymertsHow- the date coverage began, and (3) the
coverage for mental health, substancgver, it is unclear how such a categongate coverage ended (or indicate if cov-
abuse treatment, prescription drugs, defyould be defined or applied. Accord-€rage is continuing) For individuals
tal care, and vision care. The plan Ojngly, the Departments solicit commentgwith fewer than 18 months of coverage
issuer may use the alternative methodn this issue. without a significant break in coverage,
for any or all of the categories and may the information about specific dates is
apply a different preexisting condition Certificates and Disclosure of Previous €ssential in order for a subsequent plan
exclusion period with respect to eachCoverage- 26 CFR § 54.9801-5, 29  or issuer in the group or individual
category (as well as to coverage NOCFR § 2590.701-5, 45 CFR § 146.115 market to be able to apply the break
within a category). The creditable cover- rules, especially in light of the possibil-
age determined for a category of ben- This section of the regulations setdty that an individual may have other
efits applies only for purposes of reducforth guidance regarding the certificationcoverage from various sources and the
ing the preexisting condition exclusionrequirements and other requirementpotential differences among State break
period with respect to that category. Theconcerning disclosure of information re-rules (described above).
standard method is used to determine dating to prior creditable coverage. The Certification Events and TimingPar-
individual's creditable coverage for ben-provision of a certificate and other dis-agraph (a)(5) describes the rights of
efits that are not within any category forclosures of information are intended toparticipants and dependents to receive
which the alternative method is beingenable an individual to establish his orcertificates. In general, individuals have
used. Disclosure statements concerninger prior creditable coverage for pur-the right to receive a certificate auto-
the plan must indicate that the alternaposes of reducing any preexisting condimatically (an “automatic certificate”)
tive method is being used, and thigion exclusion imposed on the individualwhen they lose coverage under a plan
disclosure must also be given to eacly any subsequent group health plamnd when they have a right to elect
enrollee at the time of enrollment. Theseoverage. COBRA continuation coverage. The cer-
statements must include a description of Form of Certificate In general, the tificate must be furnished within the
the effect of using the alternativecertificate must be provided in writing, time periods described below:
method. Any issuer in the group markeincluding any form approved by the < First, for an individual who is a
must provide similar statements to eaclSecretaries as a writing. In certain cirqualified beneficiary entitled to elect
employer at the time of offer or sale ofcumstances, where the individual reCOBRA continuation coverage, the cer-
the coverage. quests that the certificate be sent tdificate is required to be provided no
For purposes of reducing the preexistanother plan or issuer instead of to thdater than when a notice is required to
ing condition exclusion period under theindividual, and the other plan or issuere provided for a qualifying event under
alternative method, the plan or issueagrees, the certification information mayCOBRA.
determines under the standard methode provided by other means, such as by ¢ Second for an individual who loses
the amount of the individual’s creditabletelephone. In some States, issuers traneeverage under a group health plan and
coverage that can be counted, up to fer coverage information by telephoneiogecause the ending date for a waiting or affilia-
total of 365 days of the most recentComments are requested as to whethafon period will aways be the date coverage
creditable coverage of the individualand under what conditions, other methbegins, the ending date does not have to be
(546 days for a late enrollee). Theods of transmitting certification informa- Separately stated in a certificate.

. ) X . These dates would include any period of CO-
peHOd of this creditable coverage | See also the discussion below under the headinBRA continuation coverage. A COBRA continua-

referred to as the “determination pe-Hmo Affiliation as Alternative to Preexisting tion coverage period does not have to be sepa-
riod.” The plan or issuer counts all dayscCondition Exclusion.” rately identified.

10

The regulations do not provide de-
iled definitions of the benefit catego-



who is not a qualified beneficiary en-age ending within the 24 months priordesignated by the plan), so that when
titled to elect COBRA continuation cov- to the Fdate of requeét. the individual leaves the plan, a certifi-
erage, the certificate is required to be Responsibilities of Plans and Is-cate can be provided that includes the
provided within a reasonable time aftersuers Paragraph (a)(1) clarifies theperiod of coverage under the policy of
the coverage ceases. (Typically, thistatutory obligation of plans and issuerghe first issuer. In this situation, no
would apply to small employers’ plansto provide certificates. The statutorycertificate is required to be provided to
that are not subject to COBRA.) Thisobligation to furnish a written certificate the individual, but the issuer must also
requirement is satisfied if the certificateof information regarding creditable cov-cooperate with the plan by providing
is provided by the time a notice iserage is imposed on both the groumny information that may be requested
required to be provided under a Statdealth plan and the health insurancéater pursuant to the alternative method.
program similar to COBRA. issuer offering group health insurancgThis rule will reduce unnecessary and
e Third, for an individual who is a coverage. This dual obligation was thepotentially misleading information from
qualified beneficiary and has electedsubject of many of the comments rebeing received while the individual's
COBRA continuation coverage, the cerceived by the three Departments ircoverage under the plan is uninter-
tificate is required to be provided withinresponse to the December 30, 1996upted.) An issuer may presume that it is
a reasonable time after either cessatiofgquest for public comments publishedhe final issuer for an individual if the
of COBRA continuation coverage or, ifin the Federal Register. Concerns werédividual's coverage under the policy
applicable, after the expiration of anyraised about superfluous, duplicate cerends at a time other than in connection
grace period for the payment of COBRAtificates being issued and the potentialith the plan’s open season.
premiums. responsibility of issuers for reporting on  Other Entities Issuing Certificates.
|&n individual’'s coverage under the plarParagraph (a)(§) identifies the various
tafter one issuer has been replaced bstatutory authorities that create responsi-
another. bility for other entities (that are not
ous coverage under the plan. Paragraph (a)(1) addresses these cosdbject to a particular Department's
Under COBRA, multiemployer plans cerns by providing that the obligation toregulations) to provide certificates. As
. > L furnish a certificate is imposed on bothdescribed above, there are forms of
may provide notices within such longery, "2 and each health insurance issreditable coverage other than coverage
ﬁg{;ggsotjrtlldnéf Etir?elstepr:r?\s”dgfd tfr?e[ Sﬁ;ﬂsuer that provides group health i.nsurprovideq by group health plans and
Under th | ification P'aNance coverage under the plan, subject taealth insurance coverage offered in
T erd e_tg)]egerab certifica I"?n 'rlmngfour exceptions. connection with a group health plan.
rule described above, multiemployer "o, paragraph (a)(1)(ii) provides Accordingly, individuals who leave cov-
plans may use the same extended time “° 0 ' L Sl 0 L od T ide aerage provided by any such other entity
period for providing certificates. Com- "o nuty required 1o provide a -

t tod how thi ertificate is deemed to have satisfie@re entitled to have that coverage
ments are requested on Mow this May,iq requirement to the extent that anyounted by a group health plan and may
affect a multiemployer plan and its .. =5 ides th tificate andgn many cases receive certificates for
articipants and their families. parly provides the certificate anc . - . )
P . : ___the certificate discloses the creditabldheir creditable coverage. This informa

A certificate may be mailed by first ¢, erage (including the waiting periodtion is included in the regulations be-
class mail to the participant’s last Knowninomation) that was to be provided bycause plans that impose a preexisting
address. A certificate for a participantSye engity, condition exclusion may find it helpful
tsrfgussrtw_lth ?,n addtresg dlffertentt frt%m Second paragraph (a)(L)(iii) provides 10 know when creditable coverage wil

participants Is 1o be sSent 10 tMepat a plan is deemed to have satisfie@e Pprovable through presentation of a
spouse’s address. A certificate may Progs™ opication if there is an agreementcertificate and when other forms of

vide information with respect to both 8petween an issuer and a plan undefocumentation or attestation may be

participant and the participant's depeng i the issuer agrees to provide cerbeeded.

dents if the information is identical fr ygeat05 for individuals covered under N cases where certifications are pro-
eachdmdlyldlual, or Iff_the information és the plan vided by entities not subject to ERISA's
not identical, a certificate may provide . : requirements, such as Medicaid, the In-
information sufficient to satisfy the re- _Th|rd, parag_raph (_a)(l)(lv)(A)_ pro-cgian Health Service. and CHAMPUS
; : ; vides that an issuer is not required t . . ' e )
quirements of the regulations with re-_- = - : _certain adjustments in the certification
Lo provide any coverage information re .
spect to each individual on one docu . - . wrules may be appropriate. The regula-
garding coverage periods for which it 2
ment. was not responsible. tions do not address how the certifica-
A_certlflcate is also required to be Fourth, paragraph (a)(1)(iv)(B) pro- tion process applies to these other pro-
provided upon the request of, or ONides that if an individual switches from 9r@ms- Comments are requested on how
behalf of, an individual (whether the ; ; Othe certification requirements may be
o . . ..~ one issuer to another option allowe . .
individual is a participant, the partici- adapted to entities responsible for pro-

ant’s spouse, or any other dependent) ﬁnder the plan, or an issuer is replaceV|din this coverage
P P ’ y P y another before an individual’s cover- Degpendent Cgvérage Information

the request is made within 24 month - A :
after the individual loses coverage undes‘Fige in the plan ceases, the first issuer IBependents are entitled to a written
certificate of creditable coverage. Con-

o : ; equired to provide sufficient informa-
the plan. The certificate is required to bet-

X . . ion to the plan (or to another part ; . )
provided at the earliest time that the — — P ( B PaY cerns were raised in comments received
plan or issuer, acting in a reasonablefggeﬁxi;nﬁ:teér:l%ﬂgnga{;'cé%%r;tragzo ahﬁ::qﬁigte‘#rom the public regarding the certifica-
and_ prompt fas_hlon, can prowdga_ thégertiﬁcate could consist of copies of all of theijion_of depend_ent coverage where mfpf—
certificate. In this case, the certificat€aytomatic certificates that were previously pro-mation regarding dependents of partici-

reflects each period of continuous covervided to the individual for each of these periodspants in plans was not available. Plans
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In each of these three events, the regu
tions require the certificate to reflec
only the most recent period of continu-



and issuers, the commenters stated, ofion period to update their data systems Information for Alternative Method of
ten do not know the existence of depento include information on dependentsCounting Creditable Coverageollow-
dents or their coverage periods until Secondthe regulations include a spe-ing receipt of the certificate, an entity
claims are filed. To address these coreial rule regarding dependent coveragéhat uses the alternative method of
cerns, the regulations have adopted twthat is not limited to the transition counting creditable coverage may re-
special rules. period. Under this rule, a plan or issuequest that the entity that issued the

First, under a transition rule that lastsmust make a reasonable effort to collectertificate disclose additional informa-
through June 30, 1998, a plan or issuethe necessary information for dependenton in order for the requesting entity to
may satisfy its obligation to provide aand include it on the certificate. How-determine the individual's creditable
written certificate regarding the coveragesver, under this special rule, an autoeoverage with respect to any category of
of a dependent of a participant by pro-matic certificate is not required to bebenefits described in paragraph (b). The
viding the name of the participant cov-issued until the plan or issuer knows (orrequested entity may charge the request-
ered by the plan and specifying the typemaking reasonable efforts, should know)ng entity the reasonable cost of disclos-
of coverage provided in the certificateof the dependent’s cessation of coveragéng the information. The requesting en-
(such as family coverage or employeeThis information can be collected annutity may ask for a copy of the summary
plus-spouse coverage). However, iflly (during open enroliment). plan description (SPD) that applied to
asked to provide a certificate relating to Under the transition rule and thethe individual's coverage or may ask for
a dependent, the plan must make reasospecial rule, an individual may use themore specific information. Set forth be-
able efforts to obtain and provide theprovisions described below to establishow is a model form that may be used
name of the dependent. This rule willcreditable coverage (and waiting andor specific coverage information about
provide plans and issuers with a transiaffiliation period information). the categories of benefits:

INFORMATION ON CATEGORIES OF BENEFITS

1. Date of original certificate:

2. Name of group health plan providing the coverage:

3. Name of participant:

4. ldentification number of participant.

5. Name of individual(s) to whom this information applies:

6. The following information applies to the coverage in the certificate that was provided to the individual(s) identified above:

a. MENTAL HEALTH:

b. SUBSTANCE ABUSE TREATMENT:

c. PRESCRIPTION DRUGS:

d. DENTAL CARE:

e. VISION CARE:

For each category above, enter “N/A’ if the individual had no coverage within the category and either (i) enter both the date that the individual’s
coverage within the category began and the date that the individual’'s coverage within the category ended (or indicate if continuing), or (ii) enter “same” on
the line if the beginning and ending dates for coverage within the category are the same as the beginning and ending dates for the covefage in the

certificate.

Demonstration of Coverage if Certifi- required time period; an entity was notments, or other means, including tele-
cate is Not ProvidedUnder HIPAA, in required to provide a certificate; thephone calls by the plan or issuer to a
order to prevent an individual from coverage of the individual was for athird party provider. The plan adminis-
being adversely affected if the indi-period before July 1, 1996; or, thetrator is required to take into account all
vidual does not receive a certificate, thendividual has an urgent medical condiinformation presented in determining
individual has a right to demonstratetion that necessitates an immediate dewhether to offset any or all of a preex-
creditable coverage through the presertermination of creditable coverage byisting condition exclusion. A plan or
tation of documentation or other meansthe plan or issuer. Under these circumissuer is required to treat the individual
For example, an individual may notstances, an individual may present evias having furnished a certificate pro-
have a certificate because: an entitgence of creditable coverage througlvided by a plan or issuer if the indi-
failed to provide a certificate within the documents, records, third party statevidual attests to the period of creditable

12



coverage, the individual presents relthe alternative method, or other evirelied, must be included in the notifica-
evant corroborating evidence of somelence of coverage, a plan or issuer ifon. The notification must also explain
creditable coverage during the periodrequired to make a determination rethe plan's appeals procedures and the
and the individual cooperates with thegarding the length of any preexistingopportunity of the individual to present
plan's or issuer’s efforts to verify the condition exclusion period that appliesgdditional evidence.
individugl’s'c'overage. to the ind_ividual and notify the indi- The plan or issuer may reconsider and
If an individual needs to demonstratevidual of its determination. Whether a P, Qo o
. g e modify its initial determination if it
his or her status as a dependent of determination and notification is madedetermines that the individual did not
participant, the plan or issuer is requiredvithin a reasonable period of time de-h the claimed creditabl |
to treat the individual as having fur-pends upon the relevant facts and cir: ave the claimed creditable coverage. in
nished a certificate if an attestation tocumstances including whether the appliEhls circumstance, .the plan or issuer
such dependency and the period of suctation of the preexisting conditionMust notify the individual of such re-
status is provided, and if the individualexclusion period would prevent acces§onsideration and, until a final determi-
cooperates with the plan’s or issuer'so urgent medical services. The plan ofation is made, must act in accordance
efforts to verify the dependent statusissuer is required to notify the indi- With its initial determination for pur-
Similar rules apply relating to deter-vidual, however, only if, after consider-poses of approving medical services.
mining creditable coverage under theng the evidence, it has determined that Model Certificate The following
alternative method. a preexisting condition exclusion periodmodel certificate has been authorized by
Notice to Individual of Period of will still be imposed on the individual. the Secretary of each of the Depart-
Preexisting Condition ExclusionVithin The basis of the determination, includsments. Use of the model certificate will
a reasonable time following the receiping the source and substance of angatisfy the requirements of paragraph
of the certificate, information relating to information on which the plan or issuer(a)(3)(ii) of the regulations.

CERTIFICATE OF GROUP HEALTH PLAN COVERAGE

* IMPORTANT - This certificate provides evidence of your prior health coverage. You may need to furnish this certificate if you become eligible
group health plan that excludes coverage for certain medical conditions that you have before you enroll. This certificate may need to be provided
advice, diagnosis, care, or treatment was recommended or received for the condition within the 6-month period prior to your enroliment in the ng
you become covered under another group health plan, check with the plan administrator to see if you need to provide this certificate. You may
this certificate to buy, for yourself or your family, an insurance policy that does not exclude coverage for medical conditions that are present b
enroll.

1. Date of this certificate:

2. Name of group health plan:

3. Name of participant;

4. ldentification number of participant:

5. Name of any dependents to whom this certificate applies:

6. Name, address, and telephone number of plan administrator or issuer responsible for providing this certificate:

7. For further information, call:

8. If the individual(s) identified in line 3 and line 5 has at least 18 months of creditable coverage (disregarding periods of coverage before a 63-d
check here_____ and skip lines 9 and 10.

9. Date waiting period or affiliation period (if any) began:

10. Date coverage began:

11. Date coverage ended: (or check if coverage is continuing as of the date of this certificate: ).

under a
if medic
w plan. |
also ne
efore yol

ay break

Note: Separate certificates will be furnished if information is not identical for the participant and each beneficiary.

Special Enrollment Periods26 CFR ment rights provided to employees andils who previously declined coverage
8§ 54.9801-6, 29 CFR § 2590.701-6, 45lependents under HIPAA. A groupare allowed to enroll (without having to
CFR § 146.117 health plan and a health insurance issuavait until the plan’s next regular open

offering group health insurance coveragenrollment period). A special enroliment
This section of the regulations pro-are required to provide for special enperiod can occur if a person with other

vides guidance regarding the new enrollrollment periods during which individu- health coverage loses that coverage
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a person becomes a dependent througnrollment. However, an individual doessurance through an HMO, or an HMO
marriage, birth, adoption, or placemennot have a special enrollment right if thethat offers health insurance coverage in
for adoption. individual loses the other coverage as aonnection with a group health plan, to
A plan must provide a description ofresult of the individual's failure to pay impose an affiliation period, but only if
the special enrollment rights to anyongremiums or for cause (such as makingertain other requirements are met. An
who declines coverage. The regulationsa fraudulent claim). Coverage under spe“affiliation period” is defined in the
provide a model of such a descriptioncial enrollment must be effective noregulations as a period of time that must
A person who enrolls during a speciallater than the first day of the monthexpire before health insurance coverage
enroliment period (even if the periodafter an employee requests the enrollprovided by the HMO becomes effec-
also corresponds to a regular open emment for himself or herself or on behalftive, and during which the HMO is not
rollment period) is not treated as a lateof a dependent. required to provide benefits.
enrollee. (Accordingly, the plan or issuer Special Enrollment for New The regulations specify the following
may not impose a preexisting conditionDependentsA special enrollment period requirements for imposing an affiliation
exclusion period longer than 12 monthsilso occurs if a person has a neweriod:
with respect to the person.) dependent by birth, marriage, adoption, ¢ no preexisting condition exclusion
Special Enrollment for Loss of Otheror placement for adoption. The electiormay be imposed with respect to cover-
Coverage.The special enrollment periodto enroll can be made within 30 daysage through the HMO;
for loss of other coverage is available tcfollowing the birth, marriage, adoption, « no premium may be charged to a
employees and their dependents wher placement for adoption. In the case oparticipant or beneficiary for the affilia-
meet certain requirements. The employea plan that does not offer any coveragéon period;
or dependent must otherwise be eligibléor dependents and is then modified to « the affiliation period must be ap-
for coverage under the terms of the planoffer dependent coverage, the election tplied uniformly without regard to any
When the coverage was previously deenroll can instead be made during théealth status-related factors; and
clined, the employee or dependent mus30 days beginning on the date depen- . the affiliation period must begin on
have been covered under another grougent coverage is made available. the enrollment date, cannot exceed two
health plan or must have had other The special enrollment rules allow anmonths (three months for a late en-
health insurance coverage. The plan cagligible employee to enroll when he orrollee), and must run concurrently with
require that, when coverage in the plashe marries or has a new child (as any waiting period under the plan.
was previously declined, the employegesult of marriage, birth, adoption, orThe regulations provide for the affilia-
must have declared in writing that thepjacement for adoption). A spouse of aion period to begin on the enroliment
reason was other coverage, in whichharticipant can be enrolled separately afate in the plan, not when coverage with
case the plan must at that time havenhe time of marriage or when a child isthe HMO begins. Accordingly, if a plan
prOVIded notice of this reqUIrement an%orn' adopted or p|a_ced for adoptionoﬁers mu|t|p|e coverage options simul-
the consequences of the employee’s failthe spouse can be enrolled togethamneously, the HMO cannot impose an
ure to provide the statement. with the employee when they marry oraffiliation period on plan participants
The special enrollment rights maywhen a child is born, adopted, or placedvho change to the HMO option. Com-
apply with respect to an employee, &or adoption. A child who becomes aments are requested on this rule.
dependent of the employee, or both. Ajependent of a participant as a result of The regulations permit an HMO to
employee who has not previously enmarriage, birth, adoption, or placemenuse alternatives in lieu of an affiliation
rolled can enroll under these rules if itfor adoption can be enrolled when theperiod to address adverse selection, as
is the employee who loses other coverchild becomes a dependent. Similarly, @pproved by the State insurance com-
age. An employee’s dependent can bghild who becomes a dependent of amissioner or other official designated to
enrolled under these rules if it is theeligible employee as a result of marregulate HMOs. Because an affiliation
dependent who loses other coverage arghge, birth, adoption, or placement forperiod may be imposed only if no
the employee is already enrolled. Inadoption can be enrolled if the em-preexisting condition exclusion is used,
addition, both the employee and a depjoyee enrolls at the same time. an alternative to an affiliation period
pendent can be enrolled together under |, e case of a dependent speciahay not encompass an arrangement that
these rules if either the employee or thenrgliment period, HIPAA provides thatis in the nature of such an exclusish.
dependent loses other coverage. coverage with respect to a marriage is While HMOs usually do not impose
_If the other coverage is COBRA CON-gftactive no later than the first day ofpreexisting condition exclusions, they
tinuation coverage, the special enrollyne month after the date the request fogould choose to apply a preexisting
ment can only be requested after exgnroliment is received and coverageondition exclusion period for all enroll-
hausting COBRA continuation coveragey it respect to a birth, adoption, orees based on the alternative method of
If the other coverage is not COBRApacement for adoption is effective oncounting creditable coverage if the regu-
continuation coverage, special enrollihe gate of the birth, adoption, or placedations were to add a category relating
ment can only be requested after l0sing,ent for adoption. to deductibles. However, as described
eligibility for the other coverage or after above under the heading “Alternative
cessation of employer contributions forymo Affiliation Period as Alternative to Method,” the regulations currently do

;hrﬁpﬁ))gt]:é ﬁ;g%:’ggdeéyéntoezcguecsaésser;egi]greexiSting Condition Exclusion29 not include such a category.
enrollment. An individual does not have§ Flljéliggo'?()l_? and 45 CFR 13These alternatives that may be used in lieu of an

: : affiliation period to address adverse selection
to elect COBRA continuation coverage should not be confused with the use of the

or exercise similar continuation rights in - This section of the regulations permitsyjternative method for counting creditable cover-
order to preserve the right to speciab group health plan offering health in-age discussed in the next paragraph.
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Nondiscrimination In Eligibility and required to provide particular benefitsemployer for the coverage. In addition,

Premiums in the Group Market26 other than those provided under thehis limitation does not prevent a plan or
CFR § 54.9802-1, 29 CFR § 2590.702terms of the plan. Moreover, HIPAA issuer from establishing premium dis-
45 CFR § 146.121 provides that a plan or issuer maycounts or rebates or otherwise modify-

establish limitations or restrictions oning applicable copayments or
the amount, level, extent, or nature ofdeductibles in return for adherence to
.k . the benefits or coverage for similarlyprograms of health promotion and dis-
visions in HIPAA. Comments are wel- situated individuals enrolled in the plan.ease prevention (bona fide wellness pro-
comed on these provisions, and, in pare,mments have been received indicagrams). Comments are requested regard-
ticular, comments are requested Ofy,q yhat some plans contain provisionsng the standards for determining bona
whether guidance |s_needed CoNcernINgpat exclude coverage for benefits basefide wellness programs, including
_ the extent to which the statute pro, the source of injury (such as benefitsvhether such a program may provide a
hibits_discrimination against individuals o iniyries sustained in a motorcyclediscount for non-smokers.
in eligibility for particular benefits; accident, injuries sustained in a motor-
* the extent to which the statute mayeycle accident as the result of notSpecial Rules — Excepted Plans and
permit benefit limitations based on theyearing a helmet, or injuries sustainedExcepted Benefits26 CFR
source of an injury; _in the commission of a felony). Accord- § 54.9804-1, 29 CFR § 2590.732, 45
 the permissible standards for def|n1ng|y, comments are requested on howCFR § 146.145

ing groups of similarly situated indi- fytyre guidance should treat benefit

The regulations include provisions
implementing the nondiscrimination pro-

viduals; limitations based on the source of an . |MS Section of the regulations pro-
« application of the prohibitions on injury. V|des_ spemal.rules for certain plans and

discrimination between groups of simi- "The Conference Report also state§ertain benefits.

larly situated individuals; and that “[tthe term ‘similarly situated’ Very Small PlansThe group market

« the permissible standards for determeans that a plan or coverage would bEequirements of HIPAA do not apply to
mining bona fide wellness programspermitted to vary benefits available to2 9roup health plan, or to group health
The Departments intend to issue furthegiifferent groups of employees, such a#lsurance coverage offered in connec-
regulations on the nondiscriminationfull-time versus part-time employees ortion with a group health plan, for any
rules in the near future. In no event willemployees in different geographic locaPlan year if, on the first day of the plan
the period for good faith compliancetions. In addition, a plan or coverageyear the plan has fewer than 2 partici-
(specified in HIPAA sections 102(c)(5),could have different benefit schedulef@nts who are current employees. How-
101(g)(5), and 401(c)(5)) with respect tofor different collective bargaining units.” €ver, a State may apply the group
section 2702 of the PHS Act, sectionAccordingly, comments are requestedlnarket provisions in the PHS Act to
702 of ERISA, and section 9802 of theconcerning the appropriate standards fdplans with fewer than two participants
Code end before the additional guidanc@etermining “similarly situated individu- Who are current employees. In this case,
is provided. als,” including whether a plan is permit- the State would apply its group market

A plan or issuer may not establishted to vary benefits based on an emthsurance law requirements to such
rules for eligibility (including continued ployee’s occupation. Because thesémall group plans (and SU.Ch. .plans
eligibility) of an individual to enroll standards could impact on the smalwould not b_e subject to the individual
under the terms of the plan based on group market, the Department of Healtfnarket requirements).
health status-related factor. HIPAA andand Human Services is particularly in- Excepted BenefitsThe group market
the regulations provide a list of healthterested in receiving comments fromprovisions and the related regulations
status-related factors. The DepartmentStates with respect to how varying benalso do not apply to any group health
are considering interpreting the statutorefits based on occupation could affecplan or group health insurance issuer in
language relating to eligibility to enroll rate setting. relation to its provision of excepted
so that a plan or issuer would be The Departments also request combenefits. The benefits identified in para-
prohibited from providing lower benefits ments regarding how the prohibitions orgraph (b)(2) are generally not health
to certain individuals based on healthdiscrimination should be applied be-insurance coverage and are excepted in
status-related factors. Comments argveen groups of similarly situated indi-all circumstances. In contrast, the ben-
welcomed on this interpretation. viduals. For example, is guidance€fits identified in paragraphs (b)(3), (4),

Among the health status-related facneeded on whether a plan coveringtnd (5) are generally health insurance
tors listed in the statute is “evidence ofemployees in two different locationscoverage but are excepted if certain
insurability (including conditions arising could have a longer waiting period forconditions are met.
out of acts of domestic violence).” The employees at one location because the Limited-scope dental benefits, limited-
Conference Report states that the incluaealth status of those employees resulscope vision benefits, and long-term
sion of evidence of insurability in the in higher health costs? care benefits are excepted if they are
list of health status-related factors “is A plan or issuer may not require anyprovided under a separate policy, certifi-
intended to ensure, among other thingsndividual (as a condition of enrollmentcate, or contract of insurance, or are
that individuals are not excluded fromor continued enrollment) to pay a pre-otherwise not an integral part of the
health care coverage due to their particimium or contribution, that is greaterplan. For this purpose, limited-scope
pation in activities such as motorcycling,than that for a similarly situated indi- dental coverage typically provides ben-
snowmobiling, all-terrain vehicle riding, vidual enrolled in the plan, based on efits for non-medical services such as
horseback riding, skiing and other simi-health status-related factor. Howeverroutine dental cleanings, x-rays, and
lar activities.” However, HIPAA also this limitation does not restrict the other preventive procedures. Such cover-
provides that a plan or issuer is notamount that an issuer can charge aage may also provide discounts on the
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cost of common dental procedures sucli05(d) of ERISA relating to the treat- State insurance regulation unless it
as fillings, root canals, crowns, full or ment of partnerships (or the applicatiordoes so explicitly. Section 514(a) of
partial plates, or orthodontic servicesof the Code’s group market rules toERISA preempts State laws relating
Limited-scope dental coverage typicallypartnerships). Comments are requestad employee benefit plans (including
does not provide benefits for medicalon these provisions, including how thesgyroup health plans). However, section
services, such as those procedures asd¥ovisions coordinate with other provi-514(b)(2) of ERISA saves from preemp-
ciated with oral cancer or with a mouthSions relating to self-employed individu-tjon any State law that regulates insur-
injury that results in broken, displaced !S and partnerships. ance. Section 2723 of the PHS Act and

or lost teeth. - section 731 of ERISA make clear that
Similarly, limited-scope vision cover- F. Other Group Market Provisiorts Part A of Title XXVII of the PHS Act

age provides benefits for routine eyeGuaranteed Renewability in and Part 7 of Subtitle B of Title I of

examinations or the fitting of eyeglasseMultiemployer Plans and Multiple ERISA do not in any way affect or

or contact lenses. This coverage doeEmployer Welfare Arrangements modify section 514 of ERISA.

not include benefits for such ophthalmo-Section 703 of ERISA and Section 9803 In addition, section 2723 of the PHS

logical services as treatment of an eyef the Code Act and section 731(a) of ERISA pre-

disegse (g.g., glaucoma_l or a bacterial Requirements relating to guarantee&mpt State“insurance laws tg th_e ext?nt
eye infection) or an eye injury. renewability in multiemployer plans angsuch laws “prevent the application of
Noncoordinated benefits may be exmultiple employer welfare arrangementat A of Title XXVII of the PHS Act
cepted benefits. The term “noncoor-are set forth in section 703 of ERISA@Nd Part 7 of Subtitle B of Title | of
dinated benefits” refers to coverage forand section 9803 of the Code (but not ifERISA. (There is no corresponding pro-
a specified disease or illness (such athe PHS Act). These provisions state/ision in the Code.) In this regard, the
cancer-only coverage) or hospital inthat a group health plan that is aConference Report states that the con-
demnity or other fixed dollar indemnity multiemployer plan or that is a multiple ferees intended the narrowest preemp-
insurance (such as insurance that paysmployer welfare arrangement may notion of State laws with regard to health
$100/day for a hospital stay as its onlydeny an employer whose employees ar@surance issuers (not group health
insurance benefit) if three conditions arecovered under such a plan continueglans) with respect to all the provisions
met. First, the benefits are providedaccess to the same or different coveragef Part A of Title XXVII of the PHS
under a separate policy, certificate, ounder the terms of such plan, other thamct and Part 7 of Subtitle B of Title | of
contract for insurance. Second, there ifr certain specified reasons. The DegRISA (except for preemption with re-
no coordination between the provisionpartments are not issuing regulationgpect to the provisions of section 2701
of these benefits and another exclusionnder section 703 of ERISA or sectiongf the PHS Act and section 701 of
of benefits under a plan maintained byd803 of the Code at this time, butgr|sa). Consequently, the Conference
the same _pIan sponsor. Third, benefitanticipate issuing reggla‘uons u”derReport states that State laws with regard
are paid without regard to whether benthese sections and solicit comments r&, neaith insurance issuers that are
efits are provided with respect to thegarding these sections. ) broader than federal requirements in
same event under a group health plan In these prcgwsmn%, the terms “con-.oiain areas would not “prevent the
malntalqed by the same plap sponsotinued a(icess and s?me or d'ﬁerentapplication of" the provisions of Part A
Certain supplemental benefits are excoverage” are not defined. Comments ¢y v/l of the PHS Act or Part 7
cepted only if they are provided under s&ré requested on how rules under these o'\ "o 5 < Tiic | of ERISA
separate policy, certificate, or contract oProvisions might address variations an e
insurance. This category of excepte¢hanges in a plan’s benefit packages and However, the preemption is broader
benefits includes Medicare supplement&ontfibUtion rates, differences in thefor the statutory requirements of section
(commonly called “Medigap” or Characteristics of multiemployer plans2701 of the PHS Act and 701 of ERISA
“MedSupp”) policies, CHAMPUS and multiple employer welfare arrange-that !lmlt the aplpllcatlon of preexisting
supplements, and supplements to certafi#ents, and any possible implications focondition exclusions. State laws cannot
employer group health plans. SucHhe financial integrity of affected plans.“differ” from the preexisting condition

supplemental coverage cannot duplicate . exclusion requirements of section 2701
primary coverage and must be specifiPféémption of State Laws; State of the PHS Act or section 701 of
cally designed to fill gaps in primary flexibility - 29 CFR § 2590.731 and 45 ER|SA, except as specifically permitted
coverage, coinsurance, or deductibies, CFR 8 146.190 under section 2723(b)(2) of the PHS Act

The regulations do not address section The McCarran-Ferguson Act of 1945and section 731(b)(2) of ERISA. These
2721(e) of the PHS Act or section(Pub. L. 79-15) exempts the business dfpecific exceptions permit a State to
LiNote that a group health plan, which providesnsurance from federal antitrust regulaimpose on health insurance issuers cer-
primary coverage while an individual is an activetion to the extent that it is regulated bytain stricter limitations relating to preex-

em_ploy%e, is Oftenllextt)?nied to Eje_tifees- p\Nhen ththe States and indicates that no federasting condition exclusions.

retiree becomes eligible for Medicare, the grou ; o .. .

health plan commonly coordinates with Medicargaw should be mterpreted as overrldlng C‘?mmems are a|59 SQI'C'ted on issues
and may serve a supplemental function similar td%n this section (“Other Group Market Provi- relating to the coordination of the new
that of a Medigap policy. However, suchsions”), references conform to usage in 45 CFRrequirements under HIPAA and State
employer-provided retiree “wrap around” benefits Part 146, which uses “HCFA’ in place of “De- requirements for associations that may
are not excepted benefits (because they are epartment of Health and Human Services” or : C
pressly excluded from the definition of a Medicare“Secretary of Health and Human Services” andbe mUItlple er,nploy?r Welf‘?‘re arrange
supplement policy in section 1882(g)(1) of the*HCFA regulations” in place of “PHS Act regula- MeNts as defined in section 3(40) of
Social Security Act). tions.” ERISA.

16



Guaranteed Availability of Coverage for pletely different mechanism for makingif it demonstrates that it lacks sufficient
Small Employers under the PHS Act  insurance available to individuals guarfinancial reserves to underwrite addi-
Group Market Provisions 45 CFR anteed coverage under the statute.)  tional coverage, but is barred for 180
§ 146.150 Various industry groups and personsgiays from offering coverage in the small

: . responding to the notice that the thregyroup market in the State. Both of these
Rules relating to guaranteed availabilpepartments published on December 3Qxceptions must be applied to all em-

ity (I)If coverage kfor employersl in thhe1996 asked that the term “offer” be pjoyers uniformly without consideration
small group market appear only In theinterpreted to mean “actively mar- : :

. of the health status or claims experience
PHS Act (at section 2711). In generalketed,” so that issuers would not be f an employer's employees orpdepen-
this section requires health insurancgequired to reopen closed blocks Ofgents Neither of these exceptions re-

issuers that offer coverage in the smalpysiness. The regulations make thi : i
group market to offer to any smallclear. fieves a network plan of its responsibil-

employer all of the products they ac- Section 2711 also requires issuers {fy to continue servicing its in-force
tively market in that market. This is accept for enroliment any individuals USIN€ss under the guaranteed renew-
generally referred to as an all-productsyho are eligible to enroll under theablllty requirements of the regulations.
guarantee. However, as allowed undeferms of the plan, and who satisfy the Finally, § 146.150 provides that if the
applicable State law, the issuer canequirements of the issuer and applicoverage is only made available to
require that the employer make a minicable State law, during the period inmembers of “bona fide associations” as
mum contribution toward the premiumwhich the individual “first becomes eli- that term is defined in the regulations, it
charged and have a minimum level ofgible” to enroll under the terms of theis not subject to the guaranteed avail-
participation by eligible individuals. The group health plan. Thus, the issuer isbility requirements. (Accordingly, the
issuer must also accept for enrolimenhot required to accept late enrollees. Theoverage does not have to be offered to
every eligible individual without regard regulations make it clear that this proon-members.) However, employers that
to health status. For purposes of thigection extends to individuals if theyoptain coverage through a bona fide
section, an eligible individual is one “first become eligible” to enroll during association are assured of guaranteed
who meets the applicable requirementg special enrollment period. The specialccess to the association’s coverage op-

Some States have, in recent yeargualify for special enrollment be givenfide association cannot condition mem-
made reforms in their small group marthe same protections given to newlypership in the association on health
kets that only require guaranteed issubired employees and their dependentsiatys-related factors. Moreover, it must
of a basic and a standard policy, rather An issue has also been raised as tgffer coverage to all employers who are
than an all-products guarantee. Theyhether the statutory definitions of pre-mempers without regard to health status-
have urged that an all-products guaranmium contribution and group participa-ye|ated factors relating to their employ-
tee not be adopted, arguing that the lawion rules, which are repeated in thees or dependents. Therefore, an asso-
does not specifically require it. How-regulations, relate only to percentages fjation cannot legally refuse enroliment
ever, sections 2711 and 2741 of the PH8&mployees or premium dollars or toy members on a selective basis so long
Act, as added by HIPAA, contain virtu- absolute numbers of employees or press they meet the association’s member-
ally identical requirements requiring is-mium amounts. If the latter interpreta-gpip criteria.
suers that offer health insurance covertion were permitted, the effect would be
age in either the small group orto undermine the all-products guarantegsyaranteed Renewability of Coverage
individual market to make “such cover- by allowing, for example, some productsior Employers under the PHS Act Group
age” available to, respectively, smallto be available to “larger” small em- njarket Provisions 45 CFR § 146.152
employers or eligible individuals. While ployers, but not to the smallest employ-
section 2741 explicitly permits issuers toers. The regulations currently leave in- Section 146.152 of the Health Care
limit to two policies the offerings they terpretation of this language to theFinancing Administration (HCFA) regu-
are required to make in the individualStates, but comments are welcomed olations implements section 2712 of the
market, the small group market provi-this issue. PHS Act, which requires issuers to re-
sions contain no similar exception. In Section 146.150 also includes rulesiew or continue in force any coverage
fact, section 2713(b)(1)(D) requires thatregarding the circumstances under whicim the large or small group market at the
an issuer that offers health insurance tssuers are permitted to deny coverageption of the plan sponsor. The excep-
any small employer must provide infor-to employers. If the product is a net-tions to this requirement include non-
mation concerning “the benefits andwork plan, under which services arepayment of premiums, fraud, and viola-
premiums available under all health infurnished by a defined set of providerstion of minimum participation or
surance coverage for which the emthe issuer can deny coverage to awontribution rules, as permitted under
ployer is qualified.” (Emphasis added.)employer whose eligible individuals doapplicable State law. Also, the issuer can
This indicates that Congress intended taot live, work, or reside in the network cease to offer either a particular product
require an all-products guarantee in th@lan's service area. It can also denyr all coverage it offers in the particular
small group market. (However, a Statecoverage if it has demonstrated to thenarket, and can refuse to renew if the
that implements an “alternative mecha-State that its network does not have thgroup health plan’s participants all leave
nism” in the individual market under capacity to deliver services to additionathe service area of a network plan, or if
section 2744 of the PHS Act has thegroups, but is then barred for 180 dayshe coverage is provided through a bona
flexibility either to impose an all- from offering coverage in that servicefide association and the employer’s
products guarantee or to use a comarea. An issuer may also deny coveragmembership ends.
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Issuers that decide to discontinue ofDisclosure of Information by Issuers to to be exempted from some or all of the
fering a particular product or all cover-Employers Seeking Coverage in the group market requirements of the HCFA
age in the small or large group marketSmall Group Market 45 CFR regulations, although they are subject to
are subject to certain requirements out8 146.160 the certification and disclosure require-

lined in paragraphs (c) and (d) of this gection 146.160 of the HCFA regula-MENtS, Of 8 146.115. With respect to

section of the regulations. Issuers distions implements section 2713 of thehonfederal governmental plans that are

continuina onlv a particular product : .~ “collectively bargained, this section does
ng y ,p ; P PHS Act by setting forth_ rules f.e'a“”g not preempt State and local collective
must give 90 days’ notice, must offerty disclosure of information by issuers - -
; y bargaining laws. The regulation estab-
the plan sponsor the option to purchasgy employers seeking coverage in th :

; : ploy 9 9 fishes the form and manner of the
other coverage the issuer offers in thagmall group market. In its solicitation ; ,

. : X : lection, and requires a nonfederal gov-
market, and must discontinue the prodand sales materials, the issuer musSrnmental lan making this election to
uct uniformly, without regard to claims make a reasonable disclosure that thﬁz ; plan 9 :

. . " X X . : otify plan participants, at the time of
experience or health status of particispecified information is available ON . roliment and on an annual basis. that
pants or dependents under a particulaequest. The information that must be; has made the election and what effect
group health plan. If the issuer termi-provided includes the issuers right oy " ciociion has. The participant notice
nates all coverage in a market or marchange premium rates and the factorg, .o igeation and disclosure obliga-
kets, it must provide 180 days’ notice tothat may affect changes in premiumy . "o integral parts of the election.
each plan sponsor, and it is prohibitedates, renewability of coverage, any preg ;e 5 comply with these obligations
from issuing coverage in the market(sfXiSting condition exclusion (including ;.\, aiiqates an election and subjects the
or State involved for five years follow- Use Of the alternative method of county, ;oo ey governmental plan to the
ing the date of discontinuation. Plans Orlng.CéedltaU? Céovgrag:&gny ?lﬁ'“at'onrequirements the election would have
issuers may modify the health insuranc@er'oh.S apphe yd b Hi/,lot € %e?h'germitted the plan to avoid.
coverage at the time of coverage re%tr;%ﬁltcs aéﬁzspsri%?umsyavaiIaSb'Ieaande Only nonfederal governmental plans
newal, provided the modification is con-2, "\ J " oo coverage for whic hat are self-funded (in whole or in part)
sistent with State law and, for the smal can make the election, and the election
only applies to the self-funded portion.

ket | frocti itorml he employer is qualified under mini-
group market, IS eflective unitormly ;0 contribution and participation : : i
among group health plans with coverage jes as permitted by State law. Thé health insurance issuer that sells in-
under that product. ’ . surance coverage to a nonfederal plan

issuer is exempted from disclosing pro- X
Some States have asked whether gtvietary or trade secret information un.must comply with all the group market
issuer that chooses to stop selling comder applicable law. requirements.
prehensive products, such as a basic or “Factors that may affect changes in .
standard policy, in a particular State'spremium rates” and “proprietary and nggrlggr%eritélgfllzlis Act Requirements
group market, must also cease sellingrade secret information under applicable :
policies consisting of excepted benefitslaw” have not been defined. Comments part 146 imposes requirements on
Because Congress permitted these typ@se requested regarding whether theyeaith insurance issuers that offer cover-
of supplemental policies and limitedshould be defined. age in the group market in a State, and
benefit plans to be excepted from the The information described in this sec-on nonfederal governmental (i..e., State
requirements of HIPAA in both the tion must be provided in language thalng local) group health plans. With
group and individual markets, HCFAIis understandable by the average smalbspect to issuers, the statute makes it
intends to defer to the States’ judgmenemployer and sufficient to reasonablygiear that it is solely within the discre-
on this issue, and solicit comments.  inform small employers of their rights tjon of the States, in the first instance,
State law may limit the extent toa@nd obligations under the health insuryhether to take on the responsibility for
which an issuer can abandon a produd@nce coverage. This requirement can bgnforcing those requirements or whether
or market, and under what circum-Satisfied by using as a model the outyy |eave enforcement to the federal
stances. For example, a State maljnes of coverage provided under Medi-goyernment. HCFA anticipates that the
choose to require an issuer vacating theare Supplement insurance. (These ou&tates will choose to enforce the re-
market to transfer its business to anothéine€s are required to provide easygyirements. However, the statute also
issuer through assumption reinsuranc&omparison of the coverage and cost Gfyakes clear that if a State does not
or some other means permitted undefll available products.) Reasonable ingypstantially enforce the requirements,
State law. formation includes rating schedules forycEa must enforce them. The statute
Paragraph (g) of this section of theSach product to which more than ongjso requires HCFA to enforce the re-
pwork plans, maps of service areas Ogrnmental plans.

group coverage offered only through: .
associations, the option of guaranteeHStS of counties served. Section 146.184(b)(2) sets forth the
procedures that HCFA will follow if a

renewability extends to include em-g, . ,qion of Certain Plans from the aures th: ,
guestion is raised about the State’s en-

pont_ar_ members of an association. Thi HS Act Group Market Requirements ; ;
provision means that all employers COVy5 CFR § 146.180 forcement with respect to issuers. Under

ered by an issuer through an association the procedures, State are given every
have the right to renew the coverage Section 146.180 of the HCFA regula-opportunity to demonstrate why federal
they received if the association ceases ttions implements section 2721 of theenforcement is not required. The regula-
serve its members, regardless of th®HS Act, which permits certaintions also make it clear that the proce-
reason. nonfederal governmental plans to electiures will not be triggered unless HCFA
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is satisfied that there has first been &ffective Dates 26 CFR § 54.9806-1, coverage applies to events occurring on
reasonable effort to exhaust any Stat@9 CFR § 2590.736, 45 CFR 8§ 146.12%r after July 1, 1996, except that in no
remedies. However, if, after giving the . case is a certificate required to be
State a reasonable opportunity to en- The group market provisions are g.en'provided before June 1, 1997 or to
force, HCFA makes a final determinationerally effective for plan years beglnnlngreﬂect coverage before ’July 1, 1996
that é State is not substantially em‘orcingf)ucter June 30, 199% In many cases, no For events occurring on or aft’er Julyl
these requirements, HCFA will enforce! reexisting condition exclusion may bel, 1996 but before October 1, 1996, a

the requirements using the civil mone)}trf:fc:esffedct\ili//l(tah drgtsep?)(:c?ugg ;nnd'v'deurﬂigg ertificate is required to be provided
yp nly upon a written request by or on

penalties provided for under the statute, isti diti lusi iod i
Paragraph (d) describes the proces;%reexls Ing condition exclusion perod ISpapait of the individual to whom the
certificate applies. For events occurring

for imposing civil money penalties measured from the individual’s enroll-

against issuers or nonfederal plans th%{]nergflmdeﬁte dI::tethse b%'%:e (fr\]I:nstgt H;eon or after October 1, 1996 and before

fail to comply with the group market ' WO 3une 1, 1997, a certificate must be
urnished no later than June 1, 1997 (or,

requirements in the PHS Act. If HCFAe'cf?Ct'Ve (Ijatte()j. tﬁn individual who f:?sdf
not complete € maximum PermitteGi | ey, any date that would otherwise
apply under the standard rules).

receives a complaint or other informa- : :

tion that indicates that a right guaranEXclusion period under HIPAA before the

teed by the group market rules is bein ﬁeqtlve date for his or her plan may US€ " The regulations include an optional
denied, HCFA will first determine which . red|table.cc_)verage éq_reduce lthg rémaifg - nsition rule for events before June 1,
entity is potentially responsible for any".19d p[reheX|st|ng|cpn Ition exclusion ple'1997. (The transition rule applies to
rod. e regulations contain examples, ,,matic certificate events; it does not

penalty. If the failure is by an issuer, theiIIustratin the effect of these rules
issuer will be responsible. If a The reg uirement that a olan or.issueapply where a certificate is requested.) A
nonfederal governmental plan is spon- rovide c(:qertificates o shc?w CreolitableE;roup health plan or health insurance
sored by a single employer, the emProvide ce issuer offering group health coverage is
ployer will be liable, but if the plan is *n these case of a group health plan maintainedleemed to satisfy the automatic certifi-
sponsored by two or more employersPursuant to one or more collective barg.a'”'“gcgte requirements if a special notice is
he plan will be liable. If, after giving -Jreements beween employee representatives affl ;o no later than June 1, 1997. The
the p g S - b g_ 9 one or more employers ratified before August 21P A . o ) :
the entity or entities an opportunity t01996, the group market provisions (other than théotice  must bg in writing and ‘must
respond, HCFA assesses a penalty, thequirements to provide certifications) do notinclude information substantially similar
regulation provides appeal rights. Theg‘plp'yltolgg;” years é)etg'””'”ght?egotfﬁ ”I‘e t'at?fth(’fto the information included in a model
penalty can consist of up to $100 for."Y. = or the date on which the ‘ast ot thehtice authorized by the Secretaries. For
L collective bargaining agreements relating to the, ", - .
each day, for each individual whose€pjan terminates (determined without regard to anfhiS purpose, the following model notice

rights are violated. extension agreed to after August 21, 1996). is authorized:

IMPORTANT NOTICE OF YOUR RIGHT TO DOCUMENTATION OF HEALTH COVERAGE

Recent changes in Federal law may affect your health coverage if you are enrolled or become eligible to enroll in health coverage that exclude
for preexisting medical conditions.

The Health Insurance Portability and Accountability Act of 1996 (HIPAA) limits the circumstances under which coverage may be excluded for
conditions present before you enroll. Under the law, a preexisting condition exclusion generally may not be imposed for more than 12 months (
for a late enrollee). The 12-month (or 18-month) exclusion period is reduced by your prior health coverage. You are entitled to a certificate that
evidence of your prior health coverage. If you buy health insurance other than through an employer group health plan, a certificate of prior cov
help you obtain coverage without a preexisting condition exclusion. Contact your State insurance department for further information.

For employer group health plans, these changes generally take effect at the beginning of the first plan year starting after June 30, 1997. For
your employer’s plan year begins on January 1, 1998, the plan is not required to give you credit for your prior coverage until January 1, 1998.

You have the right to receive a certificate of prior health coverage since July 1, 1996. You may need to provide other documentation for earlier
health care coverage. Check with your new plan administrator to see if your new plan excludes coverage for preexisting conditions and if yo
provide a certificate or other documentation of your previous coverage.

To get a certificate, complete the attached form and return it to:
[Insert Name of Entity]:
[Insert Address]:
For additional information contact [Insert Telephone Number]:

The certificate must be provided to you promptly. Keep a copy of this completed form. You may also request certificates for any of your de
(including your spouse) who were enrolled under your health coverage.

REQUEST FOR CERTIFICATE OF HEALTH COVERAGE
Name of Participant: Date:

Address:

Telephone Number:

Name and relationship of any dependents for whom certificates are requested (and their address if different from above):

S covera

medical
18 montt
will show
Brage me

example

periods c
U need |

pendent:
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The provisions in the regulations re-Thus, without the Departments’ promptrules for consideration in the develop-
lating to method of delivery and entitiesguidance, participants and beneficiariement of the final rules relating to
required to provide a certificate applywill not have the benefit of a convenientHIPAA. Such final rules may be issued
with respect to the provision of thecertificate of prior coverage to presenin advance of January 1, 1998, after
notice. If an individual requests a certifi-upon changing health coverage, and wilaffording the public an opportunity to
cate following receipt of the notice, thelikely have greater difficulty proving review and comment.
certificate must be provided at the timethat they are entitled to health coverage For the foregoing reasons, the Depart-
of the request as set forth in the regulaimmediately, or soon after joining a newments find that the publication of a
tions relating to certificates providedhealth plan. proposed regulation, for the purpose of
upon request. Moreover, HIPAAs portability re- notice and public comment thereon,

HIPAA provides that no enforcementquirements will affect the regulatedwould be impracticable, unnecessary,
action is to be taken against a grougommunity in the immediate future.and contrary to the public interest.
health plan or health insurance issueHIPAAS certification requirements are
with respect to a violation of the groupeffective for all group health plans onH. Regulatory Flexibility Act
market rules before January 1, 1998 iflune 1, 1997. HIPAAs underlying re- .
the plan or issuer has soug)rqt to complyuirements concerming establishing peri, ghg Izg%ulatory Flexibility - Act (5
. . . . : : .S.C. et seq.) (RFA) imposes
in good faith with such requirements.ods of prior creditable coverage, pre- "'t o Ll Cnl e T oe Se 1o
Compliance with the regulations isexisting condition exclusion provisions, q P

. ; : : ules which would have significant eco-
deemed to be good faith complianceand the special enrollment requwementﬁ10miC impact on a substantial number

with the group market rules. S{:nge?grrag?/agpgg;?gleb;%ringr:%%p Qﬁagrof small entities. Section 603 of the
G. Interim Rules and Request for after July 1, 1997. Plan administratorﬁ':r;A rr?qﬁlrgs anf a?ency dpurblllsmn%na
Comments and sponsors, and participants and be lenéral notice ol proposed ruemaxing

eficiaries will need guidance on how to NPRM) under section 553 of the APA

Section 707 of ERISA (redesignatedyomply with the new statutory provi- to present at the time of the publication
as section 734 by section 603(a)(3) okjons before these effective dates. Thes%[. its NPRM an initial regulatory flex-
the NMHPA), Section 2707 of the PHS . jes have been written in order toiDIity analysis, describing the impact of
Act, and Section 9806 of the Codegnsyre that plan sponsors and adminidl€ rule on small entities, and seeking
added by HIPAA, provide, in part, thatators of group health plans, as well adublic comment on such impact. .
the Secretaries of Labor, Treasury angharticipants and beneficiaries, are pro- Small entities include small busi-
HHS may promulgate any interim finalyided timely guidance concerning com-"€SSes, non-profit organizations, and
rules as they determine are appropriatgjiance with these recently enactedOvernmental agencies. A “rule” under
to carry out the portability provisions of gmendments to ERISA, the PHS Actihe Regulatory Flexibility Act is one for

HIPAA. and the Code. These rules provide guidWh'Ch a general notice of proposed
Under Section 553(b) of the Adminis-ance on these statutory changes, and af emaking is required under section
trative Procedure Act (5 U.S.C. 551 etbeing adopted on an interim basis be2>3(P) of the APA. _ o
seq.) a general notice of proposegause the Departments find that issuance Since these rules are issued as interim
rulemaking is not required when theof such regulations in interim final form fules, and not as a general notice of
agency, for good cause, finds that noticeyith a request for comments is appropriProposed rulemaking, for the reasons
and public comment thereon are impracate to carry out the new regulatoryStated above, an Initial Regulatory Flex-
ticable, unnecessary or contrary to thetructure imposed by HIPAA on groupibility analysis has not been prepared.
public interest. health plans and health insurance issu- While these rules are being promul-
These rules are being adopted on aers. In addition, these rules are necedgated as interim final rules, the Depart-
interim basis because the Secretariesary to ensure that plan sponsors an@iénts nevertheless invite interested per-
have determined that without promptadministrators of group health plans, asons to submit comments for
guidance, some members of the reguwell as participants and beneficiariesconsideration in the development of the
lated community will have difficulty are provided timely guidance concernindinal rules regulating to HIPAA. Consis-
complying with the HIPAAs certifica- compliance with new and important dis-tent with the policy of the Regulatory
tion requirements, and will be in viola- closure obligations imposed by HIPAA, Flexibility Act, the public is encouraged
tion of the statute. Congress expressly Sections 101(g)(4), 102(c)(4), ANDto submit comments that suggest alter-
intended that the certification and prior401(c)(4) of HIPAA also mandate thathative rules that accomplish the stated
creditable coverage provisions serve ate Secretaries issue regulations neceBurpose of the statute and minimize the
the mechanism for increasing the portsary to carry out the portability amend-impact on small entities. Specifically,
ability of health coverage for plan par-ments by April 1, 1997. Issuance of athe public is encouraged to address:
ticipants and their beneficiaries. Withoutnotice of proposed rule making with  What information relating to prior
the Departments’ guidance, plans woulgbublic comment thereon prior to issuingcoverage, preexisting condition exclu-
likely be unable to produce the necesa final rule could delay significantly the sions, health status, waiting periods and
sary amendments to plan documentissuance of essential guidance and préimilar issues do employers, plans and
reflecting HIPAA's new requirements, asvent the Departments from complyingissuers currently rely on in maintaining
well as the appropriate certifications ofwith their statutory rule making dead-health care coverage systems?
prior coverage that would help partici-line. Furthermore, these rules are being « What are the estimated costs of
pants and beneficiaries reduce any appladopted on an interim basis and the€omplying with the statute’s require-
cable preexisting condition exclusion peDepartments are inviting interested perments on certification of periods of prior
riods imposed by a new health plansons to submit written comments on thereditable coverage?
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» How many small issuers offer prod-and continuing their traditional role as9-month exclusions, and 1 percent in
ucts that may be subject to the regularegulators of insurance. plans with exclusions that last more than
tions? Is there an anticipated effect on After serious consideration of thesel2 months.
these small companies’ competitivenesgoncerns, HHS narrowly interpreted the HIPAAS portability provisions re-
due to the regulations? preemption of state law, taking the |eaSeFembIe provisions of many current state

» To what extent do group healthburdensome alternatives provided stat gws. Importantly, .hpwever, HIPAA ex-
plans currently use service providers t@onsiderable flexibility in complying tends these provisions to self-insured
fulfll the administrative obligations, in- with the statute, and recognized the->n Plans which federa) faw sfiields
cluding reporting and disclosure, previdimited authority of federal agencies in. o > © regu.? on. trr: a hlllé)nll It Sets
ously imposed by ERISA? To whatthe regulation of health insurance. a mélmmum ur;| orm drgsdp id olr n-
extent would group health plans also use The Administrator of the Office of oorce 9roup pians and individual mar-

; ; ; ; kets across all states.
service providers to comply with this | tormation and Requlatory Affairs of X - - .
regulation’s certification requirements? guiatory HIPAAS portability provisions  will

‘the Office of Management and Budgetesylt in both direct and social costs and
has determined that this is a major rulg)enefits.

|. Executive Order 12866, the Unfundedyq, purposes of the Small Business |p general, direct costs and benefits

Mandates Refolrm Act arf1d the Small Regulatory Enforcement Fairness Act ofyise directly from the application of
Business Regulatory Enforcement 1996 (5 U.S.C. Section 801 et seq.)q|paAs insurance portability and ac-
Fairness Act of 1995 P Yy

Set forth below is a discussion re-cess provisions. Direct costs and ben-

These rules have been determined tgarding the impact of the statute and afits are often best understood as trans-
be a significant regulatory action underdiscussion of the costs and benefits ofers of resources among economic
Section 3(f) of Executive Order 12866.the regulations implementing the statuteagents, which do not necessarily repre-

The following analysis is consistent with . sent changes in overall social welfare.
Section 6(a)(3)(C) of the Order. J. Extensions of Coverage Under the Stated differently, they represent
These rules are not subject to thetatute changes in how the economic pie is

divided (in this case, mainly with re-

5 These re%ulations imﬁlement certainynect to health care), and not changes in
rovisions of HIPAA. The statute wWaSyne gjze of the pie. Direct costs and

enacted to, among other things, “iM-penefits are often easier to quantify than

prove portability and continuity of <qaia costs, as they are often directl
funded Mandates Reform Act, the reUneaith care coverage in the group a”abservable as transa)(/:tions in the marke){c-

lation has been designed to be the leaglqividual markets.” as stated in the

i lace.
bu(rjden;olme alternative fo:j s';]ate, locabgpference Report. The statute accont With respect to HIPAAS portability
anad tri ah.lgoveLr}m(?:-nts han bt' € Privalgishes these goals by instituting reforms, g accese provisions, direct costs and
sector, while achieving the objectives Ol the group ‘and individual insurancepanefits arise from the extension of
HIPAA. In addition, the following ENEILS ariSe Jirom = the = exiension o

anal Sis rovides information concern markets’ InC|Ud|n.g .prOVISlor.'S. “mltlng insurance COVerage to indiViduaIS and
ysSIS p the use of pre-existing condition exclu-q i - -
conditions not otherwise covered. Direct

:ggaﬁheaﬁzeiﬁfbgr thgvger%l#aet;]?g %rr]]ds t"f[‘;]esions, and requiring guaranteed access [ nefits to individuals include the pay-
private sector : health St for certan and guaga}ng-,_\ ent of individuals' claims for those

' renewability for certain groups and indi-geyices and conditions. Direct costs to

Throughout the regulatory processyiduals. There are also  non-ingividuals include the p.remiums associ-

HHS met and consulted with representadiscrimination provisions and special €N1aq with that coverage. Some available

tives of affected state, local _and tribalroliment rights in the statute. estimates of these direct costs and ben-
governments. These groups include the 1hg re existing condition exclusionefits are presented below.
National Association of Insurance Coms-

o h eriods that HIPAA restricts are wide- i its. i
missioners, the National Governors’ As-p Social costs and benefits, in contrast,

o : - spread. According to the Bureau ofdo result in net changes in overall social
sociation, the National Council for State ot . )

: ' - “*Labor Statistics (BLS), 46 percent of
Legislatures, the Indian Health Service ( ) p welfare. Social benefits generally reflect

and the American Public Welfare Asso. Participants in private-sector, employersocial welfare gains that arise in connec-

e . >~ sponsored health plans are in plans witfion with statutory or regulatory inter-
ciation. HHS also provided technicaly g eyisting condition exclusions (1993-yenti that d ket fail
advice regarding its interpretation of the - ~ventions thal remedy market failures.

1994 data). The same is true of 4] jkewise, social costs generally reflect

statute to state insurance commissione ‘L ; s - ]
Emem of participants in state and localyelfare losses arising from interventions

Unfunded Mandates Reform Act of

interim final rules. However, consistent
with the policy embodied in the Un-

énd state legislatures at their requesh,yemment employer-sponsored plangy otherwise efficient markets. Social
enerally, these groups have concerngggy data). welfare chanaes often ol tth h
regarding: . . . 9 piay out throug
, . The duration of exclusion periodsa complex set of behavioral responses to
* The statute’s preemption of State,aries from plan to plan. Based on Peainterventions. They are more difficult to
laws that would prevent the implementaganyick's 1995 employer survey, anquantify than direct costs and benefits.
tion of statutory provisions; estimated 57 percent of participants in With respect to HIPAA, social welfare
~* The burden on issuers and plans tglans with exclusions are in plans withchanges generally arise indirectly from
implement the statutory provisions, esexclusions that last 12 months. TheHIPAAs portability and access provi-
pecially with regard to certification of remainder are distributed as follows: 13ions. They reflect dynamic behavioral
prior creditable coverage; and percent in plans with 3-month exclu-responses to HIPAASs portability and
» States’ desires to have considerablsions, 22 percent in plans with 6-monthaccess provisions. Expected social ben-
flexibility in complying with the statute, exclusions, 7 percent in plans withefits, primarily improved access to
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health insurance and also improved jolwill alleviate disruptions that might oth- seeking coverage in the individual mar-
mobility, cannot be meaningfully quanti- erwise arise when “riskier” groups and ket without a preexisting condition ex-
fied. Expected social costs, which couldndividuals are denied or dropped fromclusion. Consequently, we expect more
include erosions in coverage arisingcoverage. individuals to elect COBRA continua-
from direct premium costs, are expected ¢ To the extent that HIPAA results, tion coverage.

to be small. Since no measures obn net, in more insurance payment for Absent HIPAASs group-to-group port-
HIPAAs many social welfare effects areotherwise uncompensated care, costbility standards, individuals with
available, a mostly qualitative discussiorshifting and associated inefficiencies inemployer-sponsored health coverage
of major effects is offered below. A health care markets could be reducedvho have preexisting medical conditions
more quantitative discussion of direct HIPAAs group-to-individual portabil- and who change health plans could be

costs and benefits follows later. ity provisions may provide a benefit for denied coverage for their conditions. In
1. Social Welfare Effects of HIPAAs employees who move to jobs withoutthat case, individuals would have to pay
Portability and Access Provisions health coverage. Some small employersut of pocket for necessary medical

The primary direct benefits of the lawthat do not currently offer health careservices, or forgo some services, thereby
are improved access to insurance covecoverage may be able to do so moreisking adverse health consequences and
age, and more comprehensive coverageasily under HIPAAs guaranteed issuehigher future costs. Other individuals
through employers and in the individualprovisions. This may help level thewith preexisting medical conditions who
insurance market. Increased access amthying for small employers to competechange health plans and face preexisting
comprehensiveness helps protect indwith larger ones in recruiting employeescondition exclusions may pay for CO-
viduals from catastrophic expenses. While premium increases resulting fromBRA continuation coverage in addition

There are a number of social benefitddIPAA may reduce the affordability of to paying for their new health plan to

associated with improved access coverage for some employers, this effectnsure coverage for the preexisting con-
* It reduces individuals’ risk of incur- is expected to be small, as noted belowdition. Other workers who are concerned
ring large out-of-pocket costs; HIPAA also requires that issuers of-about losing health care coverage would

» It is often more cost effective to fering health insurance coverage in thetay in their jobs or turn down job
provide timely preventive and remedialindividual market renew coverage for alloffers.
care than to delay care until conditionsndividuals purchasing health insurance According to the U.S. General Ac-
worsen. Therefore, to the extent thatoverage in the individual market, notcounting Office, over 20 million indi-
individuals receive more timely and ap-only eligible individuals. However, viduals changed jobs in 1993 (General
propriate care as a result of HIPAA,when an eligible individual elects family Accounting Office, Report HEHS-95-
over time, the long-term, cumulativecoverage, the issuer may apply a pre257, “Health Insurance Portability: Re-
cost of their care may be lower. Thisexisting condition exclusion, under ap-form Could Ensure Continued Coverage
has the potential to reduce premiums foplicable State law, to any of the indi-for up to 25 Million Americans,” Sep-
all individuals within a risk pool, not vidual's family members who are nottember 1995, pg. 7). Approximately 12
just the individuals directly affected by eligible individuals under the statute.million of these workers had employer-
HIPAA. Similarly, the Medicare pro- The group-to-group portability regula-sponsored health care coverage. Addi-
gram may benefit from reduced expention is likely to benefit individuals who tionally, nearly 7 million non-working
ditures because more individuals whanaintain employer-sponsored healtldependents received employer-sponsored
become newly entitled to Medicare will benefit coverage and change jobs ohealth care coverage through these job
have had insurance coverage during thieealth plans, the dependents of sucbhangers. According to GAO, many of
course of their working life or through individuals, and workers who face “job these 20 million could benefit from the
the individual insurance market. lock” due to health coverage concernsregulation’s requirement that prior health
» To the extent that more timely care Under HIPAA, health insurance cov-care coverage be credited against a new
results in improved health, worker attenerage provided under a COBRA con-health plan’s preexisting condition ex-
dance and productivity might improve.tinuation policy qualifies as group healthclusion period. GAO concludes that the
« HIPAAs portability provisions like- coverage. This distinction is particularlystatute will allow approximately 9 mil-
wise help individuals transitioning from important for individuals moving from lion job changers (who have at least 12
state and federal welfare programs tdhe group to the individual market, ormonths of prior creditable coverage),
paid work. Individuals with health con- from one group health plan to anotherwithn 5 million dependents, to change
ditions can offset their new health plan’ssince electing this coverage would enjobs without the risk of facing any
preexisting condition exclusions againstble these individuals to maintain con-fpreexisting condition exclusions. An-
prior coverage from any source, includtinuous creditable coverage. In additionpther 3 million workers who change
ing Medicaid. individuals seeking coverage in the indijobs (who have some smaller amount of
» Reductions in job lock benefit bothvidual market must elect and exhausprior coverage), with 2 million depen-
individuals and the economy at large COBRA continuation coverage in orderdents, would face reduced waiting peri-
Increased mobility can boost individualto qualify as an “eligible individual” in ods before receiving full coverage.
workers’ career opportunities. Increasedhe individual market. The number of workers and depen-
mobility also strengthens U.S. economic Thus, the statute provides an addidents actually gaining coverage for a
efficiency and competitiveness; tional incentive for those individuals preexisting condition due to credit for
» HIPAAs federal minimum stan- who lose coverage when they changerior coverage following a job change
dards for small group and individualjobs to elect COBRA continuation cov-under HIPAA will be smaller than this,
access to insurance coverage may inmerage in order to avoid a break inhowever. GAO’s estimates of people
prove the functioning of small groupcoverage. The statute also provides awho could benefit include all job chang-
and individual markets. The standardsncentive for those individuals who areers with prior coverage and their depen-
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dents, irrespective of whether their newwhere no coverage is offered. Eligible CBO does not quantify potential relief
employer offers a plan, whether theirindividuals might benefit in this casefrom “job lock,” which is a social,
new plan imposed a preexisting condifrom HIPAAs group-to-individual port- rather than a direct, benefit of HIPAA.
tion exclusion period, and whether theyapility provisions, but would have to Because people freed from job lock are
a}ctually suﬁer from a preexisting cond_i—pay the premium themselves. Thereforegoing from one type of. insurance to
tion. Accounting for these narrower cri-many individuals who report job lock another (moving to a different group
teria, as discussed below, CBO estimateg;j|| not necessarily change jobs as d'€alth plan or to an individual insurance
that 100,000 will actually receive addi- agqyit of HIPAA. policy under HIPAA portability), CBO
tional coverage under HIPAAs credit for Th | o b diff also views freedom from job lock as
prior coverage at any point in time. ere aiso appears 10 be a di ere.nC(f:fonsisting of “insured expenses

In addition, employers, especiallyby age categories of the'extent of JOt}ransferred among different insurers . ..
smaller employers, that offer health card?Ck: The Health and Retirement Studyhai1  are not . . . direct costs.”
benefits to their employees often changéRS). conducted by the University of ™ rpo - igrity of evidence indicates
health insurance issuers, exposing workMichigan's Institute for Social Research,y, i “ioh |ock ‘is a concern for many
ers or their dependents with preexistinth'Ch provides an emerging portrait ofworkers. HIPAA will address this con-
medical conditions to gaps in coverageAmericans age 51 through 61 and theigern, though the number of workers who
Small employers generally change insurspouses, found that job flexibility is @i gain an advantage is unclear and
ance issuers every 3 to 4 years (Senal®y issue for this age group. “Almost oy “the value of the benefit can be
Committee on Labor and Human Rethree-quarters of HRS respondent$,aasured is also unclear.
sources, Report 104-156, Oct. 12, 1998yould prefer to phase down from full- " aq yhe forgoing discussion illustrates
Pg. 4). The provisions of the statute thatime work to part-ime work when they \;;pa ns “social benefits are expected to
allow crediting of prior coverage shouldTetire, in sharp contrast to actual behavgy "¢, " anding  but they cannot be
reduce the likelihood of gaps in cover-or, where most people who retire leave, .. ,in ot 1y’ quantified
age. the workforce entirely. About one-third '

One of the benefits of HIPAA to Of the people who would not look for

individuals is that it alleviates “job another job are victims of ‘job lock, , o
lock.” That is, employees who haveunable to leave because they might givder HIPAAS portability and access pro-

stayed in a particular job in order toup valuable pensions or health insuranc)é's"tjnS could (ta-rgdte bcoveralglje.h These
continue health care coverage can noWenefits if they switched employers” cost_s ?rel expe::he 0 be smak,t ov;/]ever,
change to a job that the person mighfHRS National Institute on Aging PressPartcutarly in the group market where

not otherwise have taken because he dtelease, June 17, 1993). premium increases are estimated to be

L : . . very small relative to the overall market.

she (or a dependent) would have been Empirical evidence for job lock is , .
subject to a pre-existing condition exclu-mixed. Buchmueller and Valletta found N Summary, HIPAAs portability and
sion; or the person can seek coverage istrong evidence of job lock among@CCess provisions are expected to result
the individual insurance market as awomen but weak evidence among mef! & number of largely unquantifiable
result of HIPAAs provisions requiring (“The Effects of Employer-provided S0Cial benefits. These include greater
guaranteed issue for individuals comingHealth Insurance on Worker Mobility,” COntinuity of coverage, improved access
from the group market. According to thelndustrial and Labor Relations Review to health care and possible coro_llary
GAO, there are one to four million volume 49, number 3, April 1996). Improvements in health and productivity,
Americans “who at some time haveMonheit and Cooper conclude that thdMProved stability and efficiency in in-
been unwilling to leave their jobs be-magnitude and importance of job lockSurance health care markets, eased
cause of concerns about losing theiwhich some studies report as causing ovement from public assistance to
health care coverage'Health Insurance 20 to 40 percent reduction in mobility, WOk, and gains in job mobility that are
Portability: Reform Could Ensure Con-is not as great as generally thoughfavorable to individual careers and to
tinued Coverage for Up to 25 Million (“Health Insurance and Job Mobility: U-S- COmpetitiveness. _
Americans HEHS-95-257, SeptemberTheory and Evidence,’Industrial and 2. Direct Costs and Benefits of
1995). The GAO notes that “surveysLabor Relations Reviewvolume 48, HIPAAs Portability and Access Provi-
have found that between 11 and 3Gumber 1, October 1994). Kapur foundSIons
percent of individuals report that they orthat job lock does not have a significant HIPAAs portability and access provi-
a family member have remained in a jokeffect on job mobility (“The Impact of sions impose direct costs and provide
at some time because they did not warPre-existing Health Conditions on Johdirect benefits to a broad range of
to lose health care coverage.” AmongMobility: A Measure of Job Lock,” entities, as well as to individual citizens.
those individuals, twenty percent statedVP—-95-25, Institute for Policy Re-Costs will be incurred by employers,
that pre-existing conditions exclusionssearch), while Gruber and Madriangroup plans, insurance companies and
constituted the basis for their reluctancéound that COBRA continuation provi- managed care plans (“issuers”); states,
to change jobs. sions, and similar state laws (allowingin their capacity as regulators, and states

These figures, reflecting individualsindividuals to continue coverage throughand localities as entities providing health
stated intentions, may not accurateltheir employer group health plan for acare coverage for their employees, retir-
predict their behavior under differentspecified period), have led to a signifi-ees and dependents; the federal govern-
circumstances, however. Moreovercant increase in job mobility (“Health ment as regulator and as the source of
HIPAAs portability provisions will alle- Insurance and Job Mobility: the Effectshealth care coverage for employees, an-
viate only some causes of “job lock”— of Public Policy on Job-lock,Industrial nuitants and dependents, and for others
for example, employees might still beand Labor Relations Reviewolume 48, through programs such as Medicaid and
somewhat impeded from taking jobsnumber 1, October 1994). Medicare. Benefits will accrue to indi-
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HIPAA might also pose social costs.
In particular, increases in premiums un-



viduals and to small employers whosdable for some people, [but] it would notpenses that individuals would pay out of
access to comprehensive insurance dramatically increase the availability ofpocket absent HIPAA will be paid by
improved. insurance in general.” The controversiainsurance programs under HIPAA. In

A number of studies have evaluatedjuestion of the extent to which thereCBO’s estimates, this is reflected as a
the direct economic impact of the law.will be increases in issuer premiums issimilar transfer in responsibility for pay-
The CBO found that “to the extent thatdiscussed more extensively below. ment from individuals to insurance pro-
states have not already implemented CBO prepared estimates of the direcgrams. However, the actual transfer
similar rules, these changes wouldceffects of the provisions of the legisla-would be more complex. For example,
clarify the insurance situation and possition included in these regulations (Letteto pay the additional claims, insurers
bly reduce gaps in coverage for manyto the Honorable Bill Archer, August 1, must collect additional premiums, which
people.” 1996; notes are also from earlier CBGin turn will be paid by the individuals

The CBO notes that because HIPAAcost estimates; see table below). Thegaining greater coverage and (in most
does not impose limits on premiumsdirect cost estimates can reasonably beases) by other covered individuals, or
issuers may charge, insurance coveragead as representing direct benefits adsy their employers. CBQO’s estimates
though available, may be expensivewell, since they generally reflect trans-represent gross costs to plans and gross
Consequently, CBO observes that théers from a pre-HIPAA payer to a benefits to individuals, and do not ac-
law would “make insurance more por-post-HIPAA payer. Certain medical ex-count for these complexities.

CBO Cost Estimates and Number of People Affected

Other Effects;
Comments

Provision Yearly Cost (Direc
Cost to Private

Sector)

tNumber of People Affected

GROUP: Limiting Length of Pre-
Existing Condition Exclusions to 12
Months

$50 million in first
year (1997); $200
million per year in

300,000 people “would gain coverage’
at any point in time, or 0.3% of peoplé
with private employment-based coverg

Assumes “surge”
in claims costs;
getate laws taken

subsequent years into account

b5 million in first

GROUP: Creditable Coverage Reduci 100,000 people “would receive added| small # of people

Pre-Ex year; $100 million | coverage” at any point in time affected reflects
per year thereafter “restrictive eligibil-
ity criteria”
GROUP: ABOVE TWO COMBINED | $300 million Comments: about .2% of total premiums in group and
employer-sponsored market; but may be overstated because
HMOs, now the dominant option, often do not use pre-ex|ex-
clusions
INDIVIDUAL (group-to-individual port- | $50 million 45,000 people covered by end of first| provisions would
ability, no pre-existing condition exclu- year apply in states that
sion, no denial because of health condi- currently have 5.4
tion, guaranteed renewal) million of esti-
mated 13.4 million
First year estimates: people in indiv.
market (but see
analyses below)
INDIVIDUAL: subsequent years $200 million by |“in about four years, the number of level of premiums
fifth year people covered ... would plateau at | to be charged is
around 150,000” unknown; states
may limit allow-
able premiums, byt
such limits may
impose indirect
costs

Virtually all of the insurance market permissible pre-existing condition exclu-tracts, but which would be covered
reform provisions of HIPAA that are sions. CBO has estimated the total costsnder HIPAA due to HIPAAs 12-
implemented through these regulationsf these two provisions at $300 million months cap on exclusions and its provi-
have the potential to increase premiumannually after full implementation, or sions requiring credit for prior coverage.
in the group market. Group plans may0.2% of total premiums in the group CBO’s $300 million cost figure re-
have to bear higher costs because of thearket. This reflects coverage for serflects only the costs of the statute’s
statutory limits on pre-existing conditionvices which would have been excludedimits on pre-existing conditions exclu-
exclusions and the creditable coveragander current law due to pre-existingsion, and its prior creditable coverage
provisions reducing the application ofcondition exclusions in insurance con-provisions. It does not include the ad-
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ministrative costs to plans and issuers ofmedical costs or the growth of managedSuch issues relating to the individual
the HIPAAs certification requirement, care plans, could raise or lower themarket are discussed in more detail
which the Department of Labor hasdirect costs of the law. Increases irbelow.)

measured in its Paperwork Reductionmedical costs would obviously raise the Assuming that the CBO is correct in
Act analysis below. Similarly, CBO’s costs, while the expansion of HMOProjecting that the premium effect trans-
$300 million figure does not include anypenetration in the market would tend tdates into 0.2 percent of total premiums
other increased premium costs thafequce the law's effect, since HMOsiN the group market, a minimal premium
might be associated with the StatUte'ijenerally do not use preexisting congiéffect is likely.

health status nondiscrimination or guariy, exclusions. CBO did not quantify the cost of
anteed renewability provisions. CBO’s . . nondiscrimination or special enrollment
figure does try to estimate (a) how .CBO 'also reports that in partlt_:u_lar, rovisions.

many people would benefit from thedistribution of the costs these provisions \ujit, respect to nondiscrimination, ap-
statute’s limits on preexisting conditionould be uneven across health plans, qoyimately 135,000 workers reported in

exclusions, and its prior creditable cov-CBO notes that “[ojnly plans that cur- 3993 that they were excluded from their
gntly use pre-existing condition exclu-emnjover's health plan because of their

erage provision, and (b) the average co$ ; h 5 h Id
to insurers of the extension of coverage'0ONS Of more than 12 months wouldygyiih " according to DOL tabulations of

to those individuals. ace the $200 million direct costs of theye april 1993 Current Population Sur-
Preexisting condition exclusion limita- Statuté’s exclusion limitation.” Data ey ' |n general, HIPAA would require
tion: CBO derived its $300 million from a Peat Marwick survey used byplans to offer benefits to such individu-
figure by estimating that approximatelyCBO indicate that 2.5% of employeesyg.
300,000 people with private em-&'€ in such plans. Consequently, “the  \yit, respect to special enrollments,
ployment-based coverage would gaiff0StS t0 health plans that use longypaa provides that individuals, under
coverage under the statute’s preexistingreex'Stlng c(?ndltlon exclusions wouldcerain ‘conditions, are permitted to en-
condition exclusion limitation provision, P& @bout 4.5% of their premium COStS."q|| for health coverage on the same
at a direct private sector cost of $20¢-kewise, only those plans that usegrng as new participants, rather than as
million per year. CBO adjusted thisPreexisting condition exclusions wouldjate enroliees. The conditions triggering
estimate to exclude people who reporteffce the $100 million direct cost of the gjiginiity for special enroliment gener-
being limited by a preexisting conditionMandate to credit prior coverage againsiy include events in which an indi-
restriction, but who also had secondary’® Preexisting condition exclusion.;q, 5| |oses coverage (such as when a
health coverage to pick up the cost ofcBO reports that “almost half of em- gn4,56 changes jobs when couples le-
their preexisting condition. CBO rea-Ployees are in such plans — implyingya) 1y separate or divorce) or joins a
soned that under these circumstancedat the plans directly affected by thisgynyify  that is eligible for coverage
the preexisting condition exclusion limi- Mandate would have direct costs equ1¢hrough marriage, birth, or adoption).
tation would not raise the aggregatéO 'about pne-Eenth of one percent o Special enrollment requirements ben-
costs imposed on employment-basef!€ir Premiums” absent the statute. efit individuals. Absent this provision,
plans. CBO likewise adjusted its esti- The increased costs may be shared igible individuals could be subject to
mate to reflect the existence of staténsurers, plans, and insured individualspre-existing conditions exclusion periods
laws which limited preexisting condition Additionally, costs also may be borneof up to 18 months, and therefore would
exclusion limitations to one year or lessdirectly by plans that an issuer “experi-might need 18 months of prior credit-
and require that previous coverage bénce rates,” i.e. the insurer determinegple coverage to fully offset a preexist-
credited against those exclusions. Theg@tes according to the utilization of thejng condition exclusion period. Under
state laws generally apply to groupdroup being insured. Costs may also bghe provision, eligible individuals’ exclu-
plans of 50 or fewer employees, and ddorne by others insured through arsion periods are limited to 12 months.
not include self-funded health benefitissuer that uses some form of commuThis special enrollment provision also
plans subject to ERISA rather than stat@ity rating, which spreads risk over apermits eligible individuals to enroll
laws. Since plans covered by such statgreater number of “insured lives” be- immediately in plans which otherwise
laws would not have to change theityond the particular group that is theprohibit late enrollment, or which allow
provisions as a result of HIPAA, CBO source of the additional costs. To &date enroliments only during annual
lowered its initial estimate of the peoplecertain extent, a group may have &pen enrollment periods.
affected by the bill. choice in the degree of burden: if the “Considering some of the major groups
Crediting Prior Coverage: CBO’sgroup knows that its members incurthat could benefit, the Departments esti-
$300 million figure also includes anlower costs than the average of thenate that 734,000 families would gain
estimate that 100,000 people, at a priissuer’s pool, the group can avoid &eligibility for special enrollments due to
vate sector cost of about $100 millioncommunity-rated pool by becoming self-marriage, as would 701,000 due to

per year, would receive some addednsured. births, and 292,000 due to job changes
coverage as a result of HIPAAs prior There is also the possibility thatin the family. These estimates, based on
creditable coverage provision. group market premiums may increase athe Survey of Income and Program

CBO reports that these estimates ara result of the HIPAA reforms in the Participation, reflect an annual count of
subject to considerable uncertainty foindividual market if insurers spread thesuch events following which the rel-
several reasons. First, they are based awosts of claims in the individual marketevant spouse or new born was unin-
individuals’ responses to surveys, whichacross a pool that includes group memsured, or covered under an individual
should be treated with caution. Like-bers. HIPAA expressly provides for thispolicy or Medicaid.
wise, unforeseen changes in the healtpossibility as one of the elements of an Special enrollments may result in a
insurance market, such as changes iacceptable state alternative mechanistmarginal increase in aggregate premi-
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ums and claims paid, but no change irevent that, in their capacity as sponsorthe maximum extent possible, the states
average premium levels for any oneof employee health care coverage, theghould continue this regulatory role. To
individual, since eligible individuals are choose not to “opt out” of having this end, the law provides states with
not likely to have any higher health carecertain provisions of the statute apply tahree options: 1) implement an alterna-
costs than the average new health plathem. HIPAA provides that states andive, state-specific mechanism to ensure
participant. localities that self-insure their healthaccess to individual health care cover-
In summary, HIPAAs portability and care coverage for employees, are permigige; 2) adopt and administer the federal
access provisions will result in a numbetted, under the statute, to “opt out” of standards of HIPAA; or 3) allow the
of direct costs and benefits. These diredghe provisions of the law affecting themfederal government to administer the
costs represent transfers among partiegith respect to rules governing pre-law.
and not changes in overall social welexisting condition limitations. Some en- In devising the first option, the imple-
fare. CBO estimates that HIPAAs grouptities that have the option available willmentation of an alternative mechanism,
portability provisions will result in $300 “opt out.” However, this does not re- Congress afforded states’ a good deal of
million of additional annual direct costslieve them of the responsibility of pro- flexibility in establishing an alternative
to insurance programs, which in turnviding certifications of creditable cover- mechanism. At least 30 states are ex-
represents a direct benefit of $300 milage for their covered individuals.pected to implement alternative mecha-
lion in added coverage for individuals.HIPAA does not preempt state and locahisms, each unique to the state’s demo-
Additional direct costs and benefits willgovernment collective bargaining lawsgraphics and market conditions. States
arise from similar extensions of cover-If there were no opt-out entities, CBOare encouraged to explore innovative
age under HIPAAs group-to-individual projects that state and local governmentsptions and intend to afford states as
portability, special enroliment, and non-would see an increase in health carenuch flexibility as possible in the de-
discrimination provisions. Various esti-costs of less than $50 million, or 0.1%sign of their alternative mechanisms.
mates of the costs and benefits of thef the $40 billion annually in state andThroughout the process of reviewing
group-to-individual provisions are of-local total health insurance expendituregproposed alternative mechanisms, the
fered below. Costs and benefits of the Those who would benefit from the states’ need for flexibility must be bal-
special enrollment and nondiscriminaimposition of HIPAA requirements on anced with the rights of the individuals
tion provisions have not been quantifiedstate and local governments are indiafforded protection under the law.

3. Affected Market Segments viduals who are subject to a pre-existing Our main concern is that the primary
(1). Impact on State, Local and Tribalcondition exclusion that would havegoal of HIPAA be achieved: that eligible
Governments been shortened in length by HIPAAindividuals are guaranteed coverage in

The statute establishes federal stareither under the 12-month limit or thethe individual market, to the extent that
dards and allows for federal enforce<rediting of prior creditable coveragepolicies are available, without a preex-
ment in an area that has traditionallyprovision. As the CBO points out, thisisting condition exclusion period. HHS
been the domain of the states, thdenefit (for some) is coupled with a costintends to review states’ mechanisms
regulation of insurance. However, theto (all covered) individuals because it iswith this goal in mind; so the informa-
statute also permits states to use alternassumed that states and localities woultion presented should present a clear
tive, state-specific mechanisms tgoass the cost off to their employeegicture of the mechanism’s impact on
achieve greater portability and continuthrough reduced compensation or bereligible individuals. The information re-
ity in a manner similar to the federal efits. quested in these regulations (section
standards. Many states have undertaken According to CBO, the impact of the 148.126(h)) closely parallels the statu-
insurance reforms similar to the HIPAAlaw on the states in their capacity agory provisions. While such information
provisions and are likely to seek ap-regulators enforcing new insurance proeollection requirements may impose a
proval for the continuation of thesevision is marginal. For states that havéeourden on each state that chooses to
alternative mechanisms. The statute prdseen enacting insurance reform meamplement an alternative mechanism,
vides that enforcement of the requiresures in the small group and individualsuch information is necessary in order to
ments of the law will be the responsibil-markets, it could be argued that HIPAAeffectively evaluate the mechanism and
ity of the states (for those statesprovides a benefit to the extent that thensure that the mechanism will provide
implementing alternative mechanisms amtroduction of federal standards facili-eligible individuals the protection guar-
well as for those states implementingates the states’ ability to continue insuranteed by the law.
the federal standards), unless a state @&ce reforms in these markets. Accord- The states are unlikely to choose the
unwilling or unable to enforce the law.ing to the Intergovernmental Healthoption whereby the Secretary (HCFA)
Only in the latter case of unwillingnessPolicy Project (IHPP), in a report datedimplements and enforces HIPAA in the
or inability to enforce the law will the June of 1996, all but two states hadstate. Eight states, however, may choose
federal government implement and enenacted some type of small group marthe “federal fall-back” option of incor-
force the law in a given state. It isket reform, and 35 states had enactegorating the HIPAA standards into state
highly unlikely that there will be any some type of individual insurance mar-aw rather than developing an alternative
instance of the federal government asket reform. The presence of a federamechanism.
suming such a role, with the exceptiorstandard that may be viewed as consti- The statute provides that a state is
perhaps of the territories. There is nduting a “floor” of requirements im- presumed to be implementing an accept-
federal financial assistance or resourcegsosed on issuers in these two marketable alternative mechanism as of Janu-
to implement these provisions. may also benefit the states. ary 1, 1998, unless the Secretary of

The CBO has generally determined The individual insurance market hasHHS notifies a state of her disapproval
that there will be a negligible impact ontraditionally been regulated by theof the mechanism by July 1, 1997. In
these governmental entities, even in thetates, and Congress intended that, ®tates where the legislature does not

26



meet in a regular session between Auehoose the “federal fallback” option HIPAA, including how the issuer will
gust 21, 1996 and August 20, 1997, théusing federal standards), and for statesform eligible individuals of available
state is presumed to be implementing am which the federal government will policy forms;
acceptable alternative mechanism as dafirectly administer the HIPAA provi- « Premium volumes or actuarial val-
July 1, 1998. To our knowledge, onlysions. These regulations specify the folues (depending on which election is
Kentucky qualifies for this exception. lowing: made regarding compliance with rules
The statute also provides an extension. « Documentation that must be submit-on the type of policy to be offered); and
Before making any initial determination,ted to the state (federal default) or to « A description of the risk spreading/
HHS intends to make every effort toHCFA (direct regulation by the federalfinancial subsidization mechanism to be
consult with the appropriate state offi-government) demonstrating complianceised for individual policy forms.
Cls Afer consulaon wih sppropriatewih e siabie; |11 L e st two tems represent requie.
for disapprO\'/aI HHS. will_allow the * The _manner in yvh|ch an Insurerments of the statute, while the first item
state a reasona;ble opportunity to reviStrenarkets individual poI|C|e_s, Is necessary to ensure that ‘there is
the mechanism or submit a new mecha. * The proced_ure and time frames theeffective _|mpl_ement_at|0n of t_he statute.
nism. Throughout this process HHgssuer follows in determining whetherFor the first item, issuers will have to

' . . > someone is an eligible individual, andbecome familiar with the provisions of
may require further information from o eftective date of the individual's HIPAA in order to comply with the
state Oﬁ'C'aI.S _regardmg particular aS'Coverage; documentation requirement, which can
pects of their insurance market reform.” " procedure to follow for a re- be a considerable burden, but the other
While such requests for information . . ; ; ;

. . uest to limit enrollment in the case ofinformation requirements should not be

may also impose an additional burde an HMO’s or insurer’s capacity limita- burdensome. One way in which these
on the state, this information will be pacity limita ’ y

necessary to ensure that the mechanisfp"S (network capacity or financial ca-regulations lessen the burden for plans

; ; : acity); and electing to offer “representative cover-

As required by law, the Secretary ofWhether the benefit packages offered iflorms is by not prescribing the method
HHS will review each alternative the individual market are consistent withof determining the actuarial value of
mechanism every three years. In ihistatutory requirements. representative coverage. Issuers may

. ; _pacKmake their own determinations of actu-

respect, the regulation adheres closely to In states electing the federal fall-back * | val q t them to HGEA
the statutory burden and merely clarifiecpproach, the state determines the Ievft“a oo Prosent Tem 1o
that resubmission is required on ever@f documentation required to establisHO" Vertrcation. o
three-year anniversary of the last subcompliance with the HIPAA provisions. _(2). Impact of the Law in Different
mission date. HHS has also provided dhe Departments do not know the ex-States
process for review of future mecha-tent of burden states will impose on The impact of the law on individuals,
nisms, should a state may wish to revislans as a result of HIPAA. Although employers, group plans, and issuers may
an existing mechanism or propose a nevdpere is not likely to be direct federalvary somewhat from state to state. Many
mechanism. enforcement in any state, in those statestate reforms resemble HIPAAs port-

In addition to implementing an alter- in which HCFA does administer the law,ability provisions, often meeting or ex-
native mechanism, a state may choose fgsuers have 90 days after July 1, 199%eeding particular HIPAA standards. The
adopt and administer the federal statut® provide documentation concerning in-CBO notes that it “lowered its initial
tory provisions. Our regulations in thisdividual policy forms the issuer alreadyestimate of the number of people af-
regard do not differ from the statutorymarkets; and 90 days prior to the beginfected by the bill" in recognition of
provisions. As noted above, it is likely Ning of the calendar year prior to mar-such state reforms. Where state laws
that up to eight states would choose thiketing a new policy form. With regard resembling HIPAA exist, the marginal
option. to these time frames, the 90-day periodmpact of HIPAA is reduced.

Finally, a state may choose to allowshould not be burdensome. Much of the The degree to which a state’s reforms
the federal government to administer thénformation required to be submittedjessen the impact of HIPAAs portability
federal statutory provisions in the stateregarding the policy forms in the indi- provisions depends on the degree to
Although this is a possibility contem- vidual market is material the issuer willwhich the state’s requirements exceed
plated in the statute, it is unlikely thatgenerally have filed with a state insur-these provisions, and on what proportion
any state would choose this option@nce commissioner (“information on all of insured individuals in the state are
However, the impact of the regulationsproducts offered in the individual mar-covered by the state’s reforms. In gen-
that implement this option is discussedet”; marketing material, often submit- eral, individuals not covered by state
below. ted to states on a “file and use,” orreforms are those enrolled in programs

In states that have an acceptable altefoformational basis). For such informa-for which such state reforms are pre-
native mechanism for ensuring access t#on the submission to the federal govempted by federal law. These include
individual insurance or health care cov-ernment is burdensome only in that it iSndividuals enrolled in federal programs
erage, the implementation of laws andluplicative of material given to the such as Medicare and the federal Em-
determination of compliance with thosestate. The HIPAA-specific materials areployees Health Benefits Program or in
laws is exclusively a state matter. Foigenerally not duplicative and constituteself-insured ERISA plans. Individuals
other states, HIPAA gives the Secretar@ burden on issuers to provide HCFAenrolled in ERISA plans that are not self
authority to issue regulations to carrywith the following information: insured are covered by such state re-
out the implementation and enforcement ¢ An explanation of how the issuer isforms that are specifically saved from
of HIPAA provisions for the states thatcomplying with the provisions of preemption by HIPAA.

27



According to a study by Jacob Kler-enrolling outside of an initial or special numbers declined from 2.9 million to
man of RAND, New Estimates of the enrollment period) for conditions arising2.2 million from 1993 to 1995 (a 24%
Effect of Kassebaum-Kennedy's Groupwithin the six months (“look-back”) decline).
to-lnd_|V|duaI Conversion Provision on preceding the enroliment date in a group The relevance of these numbers to an
Premiums for Individual Health Insur- hgalth plan. HIPAA also provides thatanalysis of HIPAA has to do both with
ance (1996), 42 states have guaranteedrior coverage for which there was not dhe number of people that can poten-
issue rules in the individual market or abreak in coverage of 63 days or MOr&._ v benefi o

: . . . : y benefit from the HIPAA provisions
high-risk pool that could qualify the would be credited against the pre-(if the emplovees moving to ERISA-
states as meeting the alternative mechaxisting condition exclusion. Using the: ploy . 9
nism requirements of HIPAA. This is PWBA analysis and information from insured p"?"’?s are in states that already
consistent with other information thethe IHPP, as of mid-1996, 30 states ha?ave provisions similar t0 HIPAA, ef-
Departments have received to the effedime limits on pre-existing condition '€CtS Will be smaller), as well as the
that only eight states may adopt theexclusion periods that are the same a&elated issue (partially a consequence of
federal HIPAA standards (to be adminisor more favorable to individuals, thanthe former) of the extent to which the
tered by the states). (The individualthe HIPAA provisions for the group Small group market in a given state may
market issues are discussed in greatemarket; and 14 other states have limit9e “disrupted” because of the effects of
detail below.) on pre-existing condition time limits. HIPAA. (For example, will the HIPAA

An analysis prepared by staff of theAmong these 44 states, ten states alloRrovisions create a situation in which
Pension and Welfare Benefits Adminis-crediting of prior coverage for which the €ither insurers will abandon markets or
tration (PWBA) of the Department of duration of the break in coverage equal§€mployers will discontinue health care
Labor found, for the group market, thator exceeds 63 days (more generous th&i®verage?) Although the Departments’
41 states have small group guaranteedIPAA); eight states allowed breaks ineconomic impact analysis does not con-
issue; of that number five do not con-coverage of 60 days; 18 states allowe#fin a state-by-state analysis of the rela-
form with (or are not more generous30 or 31 days of a break in coveragetionship between employees covered un-
than) HIPAA rules on guaranteed issueand four states had no crediting of prioder self-insured plans (and any changes
and 21 define a small group differentlycoverage. state laws which exceedn those numbers) and the states that
from HIPAA by starting the small group HIPAA standards will not be pre-emptedhave reforms similar to HIPAA, Liston
category at three individuals (rather tharby HIPAA. and Patterson found that the South was
HIPAA's two)—the situation in 11  (3). Group Plans the only region of the country in which
states—or by extending the provisions HIPAA sets minimum standards forthere was an increase in the number of
to groups not reaching HIPAAs 50 (4all group health plans, including self-employees covered by self-insured or
states define a small group as up to 49unded plans that are shielded by ERISAartially self-insured (reflecting the
one as 40; and ten as either 24 or 25from states’ HIPAA-like requirements.lower penetration of HMOs in Southern
These states are likely to make relaThe General Accounting Office has estistates). Data about individual states do
tively small changes as necessary tenated that about 27% of the Nation'shot appear to be available. A recent
conform their laws to HIPAA standards.population received health care coverageAO report notes that “no analysis
The National Association of Insurancethrough ERISA self-funded plans (17%).eXists on the number of individuals
Commissioners has also engaged in ex- Although the GAO report indicated affected by these state [insurance] re-
tensive efforts to help the states confornthat the number of people covered byorms” (Health Insurance Portability:
their laws. self-insured plans is increasing, otheReform Could Ensure Continued Cover-

Thirty-one states already have provi-data indicate that there has been age for Up to 25 Million Americans
sions which require that group healthdecline in such coverage because of thdEHS-95-257, September 1995).
plans offer additional enrollment oppor-increasing number of individuals cov- For 1995, the South (stretching, under
tunities to employees under circum-ered by HMOs that operate as insurethe Liston-Patterson definition, from the
stances similar to HIPAAs special en-plans. However, an HMO network maySouth Atlantic states to the West South
rollment opportunities. The statuteconstitute an exclusive provider organi-Central states of Arkansas, Louisiana,
expands the state baseline by addingation for a self-insured plan. Liston andOklahoma and Texas) had 35% of all
legal separation as a grounds for specidatterson Analysis of the Number of employees covered by self-insured or
enroliment eligibility, and expressly in- Workers Covered by Self-Insured Healtlpartially self-insured plans, while those
cludes COBRA as prior group healthPlans Under the Employee Retiremensame states had 30% of the private-
coverage. The statute further requiretncome Security Act of 1974—1993 andector employees with health care cover-
retroactive coverage for newborns and 995 prepared for the Henry J. Kaiserage. Three of the seven states that had
adopted children if special enrollment isFamily Foundation, August 1996) foundno pre-existing condition limitations
requested within 30 days of birth, placethat from 1993 to 1995 the number ofregulations in the PWBA analysis were
ment for adoption, or adoption. CurrentAmericans covered by fully or partly Southern states; of the 11 states that had
state requirements reduce the overafielf-insured plans declined from 37.6no guaranteed renewal provisions for
economic impact of the special enroll-million to 32.5 million (a 14% decline). group health plans, four were in South-
ment requirements on the group healtifhe rate of decline was greatest irern states. It would appear then, that to
market. smaller firms: for firms with fewer than the extent that practices in the ERISA

For pre-existing conditions limitations 100 workers, the number of workerssmall group market in Southern states
in group health plans, HIPAA providescovered under fully or partially self- diverge significantly from HIPAA provi-
that the maximum allowable periodinsured plans declined from 8.2 millionsions employers will have to adhere to,
is 12 months (“look-forward”), or 18 to 5.4 million (a 34% decline). For there are possible major impacts of
months for a late enrollee (someondirms with 25 or fewer employees, theHIPAA in those markets.
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(4). The Individual Insurance Marketteed issue laws for the individual mar-market, the number of new entrants in
In the individual insurance market theket. Eight additional states have arthe market, their costs, and the price-
statute provides for guaranteed issue dhsurer (Blue Cross-Blue Shield) offer-sensitivity of purchasers or insurance.
a policy to “eligible individuals” (indi- ing open enrollment in the individual Other studies have arrived at conclu-
viduals coming from the group market,market. Twenty-three states have lawsions that are very different from the
who have 18 months of aggregate credimiting the period of pre-existing condi- HIAA conclusions. The main difference
itable coverage, from any of varioustion exclusions, but only one state alwith other studies is that HIAA assumes
types of health care coverage). In addilows no such exclusion period, withthat HIPAA will cause states to impose
tion to this guaranteed issue requiremost states allowing a 12-month exclurestrictions on the level of premiums
ment, insurers are not permitted to applgion period with a 6- or 12-month “look insurers may charge in the individual
any pre-existing condition exclusions toback.” market. There are no such requirements
this group. Individual policies are guar- One of the most contentious issues iin HIPAA. The HIAA assumes that
anteed renewable except under certaidiscussions of HIPAAs effect on the people currently covered in the indi-
circumstances. The statute does ndhdividual insurance market has been theidual market will be included in the
place any limits on the premiums insurissue of premiums in that market.rating pool that includes individuals who
ers may charge for the policies madeHIPAA does not impose any ratingare newly insured under HIPAA provi-
available to eligible individuals. statesrequirements on insurers in the indisions. The American Academy of Actu-
are permitted to have alternative mechavidual market, meaning that the insureraries (AAA), for example, found that
nisms that achieve the same ends as tla@e free to price their individual prod-the premium increases in the individual
HIPAA requirements, though any alter-ucts in any manner that is consistentnarket would be in the range of two to
native is required to have no pre-with state law. IHPP data show that forfive percent, and the increases would
existing condition exclusions. the individual market, seven states havéake effect over a longer time span that
The individual insurance market re-rating bands (premiums must be withinone year. The AAA took into account
forms are of greatest benefit to individu-certain upper and lower bounds in relacurrent state laws, including state laws
als who voluntarily or involuntarily tion to a “standard” premium), and related rate restrictions in the small
leave their jobs and wish to maintaineight states require community rating ofgroup market.
some level of health insurance. As dissome form (a form of rating that can be Jacob Klerman, of RAND, examined
cussed above, the availability of indi-roughly described as rating across #&llAAs assumptions and methodology
vidual insurance may decrease “joblarger pool of insured individuals, for and found that (a) using HIAA's assump-
lock” by allowing people to maintain example, across all of an issuer’s intions, but employing more up-to-date or
continuous protection as they move besured individuals, across defined agetherwise improved data (“better esti-
tween jobs. Individuals who enter thecategories, etc.). Rating bands and conmates of the underlying figures”), the
individual market from the group marketmunity rating requirements have theincrease in  individual premi-
may choose to do so because their nesame intended effect as HIPAA, to in-ums would be 5.7%; and (b) using
employer may not offer insurance or thecrease the availability of insurance, butifferent assumptions, the premium ef-
employer’s coverage is limited; or theythey additionally seek to assure affordfect would be 2.3% and may be as little
may expect to be without a job for aable coverage. There will be interactionsas 1% or less New Estimates of the
period of time (for example, becausebetween the HIPAA approach to in-Effect of Kassebaum-Kennedy's Group-
they are “early retirees” who do not yet creased availability (guaranteed issué-Individual Conversion Provision on
have Medicare entittement and do notind elimination of pre-existing condition Premiums for Individual Health Insur-
have employment-based retiree healtbxclusions for certain individuals with ance RAND, 1996). For the latter pro-
care coverage). The CBO projects, irprior coverage) and the rating approackections, Klerman assumed a different
data cited above, that the number oin those states in which guaranteed issuevel of claims costs for new entrants
people benefitting from the HIPAA (get- rules and pre-existing condition exclu-(150%, based on studies of the costs for
ting coverage when it would have beersion rules differ from HIPAAs provi- COBRA continuation policies, versus the
denied absent HIPAA) individual marketsions. HIAA's 200%), that the premium pricing
reforms would “plateau” at the 150,000 Affordability of individual coverage is for the new policies would not be pooled
range by the fourth year of the law. Thea significant issue with HIPAA. The with others in the individual market, and
GAO (HEHS-95-257, cited above) de-Health Insurance Association of Americathat state laws would have effects that
termined that about two million people(HIAA) has projected that the individual the HIAA analysis did not consider. Note
each year could convert to individualmarket reform provisions of HIPAA will that, as with the GAO report quoted
insurance from group coverage, basedause an eventual 22% increase in prebove, these analyses are based on an
on turnover rates among small employmiums in that market (“The Cost of earlier version of an insurance reform
ers and rates of COBRA continuation ofEnding “Job Lock” or How Much bill, S. 1028, in which the guaranteed
coverage. Would Health Insurance Costs Go Up Ifissue was available only to those with 18
Individual market premium effects “Portability” of Health Insurance Were months of group coverage. This analysis
vary by state. In state regulatory activ-Guaranteed?”, February 20, 1996)does not measure how many more
ity, fewer states have provisions similarHIAA projects, on that basis, that even-people are encompassed in the larger
to HIPAAs in the individual market as tually 500,000 to one million people HIPAA “eligible individual” group com-
compared to state reforms in the smalvould leave the individual insuranceprising individuals whose last type of
group market. HIPAA will affect the market because of rate increases necessverage was group coverage but who
individual insurance markets in manysitated by the HIPAA reforms. HIAA had prior coverage during the 18-month
states. The RAND and IHPP data indi-bases this estimate on the current nunperiod from a different source; this will
cate that only eleven states have guarater of people insured in the individualslightly increase the cost.
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Another study, done for HHS, by (respectively) that become subject tglans, health insurance issuers and self-
Actuarial Research Corporation (ARC)HIPAA in 1997 are 15 percent and 24funded plans of performing the continu-
had results that were similar to thepercent; in 1998, 68 percent and 69ng administrative tasks of calculating
RAND results. ARC projects possiblepercent; in 1999, 11 percent and 4eriods of creditable coverage, printing
increases in individual premiums rang-fercent; and in 2000, 5 percent and Zgrms for notices, preparing an original

ing from 1.4 percent to 2.8 percent.percent. . and a copy of notices and certifications

. . _ The compliance costs of these regulagor participants with dependants having
K. Statutory Provisions Affecting tions regarding certification and notice,igentical coverage, and mailing these
Administrative Processes pre-existing condition exclusion notifica- gocuments to individuals. Also included

. . tion, and notice of enroliment rights was; i i i

V,Vh'le these rules 'mp'eme”t the stat, stimated based upon information in th%}aggg\?\;ﬁ%heﬁgzn%ﬁgfgiigﬁn;hioi%siaotr?
ute's goal of expanding coverage ancgublic domain and data available to thesyclusions to notify participants of the
e ) .~ “Departments on industry practices. T ' isi i i-
use of pre-existing condition exclusionsyerive gata on health  coverage ancg,:jasn% . F;Jrr?a\ig((i)sntisﬁga(r:]gngftlilgrlilaet;(r::?uspi)grrlls
nomic impact analysis, it IS appropriate, jposes of this analysis the Departingividualized notification, as necessary
to break the regulations down into the&ents referred to data collected from thgy each individual who would be subject
following components: certifications andceng s Bureau's Current Population 4 pre-existing condition exclusion of
notices informing |nd|_v_|du:_;1ls of t_h_e|r Survey and Survey of Income and Pro durati Total lized initial
right to request a certification; notifica- any duration. Total annualized Iinitia

- o . gram Participation, as well as the Natosts and ongoing costs were aggregated
tion of the application of a pre-existing,na| Health Interview Survey and thery estimate tgta| gnnum costs. 99red

condition exclusion period; alternative ;
- ' ) epartment of Labor’s database of 1993 e
methods of crediting coverage; ancEorm 5500 information, the most cur- 3. The Certification Process

guidelines for implementing the statute’srem available. Supplemental data on The statute specifies that every indi-
special enroliment requirements. The noémployer-spon.sored health care was oB/_idual leaving a group health plan, end-
tice and notification. requiremgnts ar&ained from the Peat Marwick Benefits'"d COBRA coverage, ending individual
Iarg_e!y a result of_ this rulemaking. TheSurvey and the BLS Employee BenefitdnSurance coverage, or leaving qther
certification requirements are IargelySurvey types of health coverage must receive a
prescribed by HIPAA, with certain as- ~ 5 In.itial vs. Ongoing Costs written certification of creditable cover-
pects that mitigate the impact of the Costs may. be separated into initiaP9€ containing specific information
statute resulting from this rulemaking.costs and ongoing costs. Initial costs ofbout the individual and his or her
While the alternative method of count-y o aw certification noti;:e pre-existingcoverage’ including information on the
ing compliance is authorized by HIPAA, ondition exclusior; notifi'cation and coverage of dependents. This require-
the classes and categories of coverage g‘becial enrollment requirementé havdnent constitutes a burden in information
be measured were created at the discrgéveral components, including Capitapollection and processing.
tion of the three Departments. costs of preparationé for collecting in- Despite recent incremental state re-
1. Staggered Effective Dates formation such as purchasing or upgradforms in the laws affecting the group
In general, the effective dates ofing computers and software, and recorfi€alth insurance market, no states have
HIPAAs group health plan provisions storage facilities. Initial costs may alsorequired group health plans or health
are tied to plans’ fiscal years and to thene expected to include programming ofnsurance issuers to provide participants
expiration of collective bargaining agree-reprogramming automated systems t@nd their dependants with certifications
ments under which some plans are mainrack periods of prior creditable cover-Or notices regarding prior health cover-
tained. Provisions whose effective dategge, and to track plan participants an@ge. Therefore, the statute imposes dis-
are so tied included those pertaining tahe type of coverage they hold, e.gcrete new burdens on all group health
pre-existing condition exclusions, credit-individual or family coverage. Initial Plans and health insurance issuers in
ing prior coverage, and special enrollcosts also include up-front expenditure§onnection with providing certifications,
ments. (The effective dates of HIPAAsfor revisions of plan documents to com-a2nd issuing notices to individuals of
certification provisions are not so tied.)ply with the new statutory and regula-their right to receive a certification.
Non-collectively bargained plans becomeory requirements. These costs were an- Respondents preparing certification
subject to these provisions of HIPAA innualized over the estimated “life” of the forms must collect the appropriate infor-
the first plan year beginning on or afterregulation, 10 years, in order to showmation about a person, prepare a certifi-
the July 1, 1997. Collectively bargainedsuch costs on an annual basis. It igation form, and, in most cases, mail the
plans become subject the first plan yeagstimated that the 15,604 plans that willnformation. One certification can serve
beginning on or after the later of July 1,process certifications internally (ratherto provide information about dependents
1997 or the expiration of a collectivethan use a service provider) will incurcovered under the same policy. The
bargaining agreement that was in placan average cost of $5,000 per plan toespondent may have to prepare multiple
prior to HIPAAs date of enactment, revise their automated records systemsertification forms for an individual, or
August 21, 1996. to accommodate this information for afor dependents, in the event that the
More than one-half of plans begintotal cost of $78 million over 10 yearscertificate is lost or misplaced. The
their fiscal years on January 1. Therebeginning in 1997. Presented here aprocess may require the development of
fore, there is a large concentration ofdirect costs, initial costs are a compofiew information systems or, more likely,
plans and participants that become subient of overall social costs. modifications to existing information
ject to HIPAA in January 1998. Overall, Ongoing expenditures incurred annusystems, to collect and process the nec-
the proportions of participants and planglly include the costs to group healthessary information.
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The statute makes the -certificationast continuous period of coverage with-nity to correct any failure to establish
requirement a key implementation com-out any break. This is the most efficientcredit for prior coverage before a claim
ponent of the portability provision in and simplest method of record keepings denied.
both the group and individual marketsfor plans and issuers. Under the regulation, in the group

The cost of providing certifications Seventh, the period of coverage conhealth plan enrollment materials ordi-
for private group plans (absent the regutained in the on-request certification willnarily provided to most new partici-
latory relief described below) is esti-be all periods of coverage ending withinpants, plans that contain pre-existing
mated to be at least $98 million for 6924 months before the date of the reeondition exclusion provisions must also
million certifications in 1997 and $84 quest. Essentially, a plan may simplyprovide notice that the plan contains
million for 59 million in each subse- look back two years and send copies othese provisions, that the participant has
quent year. Absent transition relief pro-any automatic certifications issued durthe right to prove prior creditable cover-
vided under the regulations, early yeaing that period. age, including the right to secure a
costs could be far higher. The direct cost The above reductions in burdens orcertificate from a prior plan or issuer,
of certifications contributes to the over-plans and issuers may cause more frand that the new plan will assist in

all social cost of the statute. guent circumstances in which partici-obtaining the certificate. Those plans
. . pants are required to prove creditableising the alternative method of crediting
L. Impact of Regulatory Discretion coverage and the status of their depereoverage also must disclose their meth-

: " : ents. In order to help offset some ofods to the participant, including an iden-
OfTPheeseS:g?ul:Largor:Se quiI:lgnE;teenge Oliznpfk‘:;he_ additional bur_d_ens that will betification of the categories of coverage
regulated public, while preserving pro_s:hlfted to.the participants, the re_gulaused. N . _
tections. in sevéral ways. These regulat_|on_s prqwde t.he_f_ollowmg protections: In add!thn, a pIar'llseeklng to impose
tions wi,ll reduce impleméntation costs First, if an individual is required to a pre-existing condition exclu5|on_ on a

The Departments exercised discretio‘demonstrate de_zpende_nt status, the groygarticipant or dependant must inform
in connection with group plan provi_'Plealth pla}n or issuer is requwec_i to treathem in writing of the dgtermmanon that
sions. as follows: the.!ndmdual as having furnished athey. lack adequate.prlor coverage, and

Firét intermediate issuers will nc)t_cer'uﬂc_ate_ s_howmg the dependent statuprovide an opportunity for t_he |nd|V|du_aI
have tyo issue a certification when a if the individual attests to such depen{o.submlt additional materials regarding
JelE . rHency and the period of such status, angrior creditable coverage, and provide
mdmdgal | ﬁhalnge? ?puor}shunder_f_ thehe individual cooperates with the plan'san explanation of any appeals procedure.
ﬁameth ealt plé’m'. n I|eu 0 tf e Cﬁm ICa6r issuer’s efforts to verify the depen- The annual cost of these disclosure
'03' ey ((j:ou 5|fmpytrans erthe Stlartdent status. procedures to private group plans is
Z';'] ir?:j(i)\i)idug':e\?vo%ldc?\é?a:ie:]g?hteo r? ﬁt pt:n' Second, a plan shall treat an indi-estimated to be $280,000 in 1997, $2.1

ot a certification UDOR re uest%f the vidual as having furnished a certificatemillion in 1998, and $1.9 million in
Ig he pl p q Yif the individual attests to the period of1999 (about 20 cents per notice). The
eave the plan. . e _creditable coverage, and the individuakame costs for state group plans would

Second, telephonic certification will 354 presents relevant corroborating eviee $25,500, $51,000, and $51,000, re-
fulfill the requirement to send a certifi- yonce of some creditable coverage duspectively. For local plans, they would
cation if the receiving plan and the priori,g the period and the individual coop-be $42,000, $84,000, and $84,000. The
plan mutually agree to that arrangementy aie5 with the plan's efforts to verify Departments believe the marginal bur-
The individual can always get a writteNy,g jngividual's coverage. den of the notice will be modest be-
certification upon request. . Third, plans and issuers that impos&ause, irrespective of the notice require-

Third, the requirement to send certifi--aexisting condition exclusions periodsment, under the statute plans must make
cations on June 1, 1997 to those Whon st notify participants of this fact. this determination before imposing a
have left plans between October 1, 199§ hey must also explain that prior credit-preexisting condition exclusion. Com-
and May 31, 1997 can be satisfied byypig coverage can reduce the length of ments are encouraged as to whether this
sending a notice; the Departments havgeexisting condition exclusion periodassumption is appropriate. These costs
offered a model notice in these regulagzng offer to request a certification ondo not include any burdens attributable
tions for that purpose. the participant's behalf. An exclusionto the use of the alternative methods of
~ Fourth, until July 1, 1998, plans andmay not be imposed until this notice iscrediting coverage, since it is assumed
issuers that do not collect individualgiven, This is beneficial to participantsthat any plans incorporating this method
information on dependants can complynsofar as it forewarns them of potentiawill do so only if the net cost is less
with the requirement to send eachciaim denials and enables then to moréhan using the standard method. Under
dependant a separate certification bygsijly exercise their right to protectionthe alternative method of crediting cov-
simply listing the category of coveragefom such denials under HIPAAs port-erage, the regulation allows the prior
(e.g., individual, spouse or family). ability provisions. plan to charge the receiving plan using

Fifth, in situations where the issuer Fourth, a plan that imposes a preexistthe alternative method for the reasonable
and the plan contract for the issuer tang condition exclusion must notify acosts of providing evidence of classes
complete the certifications, the planparticipant if the individual’s creditable and categories of prior health coverage.
would not remain liable if the issuercoverage is not enough to completely On balance, to the extent that the

failed to send the certifications. offset the exclusion period, and give theDepartments have exercised regulatory
Thus, plans would not need to keefndividual the option to provide addi- discretion, they have acted to reduce
data and files on this information. tional information. An exclusion may compliance costs. This is particulary

Sixth, the period of coverage listed onnot be imposed until this notice is given.true with respect to the -certification
automatic certifications will only be the This provides participants an opportu{process.
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These regulations attempt to reduceemaining information of the certifica- In another discretionary provision,
the burden of certifications by limiting tion form could also be available to thethese regulations require group plans to
the amount of information that needs tdssuer, especially for COBRA-eligible notify eligible new employees of their
be reported and offering a model formindividuals: whether COBRA continua- special enrollment rights. This provision
that can be used to satisfy the requiretion coverage is involved (given that theis necessary to make sure employees are
ment of the law. In the absence of gpremium is charged directly to the indi-sufficiently informed to exercise their
written certification, the regulations al-vidual at a specified rate); the beginningights within the 30-day window pro-
low for alternative means of establishingand ending dates of coverage and waitvided in the statute. The cost of this
creditable coverage, which includes having periods; and the name, addresdlisclosure is expected to be small, since
ing the individual present documentatiorphone number and contact person (at is a uniform disclosure that can

of coverage or conducting telephoneéDepartment) for information. accompany ordinary materials provided
verification with the entity that previ- Respondents may need to modiffo new participants. In order to mini-
ously covered the individual. their systems to determine whether, fomize the burden, the preamble to these

During a transition period, respon-a given insurer's coverage of a particuregulations provides model language for
dents may provide individuals with alar individual, there was a 63-day periodthe notice adequate for meeting the
notice that they have the right to receiveof interrupted coverage for purposes obtatutory obligation. The cost, which
a certificate of creditable coverage, aspecifying this information on a certifi- would reach $1.72 million in 1999 for
requirement that can be met by includcation form. As noted above, the De-private group plans, is described in the
ing the information in an evidence ofpartments have taken consideration thERA analysis. In 1999, the cost for State
coverage or other generic document indifficulties insurers have in identifying plans would reach $167,000; the cost for
dividuals receive that contains informa-dependents under family coverage, antbcal plans would reach $290,000.
tion about their policy. This notice maythe regulations make appropriate accom- The direct cost of certifications and
be provided in lieu of a certificate for modations, in recognition of the neednotices contribute to the overall social
events that occur on or after October 1for a transition period during which cost of the statute and regulations.

1996 but before June 1, 1997. information about dependent coverage HHS has exercised regulatory discre-
The cost to issuers of the certificationinformation may be unavailable fromtion regarding two specific provisions
requirement is primarily in the paper-issuers. that will be enforced exclusively by

work production of the certification The cost of producing and issuingHHS (also referred to as the “non-
form. All health insurance issuers arecertifications (or notices in lieu of certi- shared group market” provisions).
likely to have the kinds of systems infications where permitted) for private These two areas are as follows:
place to be able to produce the informagroup plans is estimated to be $57 Guaranteed Availability of Coverage
tion necessary for a certification, al-million for 53 million certifications in for Employers in the PHS Act Group
though there will be moderate systemd4997, $64 million for 44 million in Health Market Provisions
start-up costs, and some systems modifit998, and $66 million for 44 million in  The group market provisions include
cations for insurers and HMOs. Systemgach subsequent year. Medicaid prorules relating to guaranteed availability
modifications may also be necessary tgrams would provide 10 million certifi- of coverage for employers in the small
retain the data for the certificates forcations annually at an annual cost ofjroup market that are only in the PHS
several years, but, like the other require$600,000. Medicare would issue 92,00Rct (not in ERISA or the Code). Section
ments, this burden should also be limannually at a cost of $115,000. (Shouldl46.150 of the HHS regulations imple-
ited. The model certification form of the HHS decide to allow the Medicare ments section 2711 of the PHS Act. In
Preamble contains the kind of informa-award and termination letters to sufficegeneral, this section requires health in-
tion that is routinely used as the basigs certifications, then there would be nsurance issuers that offer coverage in
for claims processing by a health insurcost to the Medicare program for thethe small group market to offer all
ance issuer or by an HMO (for exampleHIPAA certification requirements.) By policy forms to any eligible small em-
in adjudicating an out-of-network 1999, the annual cost and volume woulgloyer and to accept for enrollment
claim). total $500,000 and 200,000 for OPM,.every eligible individual without regard
For example, in order to deny a claim$2.9 million and 1.9 million for state to health status. HHS has interpreted
dating from a period prior to the begin-plans, and $6.1 million and 4.1 million this guaranteed availability requirement
ning date of coverage of a particularfor local plans, and $4.7 million and 2.9to apply to all products offered in the
individual, the issuer’s information sys-million for individual market issuers. small group market. Some States and
tem could determine that 1) a particular Relative to the cost implied by theissuers argue that the statute would
individual was covered by the issuer; 2)statute alone, regulatory provisions dipermit guaranteed availability of an is-
the issuer identification number submitrected at the certification process reduceuer’s basic and standard plan, as op-
ted with the claim is correct; 3) the private group plans’ cost of complianceposed to all products offered by the
individual was insured on the date thédoy a minimum of $41 million (or 42 issuer in the small group market. HHS
health care service was provided; 4) th@ercent) in 1997, $20 million (or 24 does not agree with this interpretation
service was provided during a waitingpercent) in 1998, and $18 million (or 21and have proposed our interpretation in
period or affiliation period before cover- percent) in 1999 and later years, througlthe regulation. Depending upon State
age was available; and 5) coverage mathe creation of transitional rules, safdaw, this decision may provide the ben-
have ended prior to the date of serviceharbors and good faith compliance periefit of additional choices to small em-
The issuer’s information system wouldods. The regulation acts to reduce paraployers purchasing coverage in the small
also determine the limitations of cover-lel burdens on issuers and state angroup market, while adding some poten-
age (e.g. high or low option coveragelocal government group plans in similartial costs for issuers offering coverage in
with or without specific riders). The proportion. the small group market.
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Exclusion of Certain Plans from theindividual applies for such coverage,Prior Creditable Coverage and Notice of
PHS Act Group Market Requirements:and assuming the individual’s applica-Enrollment Rights) are prescribed by the

The group market provisions also in-tion for coverage was accepted. statute.
clude rules under which certain plans The impact of this regulatory provi- The first ICR implements statutorily
are excluded from the group marketsion is that an individual who wishes toprescribed requirements necessary to es-
provisions that are only in the PHS Actmaintain creditable coverage may delaytablish prior creditable coverage. This is
(not in ERISA or the Code). Sectionfor up to 63 days, an application foraccomplished primarily through the issu-
146.180 of the HHS regulations imple-coverage in the individual insuranceance of certificates of prior coverage by
ments section 2721 of the PHS Actmarket, especially if he or she is assuredroup health plans or by service provid-
Section 146.180(b) includes rules perof being covered by an issuer (e.g., ifers that the group health plans contract
taining to non-federal governmentalthe person is guaranteed issuance of awith in order to provide these docu-
plans, which are permitted under HIPAAindividual product as an individual com-ments. In addition, this ICR permits the
to elect to be exempted from some oing from group coverage, under theuse of a notice that may be used by the
all of HIPAAs requirements in the PHS Act’s guaranteed availability provisions).plans to meet their obligations in con-
Act. HHS has exercised regulatory dis-The individual may forego medical nection with periods of coverage ending
cretion by prescribing the form andtreatment during the 63-day period ofduring the transition period, October 1,
manner of the election and the contentfon-coverage, resulting in a deteriora1996 through May 31, 1997, saving the
of the notice. HHS has also required aion of health on entering the new healttvespondents both hours and cost during
non-federal governmental plan makingplan, with a potential for greater coststhat period. This ICR also covers the
this election to notify plan participants,incurred by the insurer or health planrequests that certain plans will make
at the time of enrollment and on an The regulation could have requiredegarding additional information they re-
annual basis, of the fact and consethat the individual apply for coverageduire because they are using the Alter-
quences of the election. HHS has exekyjthin a reasonable time period in ad-native Method of Crediting Coverage.
cised this regulatory authority in orderyance of the 63-day period, such as 3@inally, this ICR also includes the occa-
to ensure adequate documentation of @ays after the end of prior coveragesional circumstances where a participant
non-federal governmental plan’s propefwhich is similar to the statutory re-is unable to secure a certificate and
and appropriate election without placingguirement for a request for enrollmentneeds to provide some supplemental
an undue burden on the plan. In addiin a group health plan following exhaus-form of documentation in order to estab-
tion, HHS has provided a non-federakion of COBRA coverage or other ex-lish prior creditable coverage.
governmental plan the flexibility to elect haystion of coverage); or, the insurer The second ICR, Notice of Special
to opt out of specific provisions of the could have been required to begin covEnroliment Rights, implements the
statute and have allowed for this flex-erage within some specified time periocstatutorily prescribed disclosure obliga-
ibility in the contents of the notice. The after application. However, the approaction of the plans to inform a participant,
cost of providing these notices fortaken in the regulation is consistent with@t the time of enroliment, of the plan's
nonfederal governmental would rangestatutory provisions regarding the treatSPecial enrollment rules.
from $79,000 to $158,000 in 1997 andment of waiting periods or HMO affilia- _ The third ICR, Notice of Pre-Existing
from $158,000 to $315,000 in 1999.tjon periods, which the statute specifi-Condition Exclusion, concerns the dis-

HHS has also exercised regulatorya|ly excludes from being consideredclosure requirements on those plans that
discretion in connection with individual preaks in coverage. The regulatory procontain pre-existing condition exclusion
market provisions by specifying thatyision also accords the same status to afrovisions. This ICR has two compo-
college health plans are treated as bonggividuals in any circumstance by mak-nents: a notice to all participants at the
fide associations. Since, under HIPAAjng a 63-day period the maximum dur-time of enroliment stating the terms of
coverage offered through a bona fidgng which an individual can be without the plan’s pre-existing condition provi-
association is creditable coverage, indicoverage and still receive credit forsions, the participant's right to demon-

viduals covered under a college planreditable coverage. strate creditable coverage, and that the
would receive credit for this coverage. plan or issuer will assist in securing a

However, because this coverage is ofym. Paperwork Reduction Act - certificate if necessary; and notice by
fered though a bona fide association (apepartment of Labor and Department ofthe plan of its determination that an

defined in Part 144 of the group markethe Treasury exclusion period applies to an indi-

rules), the issuer benefits because it does vidual.

not have to make the coverage available The Department of Labor and the 1. Establishing Prior Creditable Cov-
in the individual market to eligible indi- Department of the Treasury have suberage
viduals, and does not have to renevitted this emergency processing public i, Department of Labor
coverage for a student who leaves théformation collection request (ICR), The Department of Labor, as part of
association. This regulatory provision isconsisting of three distinct ICRs, to theits continuing effort to reduce paper-
expected to minimally disrupt businesfOMB for review and clearance underwork and respondent burden, conducts a
practices for those college plans. the Paperwork Reduction Act of 1995preclearance consultation program to
HHS also exercised regulatory discre{Pub. L. 104-13, 44 U.S.C. Chapter 35)provide the general public and federal
tion in connection with individual mar- The Departments have asked for OMEagencies with an opportunity to com-
ket provisions. When an eligible indi- clearance as soon as possible, and OMBent on proposed information collection
vidual applies for coverage in theapprovalis anticipated by or before Jungequests (ICR) in accordance with the
individual market, the effective date ofl, 1997. Paperwork Reduction Act of 1995 (PRA
such coverage is deemed, in the regula- These regulations contain three dis95)(Pub. L. 104-13, 44 U.S.C. Chapter
tions, to be the date on which thetinct ICRs. Two of them (Establishing35) and 5 CFR 1320.11. This program
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helps to ensure that requested data camued under a group health plan. Thensurance provider would be limited in
be provided in the desired format, redikely respondents are business or othaghe extent to which it could use pre-
porting burden (time and financial re-for-profit institutions, non-profit institu- existing condition exclusions to limit
sources) is minimized, collection instru-tions, small businesses or organizationgoverge. This ICR covers the submis-
ments are clearly understood, and thand Taft-Hartley trusts. Responses taion of materials sufficient to establish
impact of collection requirements onthis collection of information are man- prior creditable coverage.
respondents can be properly assessedhatory. [I. Current Actions: Under 29 CFR
Currently, the Pension and Welfare Ben- Books or records relating to a collec-2590.701-5 and 26 CFR 54.9801-5T of
efits Administration is soliciting com- tion of information must be retained asthe interim rule, a group health plan
ments concerning the proposed new colong as their contents may become maeffering group health insurance coverage
lection of Establishing Prior Creditableterial in the administration of any inter-is obligated to provide a written certifi-
Coverage. nal revenue law. Generally, tax returngate of information suitable for estab-
Dates: Written comments must beand tax return information are confidendishing the prior creditable coverage of a
submitted to the office listed in thetial, as required by 26 U.S.C. 6103.participant or beneficiary. To the extent
addressee section below on or before Comments on the collection of infor-that a certification is not available or
May 31, 1997. In light of the request formation should be sent to the Office ofinadequate to prove prior creditable cov-
OMB clearance by June 1, 1997, subManagement and Budget, Attn: Deskerage, paragraph (c) provides other
mission of comments within the first 30 Officer for the Department of the Trea-methods for establishing creditable cov-
days is encouraged to ensure their corsury, Office of Information and Regula-erage. During the transition period for

sideration. tory Affairs, Washington, DC 205083, certification (29 CFR 2590.710(e) and
The Department of Labor is particu-with copies to the Internal Revenue26 CFR 54.9806-1T(e)), plans have the
larly interested in comments which: Service, Attn: IRS Reports Clearanceoption of providing notices regarding

+ evaluate whether the proposed colOfficer, T:FP, Washington, DC 20224.participant’s rights to certification rather
lection is necessary for the properComments on the collection of informa-than the certification itself; plans then
performance of the functions of thetion should be received by May 31,provide certificates only to those partici-
agency, including whether the infor-1997. In light of the request for OMB pants who request them. 29 CFR
mation will have practical utility; clearance by June 1, 1997, submissiop590.701-5(a)(7) and 26 CFR 54.9801-

* evaluate the accuracy of the agenef comments within the first 30 days is5T(a)(7) provides special rules for estab-
cy's estimate of the burden of theencouraged to ensure their consideratiofishing prior coverage of dependants,
proposed collection of information, Comments are specifically requestecnd 29 CFR 2590.701-5(b) and 26 CFR
including the validity of the meth- concerning: 54.9801-5T(b) provides guidance on
odology and assumptions used; Whether the proposed collection ofproviding evidence of coverage to those

» enhance the quality, utility, andinformation is necessary for the propeplans that use the alternative method of
clarity of the information to be performance of the functions of thecrediting coverage.

collected; and Internal Revenue Service, including These regulations offer model certifi-
+ minimize the burden of the collec-whether the information will have prac-cation and notice forms to be used by
tion of information on those who tical Utl'lty, group health p|ans and health insurance

are to respond, including through The accuracy of the estimated burdefssuers, containing the minimum infor-
the use of appropriate automatedassociated with the proposed collectiomation mandated by the statute. Based
electronic, mechanical, or otherof information; on past experience, the staff believes
technological collection techniques How to enhance the quality, utility, that most of the materials required to be
or other forms of information tech- and clarity of the information to be exchanged under the certification proce-
nology, e.g., permitting electronic collected:; dure will be prepared by contract ser-
submissions of responses. How to minimize the burden of com- vice providers such as insurance compa-
Addressee: Gerald B. Lindrew, Officeplying with the proposed collection of nies and third-party administrators.

of Policy and Research, U.S. Departinformation, including the application of Type of Review: New

ment of Labor, Pension and Welfareautomated collection techniques or other Agencies: U.S. Department of Labor

Benefits Administration, 200 Constitu-forms of information technology; and po <o 2hnd Welfare Benefits Adminis.

tion Avenue, Room N-5647, Washing- Estimates of capital or start up COSt§ ~tion: U.S Department of the Treasury,

ton, D.C: 29210. Telephone: 202-219-and costs of operation, mainyene}nce, a ternél Fée\./enue Service !

4782 (this is not a toll-free number).purchase of services to provide informa Title: Establishing Prior Creditable

Fax: 202-219-4745. tion. c
ii. Department of the Treasury Additional PRA 95 Information: overage . .
The collection of information is in I. Background: In order to meet Affected Public: Individuals or

Section 54.9801-5T. This information isHIPAA's goal of improving access to household; Business or other for-profit;
required by the statute so that particiand portability of health care benefits Not-for-profit institutions; Group Health
pants will be informed about their rightsthe statute provides that, after the subFlans.

under HIPAA and about the amount ofmission of evidence establishing prior Frequency: On occasion

creditable coverage that they have acsreditable coverage, a subsequent health Burden:
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Year Total Respondenty Total Responseg Average Time [d@urden Hours Cost (range)
Response (range) | (range)

1997 2,600,000 51,799,410 3.23 min 502,080 $57,180,000
6.12 min 950,710 $84,590,000

1998 2,600,000 44,431,970 5.04 min 672,120 $64,480,000
11.77 min 1,569,390 $119,310,000

1999 2,600,000 44,399,150 5.27 min 702,360 $66,310,000
12.01 min 1,599,630 $121,140,000

TOTALS i i

Start up costs: It is estimated that the
15,604 plans that will perform these
functions internally (rather than use a
service provider) will incur an average
cost of $5,000 per plan to revise their
automated records systems to ac-
comodate this information for a total
cost of $78 million over 10 years begin-
ning in 1997.

Estimated total cost:

Comments submitted in response to
this notice will be summarized and/or
included in the request for Office of
Management and Budget approval of the
information collection request; they will
also become a matter of public record.

2. Notice of Enrollment Rights

i. Department of Labor

The Department of Labor, as part of
its continuing effort to reduce paper-

work and respondent burden, condcuts a pddressee: Gerald B. Lindrew, Office
prelearance consultation program to progf policy and Research

vide the general public and federalment of Labor,

agencies with an opportunity to com-genefits Administration, 200 Constitu-
ment on proposed information collectionjon Avenue, Room N-5647, Washing-

requests (ICR) in accordance with thgon p.c. 20210. Telephone: 202-219—
Paperwork Reduction Act of 1995 (PRA4782 (this is not a toll-free number).

95) (Pub. L. 104-13, 44 U.S.C. Chapteggy: 202-219-4745.

35) and 5 CFR 1320.11. This program

 evaluate whether the proposed colManagement and Budget, Attn: Desk
lection is necessary for the properOfficer for the Department of the Trea-
performance of the functions of thesury, Office of Information and Regula-
agency, including whether the infor-tory Affairs, Washington, DC 20503,
mation will have practical utility; with copies to the Internal Revenue
 evaluate the accuracy of the agenService, Attn: IRS Reports Clearance
cy’s estimate of the burden of theOfficer, T:FP, Washington, DC 20224.
proposed collection of information, Comments on the collection of informa-
including the validity of the meth- tion should be received by May 31,
odology and assumptions used,; 1997. In light of the request for OMB
e enhance the quality, utility, andclearance by June 1, 1997, submission
clarity of the information to be of comments within the first 30 days in
collected; and encouraged to ensure their consideration.
* minimize the burden of the collec- Comments are specifically requested
tion of information on those who concerning:
are to respond, including through Whether the proposed collection of
the use of appropriate automatedinformation is necessary for the proper
electronic, mechanical, or otherperformance of the functions of the
technological collection techniquesinternal Revenue Service, includig
or other forms of information tech- whether the information will have prac-
nology, e.g., permitting electronictical utility;
submissions of responses. The accuracy of the estimated burden
ssociated with the proposed collection
ch, U.S. Departyf information:
Pension and Welfare . 15 enhance the quality, utility,
and clarity of the information to be
collected,;
How to minimize the burden of com-
plying with the proposed collection of

ii. Department of the Treasury information, including the applicatio of

helps to ensure that requested data canThe collection of information is in automated_ collecthn techniques or other
be provided in the desired format, re-section 54.9801-6T. This information is’o'MS Of information technology; and
porting burden (time and financial re-required by the statute so that partici- Estimates of cap_ital or start up costs
sources) is minimized, collection instru-pants will be informed about their rightsNd costs of operation, maintenance, and
ments are clearly understood, and thgnder HIPAA and about the amount ofPurchase of services to provide informa-
impact of collection requirements oncregitable coverage that they have adion-
respondents can k_)e properly assesseghed under a group health plan. The Additionally PRA 95 Information:
Currently, the Pension and Welfare Bentikely respondents are business or other I. Background: In order to improve
efits Administration is soliciting com- for-profit institutions, small businessesparticipants’ understanding of their
ments concerning the proposed new colyr grganizations, and Taft-Hartley trustsrights under an employer’s welfare ben-
lection of Notice of Enroliment Rights. Responses to this collection of informa<fits plan, the statute provides that, a
Dates: Written comments must betion are mandatory. participant be provided with a descrip-
submitted to the office listed in the Books or records relating to a collec-tion of a plan's special enroliment rules
addressee section below on or beforgon of information must be retained ason or before the time when a participant
May 31, 1997. In light of the request forjong as their contents may become mas offered the opportunity to enroll in a
OMB clearance by June 1, 1997, subterial in the administration of any inter- group health plan.
mission of comments within the first 30nal revenue law. Generally, tax returns Il. Current Actions: Under 29 CFR
days is encouraged in ensure their corand tax return information are confiden-2590.701-6 and 26 CFR 54.9801-6T of
sideration. tial, as required by 26 U.S.C. 6103.the interim rule, a group health plan
The Department of Labor is particu- Comments on the collection of infor- offering group health insurance coverage
larly interested in comments which: mation should be sent to the Office ofis obligated to provide a description of
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the plans’ special enroliment rules. Thestatute. Based on past experience, theation; U.S. Department of the Treasury,
special enroliment rules generally applystaff believes that most of the materialdnternal Revenue Service.

in circumstances when the participantequired to be supplied under this ICRTitle: Notice of Enrollment Rights
initially declined to enroll in the plan, will be prepared by contract servicepffected Public: Individuals or house-
and subsequently would like to haveproviders such as insurance companigsp|ds: Business or other for-profit: Not-

coverage. : and third-party administrators. for-profit institutions; Group Health
These regulation offer a model form

to be used by group health plans and TYP€ of Review: New Plans. _
health insurance issuers, containing the Agencies: U.S. Department of Labor,Frequency: On occasion
minimum information mandated by thePension and Welfare Benefits Adminis-B u r d e n
Year Total Respondentg Total Responses Average Time pgrBurden Hours Cost
(000) Response
1997 2,600,000 499,080 .50 min 750 100,000
1998 2,600,000 7,622,010 .50 min 11,430 1,460,000
1999 2,000,000 8,959,380 .50 min 13,440 1,720,000
TOTALS i i
3. Notice of Pre-Existing Condition proposed collection of information, and tax return information are confiden-
Exclusion including the validity of the meth- tial, as required by 26 U.S.C. 6103.
i. Department of Labor odology and assumptions used,; Comments on the collection of infor-

The Department of Labor, as part of « enhance the quality, utility, and mation should be sent to the Office of
its continuing effort to reduce paper-  clarity of the information to be Management and Budget, Attn: Desk
work and respondent burden, conducts a  collected: and Offlce(f)#?r thf; :Dipartm_ent Ofdths Tf\’T‘a-

reclearance consultation program to A sury, ice of Information an egula-
Brovide the general public fl?mdg federal {.mmm|f2(? ]Ehe burden of Lhe COH(E]C_IOW Affairs, Washington, DC 20503,
agencies with an opportunity to com-  Uon Of information on those Who ity copies to the Internal Revenue
ment on proposed information collection ~ &€ 10 respond, including throughseryice, Attn: IRS Reports Clearance
requests (ICR) in accordance with the (N€ Use of appropriate automatedofficer, T:FP, Washington, DC 20224.
Paperwork Reduction Act of 1995 (PRA electronic, mechanical, or othercomments on the collection of informa-
95)(Pub. L. 104-13, 44 U.S.C. Chapter  technological collection techniquestion should be received by May 31,
35) and 5 CFR 1320.11. This program ©F other forms of information tech- 1997, In light of the request for OMB
helps to ensure that requested data can N0l09Y. €.. permitting electronic clearance by June 1, 1997, submission
be provided in the desired format, re- submissions of responses. of comments within the first 30 days is
porting burden (time and financial re- Addressee: Gerald B. Lindrew, Officeencouraged to ensure their consideration.
sources) is minimized, collection instru-0f Policy and Research, U.S. DepartComments are specifically requested
ments are clearly understood, and th&ent of Labor, Pension and Welfareconcerning:
impact of collection requirements onBenefits Administration, 200 Constitu- Whether the proposed collection of
respondents can be properly assesse#Pn Avenue, Room N-5647, Washing-information is necessary for the proper
Currently, the Pension and Welfare Benton, D.C. 20210. Telephone: 202-219-performance of the functions of the
efits Administration is soliciting com- 4782 (this is not a toll-free number).internal Revenue Service, including

ments concerning the proposed new coFax: 202-219-4745. whether the information will have prac-
lection of Notice of Pre-Existing ii. Department of the Treasury tical utility;
Condition Exclusion. The collection of information is in  The accuracy of the estimated burden

Dates: Written comments must beSections 54.9801-3T, 54.9801-4T, an@ssociated with the proposed collection
submitted to the office listed in the54.9801-5T. This information is re-Of information;
addressee section below on or beforquired by the statute so that participants How to enhance the quality, utility,
May 31, 1997. In light of the request forwill be informed about their rights underand clarity of the information to be
OMB clearance by June 1, 1997, subHIPAA and about the amount of credit-collected;
mission of comments within the first 30 able coverage that they have accrued How to minimize the burden of com-
days is encouraged to ensure their coninder a group health plan. The likelyplying with the proposed collection of

sideration. respondents are business or other fomformation, including the application of
The Department of Labor is particu-profit institutions, non-profit institutions, automated collection techniques or other
larly interested in comments which: small businesses or organizations, an@rms of information technology; and

« evaluate whether the proposed coldaft-Hartley trusts. Responses to this Estimates of capital or start up costs
lection is necessary for the propercollection of information are mandatory.and costs of operation, maintenance, and
performance of the functions of the Books or records relating to a collec-purchase of services to provide informa-

agency, including whether the infor-tion of information must be retained astion.
mation will have practical utility; long as their contents may become ma- Additional PRA 95 Information:

 evaluate the accuracy of the agenterial in the administration of any inter- |. Background: In order to meet
cy's estimate of the burden of thenal revenue law. Generally, tax returndIPAAs goal of improving portability
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of health care coverage, participantsions on a participant unless the particithat before a plan or issuer imposes a
need to understand their rights to showant has been notified in writing that thepre-existing condition exclusion on a
prior creditable coverage when enteringlan contains pre-existing condition ex-particular participant, it must first dis-
a group health plan that contain pre<clusions, that a participant has the rightlose that determination in writing, in-
existing condition exclusion provisions.to demonstrate any period of prior cred-<cluding the basis for the decision, and
In addition, participants entering planstable coverage, and that the plan oan explanation of any appeal procedure
that use the alternative method of creditissuer will assist the participant in ob-established by the plan or issuer.
ing coverage also need to be informedaining a certificate of prior coverage Type of Review: New
of the plan's provisions. Therefore, thefrom any prior plan or issuer, if neces- agencies: U.S. Department of Labor,
Department has determined that plansary. 29 CFR 2590.701-4(c)(4) and 2@ension and Welfare Benefits Adminis-
that contain these provisions must disCFR 54.9801-4T(c)(4) requires thakyation; U.S. Department of the Treasury,
close that fact to new participants, agplans that use the alternative method Ofyternal Revenue Service.
well as inform individual participants of crediting coverage disclose their method
the extent to which a pre-existing condi-at the time of enroliment in the plan. No
tion exclusion applies to them. additional cost of preparing or distribut- . o
Il. Current pKctions: 29 CFR ing this informationph£s, begn included in_ Affected - Public: Individuals = or
2590.701-3(c) and 26 CFR 54.9801-this analysis because plans would onlf’CuS€holds; Business or other for-profit;
3T(c) requires that a group health plarpursue this option if it were, on net, |esé§|ot-for-prof|t institutions; Group Health
or health insurance issuer offering grougostly than the standard method. Plans. ]
health insurance under the plan may not In addition, 29 CFR 2590.701-5(d)(2) Frequency: On occasion
impose any pre-existing condition exclu-and 26 CFR 54.9801-5T(d)(2) requires Burden:

Title: Notice of Pre-Existing Exclu-
sion Provisions

Cite/Reference Total Respondents  Total Responsegs Average Time Berden Hours Cost
Response

Notice at time of

Enrollment

1997 1,261,450 500,800 0.70 min 2,470 $ 180,000

1998 1,261,450 7,626,880 0.54 min 16,300 $1,700,000

1999 1,261,450 8,959,700 0.50 min 13,750 $1,730,000

Notice of Pre-
Existing Condition
causing lack of

coverage

1997 1,261,450 57,900 2.27 min 1,800 $ 100,000

1998 1,261,450 862,830 0.84 min 6,160 $ 410,000

1999 1,261,450 1,008,810 0.52 min 1,830 $ 210,000
TOTALS I

N. Paperwork Reduction Act — » The accuracy of our estimate of thel320, to ensure compliance with section
Department of Health and Human information collection burden. 111 of the HIPAA necessary to imple-
Services  The quality, utility, and clarity of ment congressional intent with respect

Under the Paperwork Reduction Act the information to be collected.to guaranteeing availability of individual

of 1995, HHS is required to provide * Recommendations to minimize thel®alth insurance coverage to certain in-
60-day notice in theFederal Register information collection burden on dividuals with prior group coverage. We
and solicit public comment before a  the affected public, including auto- €annot reasonably comply with the nor-
collection of information requirement is mated collection techniques. mal clearance procedures because public
submitted to the Office of Management We are, however, requesting an emel]_jar_m_ is Ilkely_ to result b_ecause eligible
and Budget (OMB) for review and ap-gency review of this notice. In compli- Ndividuals will not receive the health
proval. In order to fairly evaluate ance” with the requirement of sectionnsurance protections under the statute.
whether an information collection 3506(c)(2)(A) of the Paperwork Reduc- We are requesting that OMB pro-
should be approved by OMB, sectiontion Act of 1995, we have submitted tovide a 30-day public comment period
3506(c)(2)(A) of the Paperwork Reduc-the Office of Management and Budgefrom the date of the publication, with
tion Act of 1995 requires that we solicit(OMB) the following requirement for OMB review and approval by June 1,
comment on the following issues: emergency review. We are requesting ah997, and a 180-day approvalDuring
» The need for the information collec-emergency review because the collectiothis 180-day period, we will publish a
tion and its usefulness in carryingof this information is needed before theseparate Federal Register notice an-
out the proper functions of ourexpiration of the normal time limits nouncing the initiation of an extensive
agency. under OMB’s regulations at 5 CFR, Part60-day agency review and public com-
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ment period on these requirements. Waotal Annual Cost:$36.8 million to and when they have a right to elect
will submit the requirements for OMB $53.9 million in 1997; $42.4 million to COBRA continuation coverage.
review and an extension of this emer$76.3 million in 1998; and $43.5 million e anticipate that approximately
gency approval. to $77.3 million in 1999. 1,400 issuers will be required to produce
Lycgi%n()f Information RequesNew col- 4o ~rp ss 146.120, 146.122, 146.15030 million certifications per year based
. . S 146.152, 146.160, and 146.180 of thi®n the model certificate provided. Our
;Ii_glﬁ ch:(IJTIE;?O?O%gﬁlﬁgt'”?enr':gorg;;r_document contain information collectionestimate of issuers (1,400) includes
enced in HIPAA for Group Health Plans"€duirements. gg?smr?g??rllclﬁc?:rgcr)sr’neart];/jpelg,\g?iss,subetg
F N :HCFA-R-2 . N
orm Number: HC 06 45 CFR § 146.120 Certificates and Dis-such as Preferred Provider Organizations

Use: This regulation and related infor- i :
mation collection requirements will en-closure of Previous Coverage (PPOs); however, these types of issuers
are small in number. The time estimate

sure that group health plans provide . ; .« ! |
individuals with documentation necessary. Certificates and Disclosure of Prior jnciydes the time required to gather the

to demonstrate prior creditable coverageCVErage-This section sets forth guid- pertinent information, create a certifi-
and that group health plans notify ingi-ance regarding the certification andcate, and mail the certificate to the plan
viduals of their special enroliment rights@ther disclosure of information require-participant. This time estimate is based
in the group health insurance marketMeNts relating to prior creditable coveron discussions with industry individuals.
Frequency: On occasion age of an individual. In general, thewe believe that, as a routine business
Affected Public:State and local govern- certificate must be provided in writing practice, the issuers’ administrative staff
ments, Business or other for profit,2nd must include the following informa- have the necessary information readily
not-for-profit institutions, individuals or tion: (1) the date any waiting or affilia- available to generate the required certifi-
households, Federal government tion period began, (2) the date coverageates. In addition, we have determined
Number of Respondentd:,430 began, and (3) the date coverage enddbat the majority of issuers have or will
Total Annual Response®ue to the (or indicate if coverage is continuing).have the capability to automatically
rolling effective dates in the statute, theThe regulations also allow a plan orcomputer generate and disseminate the
number of annual responses is estimatdgsuer in an appropriate case to simplyecessary certification when appropriate.
to be 32.5 million in 1997, but will state in the certificate that the individual These estimates include the certifi-
increase to 41 million in 1998 and 42.5has at least 18 months of creditableates required by issuers acting as ser-
million in 1999. coverage that is not interrupted by avice providers on behalf of group health
Total Annual Hours Requested:.8 mil- significant break and indicate the dateplans and state and local government
lion to 3.6 million hours in 1997; 2.3 coverage ended. In general, individual®iealth plans. We anticipate that most, if
million to 5.8 million hours in 1998; have the right to receive a certificatenot all, state and local government
and 2.6 million to 5.9 million hours in automatically (an automatic certificate)health plans will contract with an issuer
1999. when they lose coverage under a plato develop the certificate.

Estimates for Certifications

Year Total Respondents Total Responses Average Time [furden Hours (range) Cost (range)
Response (range)

1997 1,400 32,698,845 3.32 min. 1,809,119 hrs. $36,366,106
6.34 min. 3,456,036 hrs. $53,434,628

1998 1,400 28,072,131 5.19 min. 2,242,866 hrs. $40,928,939
12.23 min. 5,720,198 hrs. $74,859,759

1999 1,400 28,055,984 5.37 min. 2,510,461 hrs. $42,124,907
12.41 min. 5,804,408 hrs. $75,760,119

Note: The costs above include the costs associated with issuers acting as service providers for group health plans. The costs are also included in the
Department of Labor’s estimates.

Notice to all participants.Under this outlining the existence and terms of anyl997; $330,000 in 1998; and $377,000
section, issuers are required to notify alpreexisting condition exclusion underin 1999. These estimates and subsequent
participants at the time of enrolimentthe plan and the rights of individuals toestimates are based on an hourly wage
stating the terms of the issuer's predemonstrate creditable coverage. In spaf $11 for issuers and $15 for State and
existing condition exclusion provisions,cific, we anticipate that issuers will belocal government employees. These esti-
the participant’s right to demonstraterequired to develop approximatelymates include the notices required by
creditable coverage, and that the issued60,000 notices in 1997; 5.6 millionissuers on behalf of state and local
will assist in securing a certificate if notices in 1998; and 6.2 million noticesgovernment health plans, since we an-
necessary. in 1999. At 30 seconds for each noticeficipate that most, if not all state and

We have estimated the burden associwe estimate the total hour burden to bdocal government health plans will con-
ated with this information collection 4,400 hours in 1997; 30,000 hours irntract with an issuer to develop the
requirement to be the time required forl998; and 34,000 hours in 1999. Thenotice. The estimates have been disag-
issuers to develop standardized languagespective costs will be $49,000 ingregated below:
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Total Notices

Year Issuers State Health Plans Local Health Plafs Total Notices

1997 320,000 129,826 214,880 664,706

1998 4,878,200 259,653 429,761 5,567,614

1999 5,734,300 259,653 429,761 6,189,714
Total Burden Hours

Year Issuers State Health Plans Local Health Plafs Total Hours

1997 1,592 1,078 1,784 4,454

1998 24,293 2,155 3,567 30,015

1999 28,557 2,155 3,667 34,279

Notice to individual of period of pre- would prevent access to urgent medical998; and 498,000 notices in 1999. At 2
existing condition exclusionWithin a services. The individual need only beminutes for each notice, we estimate the
reasonable time following the receipt ofnotified, however, if, after consideringtotal hour burden to be 960 hours in
the certificate, information relating tothe evidence, a preexisting conditionl997; 14,000 hours in 1998; and 16,600
the alternative method, or other evidencexclusion period will be imposed on thehours in 1999. We estimate the respec-
of coverage, a plan or issuer is requiredndividual. The basis of the determina-tive costs associated with these burdens
to make a determination regarding theion, including the source and substancéeo be $10,600 in 1997; $156,000 in
length of any preexisting condition ex-of any information on which the plan or1998; and $183,000 in 1999. These
clusion period that applies to the indi-issuer relied, must be included in theestimates include the notices required by
vidual and notify the individual of its notice. The plan’s appeals proceduressuers on behalf of state and local
determination. Whether a determinatiorand the opportunity of the individual to government health plans, since we an-
and notification is made within a rea-present additional evidence must also btcipate that most, if not all state and
sonable period of time will depend uponexplained in the notification. local government health plans will con-
the relevant facts and circumstances in- We estimate that issuers will be redract with an issuer to develop the
cluding whether the application of thequired to develop approximately 29,00notice. The estimates have been disag-
preexisting condition exclusion periodnotices in 1997; 425,000 notices ingregated below:

Total Notices

Year Issuers State Health Plans Local Health Plafs Total Notices

1997 27,650 588 766 29,004

1998 422,136 1,176 1,531 425,143

1999 496,182 1,176 1,531 498,889
Total Burden Hours

Year Issuers State Health Plans Local Health Plafs Total Hours

1997 921 20 25 966

1998 14,057 40 51 14,148

1999 16,553 40 51 16,644

45 CFR § 146.122 Special Enrollmenthealth insurance issuers and state amd® 30 seconds for each notice, we
Periods local government health plans to incorestimate the total hour burden to be

This section in the regulation providesporate the modgl notiC(_a into the plan'58,300 hours in 1997, 43,(_)00 hours in
guidance regarding new enroliment right§tandard policy information. We estimatel1998; and 48,000 hours in 1999. We
that employees and dependents have uffl€ burden to be 2 hours annually pehave estimated the costs associated with
der HIPAA. A health insurance issuerissuer, for a total burden of 2,800 hoursthese hour burdens to be $91,000 in
offering group health insurance coveragdhe cost associated with this hour bur1997; $469,000 in 1998; and $527,000
is required to provide a description of theden is estimated to be $30,800 annuallyn 1999. These estimates include the
special enroliment rights to anyone who The second burden associated witiotices required by issuers on behalf of
declines coverage at the time of enrollthis requirement is the time required tostate and local government health plans,
ment. The regulations provide a model oflisseminate the notice to new enrolleesince we anticipate that most, if not all
such a description containing the mini-We estimate that issuers will be requiredtate and local government health plans
mum information mandated by the statuteto develop approximately 1 million no- will contract with an issuer to develop

The first burden associated with thistices in 1997; 5.3 million notices in the notice. The estimates have been
requirement is the time required for1998; and 5.9 million notices in 1999.disaggregated below:
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Total Notices

Year Issuer State Health Plan Local Health Plaf Total Notices
1997 245,508 287,938 500,750 1,034,196
1998 3,750,024 575,875 1,001,500 5,327,399
1999 4,407,828 575,875 1,001,500 5,985,203
Total Burden Hours

Year Issuer State Health Plan Local Health Plan Total Hours
1997 1,964 2,304 4,006 8,273
1998 30,000 4,607 8,012 42,619
1999 35,263 4,607 8,012 47,881

45 CFR § 146.150 Guaranteed Avail-cost associated with this hour burden taiduals or entities who failed to imple-
ability of Coverage for Employers in thebe $163,000. If the State identifies ament the Federal guarantee renewability
PHS Act Group Market Provisions violation and a State has to take someequirements.

This section allows a health insuranc action, we believe that each State will :

. ; Se required to initiate fewer than 1045 CFR § 146.160 Disclosure of Infor-
!Sst’ﬁr to d‘TIny health |niu:qrflct?] Coveragyministrative actions on an annual bamation by Issuers to Employers Seeking
Ir?as ge;moﬁstrgart%%ptgﬁreea ! Iic:bllgsgtearfis against specific individuals or enti-Coverage in the Small Group Market in
authority (if required by trﬁ)g State au- fes who failed to implement the Federathe PHS Act Provisions

thority) that it does not have the ﬁnan_guarantee availability requirements.

cial reserves necessary to underwrit
additional coverage and that it is apply
ing this denial uniformly to all employ-

This section requires issuers to dis-
95 CFR § 146.152 Guaranteed Renewclose information to employers seeking
‘ability of Coverage for Employers in thecoverage in the small group market.
X ; PHS Act Group Market Provisions This section requires information to be

ers in the small group market in the

State consistent with applicable State |n this section issuers are only re_prOVIded by a health insurance issuer

; : . . ; .Y '*offering any health insurance coverage

law and without regard to the claimsquired to report if they are discontinuing, 5 sgmallyem | This inf " g

i f those employers and thei i i ployer. IS Information

experience o - employ # particular type of coverage or d'scon"lncludes the issuer's right to change
employees (and their dependents) or anghuing all coverage. This requirement

health status-related factor relating taxists in the absence of this regulatio? €MiuM rates and the factors that may
those employees and dependents. Thusecause under current insurance pra('f‘—ﬁ.e.Ct changes in premium rates, renew-
issuers are only required to report to theices, State insurance departments ovefllity Of coverage, any preexisting con-
applicable State authority if they aresee discontinuance of insurance producttion exclusion, any affiliation periods

discontinuing coverage in the smalliy their State as a normal busines@Pplied by HMOs, the geographic areas

group market. practice. Therefore, these informatiors€rved by HMOs, and the benefits and

This requirement exists in the absenceollection requirements are exempt fronPremiums available under all health in-
of this regulation because under currenthe PRA under 5 CFR 1320.3(b)(2) andsurance coverage for which the em-
insurance practices, State insurance d& CFR 1320.3(b)(3). However, underPloyer is qualified. The issuer is ex-
partments oversee discontinuance of inHIPAA, States must review policies dur-empted from disclosing information that
surance products in their State as ing their oversight process to make surés proprietary or trade secret information
normal business practice. Thereforethere is a guaranteed availability claus¢nder applicable law.
these information collection require-in each policy. For the 43 States that The information described in this sec-
ments are exempt from the PRA under ®urrently require guaranteed renewabiltion must be language that is under-
CFR 1320.3(b)(2) and 5 CFRity, it is our understanding that this isstandable by the average small employer
1320.3(b)(3). However, under HIPAA, normal business practice. For the otheand sufficient to reasonably inform
States must review policies during theirl2 States, however, we see this Statemall employers of their rights and
oversight process to make sure there islaurden to be about 10 minutes pepobligations under the health insurance
guaranteed availability clause in eacltpolicy, since States already review poli-coverage. This requirement is satisfied if
policy. For the 37 States that currentlycies for other requirements and thighe issuer provides an outline of cover-
require guaranteed availability, it is ourprocess does not prescribe a timetablage, the minimum contribution and
understanding that this is normal busifor reviewing the policies. We see thisgroup participation rules that apply to
ness practice. For the other 18 Stategs a total burden of 6,700 hours. Weany particular type of coverage, and any
however, we see this State burden to bkave estimated the cost associated withther information required by the State.
about 10 minutes per policy, since Statethis hour burden to be $100,500. If theAn outline of coverage is defined as a
already review policies for other re-State identifies a violation and a Stategeneral description of benefits and pre-
quirements and this process does ndtas to take some action, we believe thaniums. This would include an outline of
prescribe a timetable for reviewing theeach State will be required to initiatecoverage similar to the manner in which
policies. We see this as a total burden ofewer than 10 administrative actions orMedigap policies are presented, allowing
10,850 hours. We have estimated than annual basis against specific indithe employer to easily compare one
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policy form to another to determine100 percent. Using these ranges, wauthority contained in 26 U.S.C. 7805,
what is covered and how much theestimated 400,000 to 800,000 of thes8806; Sec. 401, Pub. L. 104-191, 101
coverage will cost. notices would need to be produced irStat. 1936.
We have estimated the total burderdi997 and 800,000 to 1.6 million in 1998 .
associated with this activity to be 2,400and 1999. At 30 seconds per notice, wémendments to the Regulations
hours. We anticipate that 1,200 issuer€stimate the total burden hours to rang#ternal Revenue Service
will be required to provide disclosure tofrom 3,400 to 6,800 in 1997; and 6,80026 CFR Chapter |
small employers on an annual basis. WE 13,600 in 1998 and 1999. We have accordingly, 26 CFR part 54 is
estimate this time to be approximately 2estimated the costs associated with the ended as follows:
hours for each issuer to develop andour burdens to range from $37,400 to
update the standard information relateé74,800 in 1997; and from $74,800 topART 54—PENSION EXCISE TAXES
to the general description of benefits$149,600 in 1998 and 1999. _ L
and premiums on an annual basis and We have submitted a copy of this rule, Paragraph 1. The authority citation
include this information in their policy to OMB for its review of these informa- fOF part 54 is amended by adding entries
information. We have estimated the costion collections. A notice will be pub- N numerical order to read as follows:
associated with this hour burden to bdished in the Federal Register when Authority: 26 U.S.C. 7805 * **
$36,000. approval is obtained. Interested persons Section 54.9801-1T also issued under
are invited to send comments regarding6 U.S.C. 9806.
45 CFR § 146.180 Exclusion of Certainthis burden or any other aspect of these Section 54.9801-2T also issued under
Plans from the PHS Act Group Marketcollections of information. If you com- 26 U.S.C. 9806.
Requirements ment on these information collection Section 54.9801-3T also issued under
_ _ and record keeping requirements, pleasé6 U.S.C. 9806.
Section 146.180(b) includes rules perqi) copies directly to the following —Section 54.9801—4T also issued under
taining to nonfederal governmentalggqresses: 26 U.S.C. 9806.
plans, which are permitted under HIPAA Health Care Financing Administra- Section 54.9801-5T also issued under
tOII elfect to be exempted from some og, 26 U.S.C. 9801(c)(4), 9801(e)(3), and
all of HIPAAS requirements in the PHS Office of Financial and Human Re-9806.

Act. Th lati lish he f ; :
ar?fj mainr:rglcj) fatt;]cénjesé‘;"igr'f Iﬁs ;rﬁcﬁgpsources, Section 54.9801-6T also issued under
-Inp - 26 U.S.C. 9806.

ing Management Planning and Analysi . ,
a nonfederal governmental plan makin 9 g YSI5 Section 54.9802-1T also issued under

this election is required to notify plan taff, 26 U.S.C. 9806
partiCipantS, at the time of enrollment Room C2_26_171 7500 Security Bou- SeCtlon 54 9804—1T also issued under
and on an annual basis, of the fact antevard, 26 U.S.C. 9806
consequences of the election. The bur- Baltimore, MD 21244-1850. Section 54.9806-1T also issued under
den imposed by this is the requirement Attn: John Burke 26 U.S.C 9866

for plans to disseminate standard notifi- tice of Information and Re .

- A , gulatory Par. 2. Sections  54.9801-1T,
cation language describing the plansygtajrs, 54.9801-2T, 54.9801-3T, 54.9801—4T
Office of Management and Budget,54.9801-5T, 54.9801-6T, 54.9802-1T,

election and the consequences of this
election. We anticipate that between Room 10235, New Executive Office 54.9804-1T, and 54.9806-1T are added
to read as follows:

3,500 and 5,000 nonfederal governmen- "0
tal plans will make this election and will Building,
therefore be required to disseminate no- Washington, DC 20503, § 54.9801—1T Basis and scope (tempo-
tifications to their participants on an Attn: Allison Herron Eydt, HCFA rary)..

annual basis. Since this is standard larDesk Officer.

guage that will be incorporated into (a) Statutory basis. Sections
plans’ existing policy documents, we seeStatutory Authorities 54.9801-1T through 54.9801-6T,
the burden as approximately 2 hours per 54.9802-1T, 54.9804-1T, and

plan to develop and update this stan- The Department of Labor interim fi- 54.9806-1T (portability sections) imple-

dardized disclosure statement on an aal rule is adopted pursuant to thement Chapter 100 of Subtitle K of the

nual basis. Thus, we estimate the totaduthority contained in Section 707 ofinternal Revenue Code of 1986.

burden for this activity to range from ERISA (Pub. L. 93-406, 88 Stat. 894; (b) Scope.A group health plan may

7,000 to 10,000 hours. We estimate th@9 U.S.C. 1135) as amended by HIPAAprovide greater rights to participants and

cost associated with these hourly bur(Pub. L. 104-191; 101 Stat. 1936; 2%eneficiaries than those set forth in

dens to range from $77,000 to 110,00¢).S.C. 1181). these portability sections. These port-

per year. The Department of Health and Hu-ability sections set forth minimum re-
The above estimate does not includéan Services interim final rule is quirements for group health plans con-

the cost of disseminating the notices t@dopted pursuant to the authority coneerning:

all plan participants on annual basis andined in Sections 2701, 2702, 2711, (1) Limitations on a preexisting con-

to new enrollees at the time of enroll-2712, 2713, and 2792 of the PHS Actdition exclusion period.

ment. Although we do not have anas established by HIPAA, (Pub. L. 104— (2) Certificates and disclosure of pre-

accurate estimate of the number ofl91, 42 U.S.C. 300gg-1 through 300ggvious coverage.

nonfederal governmental plans willl3, and 300gg—92). (3) Rules relating to creditable cover-

choose to opt out of these provisions, The Department of the Treasury tem-age.

we have provided for a range of 50 toporary rule is adopted pursuant to the (4) Special enroliment periods.
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(c) Similar Requirements under the (ii) When the individual no longer connection with a group health plan.
Public Health Service Act and Employeeesides, lives, or works in a service aregHowever, certain very small plans may
Retirement Income Security AcBec- of an HMO or similar program (whetherbe treated as being in thendividual
tions 2701, 2702, 2721, and 2791 of ther not within the choice of the indi- market rather than the group market;
Public Health Service Act and sectionsvidual) and there is no other COBRAsee the definition of individual market
701, 702, 703, 705, and 706 of thecontinuation coverage available to then this section.)

Employee Retirement Income Securityindividual. Health insurance coveragemeans
Act of 1974 impose requirements simi- Condition means a medical condition. benefits consisting of medical care (pro-
lar to those imposed under Chapter 100 Creditable coveragemeanscreditable vided directly, through insurance or re-
of Subtitle K of the Internal Revenuecoverage within the meaning of imbursement, or otherwise) under any
Code with respect to health insurancg& 54.9801-4T(a). hospital or medical service policy or
issuers offering group health insurance Employee Retirement Income Securitgertificate, hospital or medical service
coverage. See 45 CFR Parts 144, 14@\ct of 1974 (ERISA)means the Em- plan contract, or HMO contract offered
and 148 and 29 CFR Part 2590. Seployee Retirement Income Security Actby a health insurance issuer. However,
also Part B of Title XXVII of the Public of 1974, as amended (29 U.S.C. 1001 dienefits described in § 54.9804—
Health Service Act and 45 CFR Partseq.). 1T(b)(2) are not treated as benefits
148 for other rules applicable to health Enroll means to become covered forconsisting of medical care.
insurance offered in the individual mar-benefits under a group health plan (i.e., Health insurance issueror issuer
ket (defined in § 549801—2T) when coverage becomes ef‘fective), Withmeans an insurance company, insurance
- out regard to when the individual mayservice, or insurance organization (in-
§ 54.9801-2T Definitions  (temporary).have completed or filed any forms thatcluding an HMO) that is required to be

Unless otherwise provided, the defini-2¢ required in order to enroll in thejicensed to engage in the business of
tions in this section govern in applyingP/an- For this purpose, an individualinsurance in a State and that is subject
the provisions of §§ 54.9801-1TWho has health insurance coverage unp State law that regulates insurance
through 54.9801-6T, 54.9802-1Td€r @ group health plan is enrolled in(ithin the meaning of section 514(b)(2)
54.9804-1T, and 54.9806—1T. the plan regardless of whether the indipf ERISA). Such term does not include

Affiliation period means a period of vidual elects coverage, the individual I1Sg group health p|an_
time that must expire before health? dependent who becomes covered as apegith maintenance organizatioor
insurance coverage provided by af€Sult of an election by a participant, ofyMO means—

HMO becomes effective, and duringthe individual becomes covered without (1) A federally qualified health main-
which the HMO is not required to @n election. tenance organization (as defined in sec-

; : Enrollment date definitions(enroll- . .
de benefits. (
provide benefits ment dateandfirst day of coverageare tion 1301(a) of the PHSA);

_ ; ; 2) An organization recognized under
COBRAdefinitions: th forth in 8 54.9801-3T(2)(2)(1) andStz(ﬂé law ag a health mainq[enance orga-
(1) COBRA means Title X of the ~'Excepted benefitsneans the benefits MZation; or o
Consolidated Omnibus Budget Recongescribed as excepted in § 54.9804— (3) A similar organization regulated
ciliation Act of 1985, as amended. 1T(b). under State law for solvency in the
(2) COBRA continuation coverage Genetic informationmeans informa- Same manner and to the same extent as
means coverage, under a group healtion about genes, gene products, anguch a health maintenance organization.
plan, that satisfies an applicable COBRAnherited characteristics that may derive Individual health insurance coverage
continuation provision. from the individual or a family member. means health insurance coverage offered
(3) COBRA continuation provision This includes information regarding car-to individuals in the individual market,
means sections 601-608 of the ERISAsier status and information derived frombut does not include short-term, limited
section 4980B of the Internal Revenudaboratory tests that identify mutationsduration insurance. For this purpose,
Code (other than paragraph (f)(1) ofin specific genes or chromosomesghort-term, limited duration insurance
such section 4980B insofar as it relatephysical medical examinations, familymeans health insurance coverage pro-
to pediatric vaccines), and Title XXII of histories, and direct analysis of genes ovided pursuant to a contract with an
the PHSA. chromosomes. issuer that has an expiration date speci-
(4) Exhaustion of COBRA continua- Group health insurance coveragefied in the contract (taking into account
tion coveragemeans that an individual's means health insurance coverage offeredy extensions that may be elected by
COBRA continuation coverage cease connection with a group health planthe policyholder without the issuer’s
for any reason other than either failure Group health planmeans a plan (in- consent) that is within 12 months of the
of the individual to pay premiums on acluding a self-insured plan) of, or con-date such contract becomes effective.
timely basis, or for cause (such agributed to by, an employer (including alndividual health insurance coverage can
making a fraudulent claim or an inten-self-employed person) or employee orinclude dependent coverage.
tional misrepresentation of a materiaganization to provide health care (di- Individual market means the market
fact in connection with the plan). Anrectly or otherwise) to the employeesfor health insurance coverage offered to
individual is considered to have ex-former employees, the employer, otherindividuals other than in connection
hausted COBRA continuation coveragessociated or formerly associated witlwith a group health plan. Unless a State
if such coverage ceases— the employer in a business relationshipelects otherwise in accordance with sec-
(i) Due to the failure of the employer or their families. tion 2791(e)(1)(B)(ii) of the PHSA, such
or other responsible entity to remit pre- Group marketmeans the market for term also includes coverage offered in
miums on a timely basis; or health insurance coverage offered irtonnection with a group health plan that
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has fewer than two participants as curas a condition identified as a result of &rom, an individual licensed or similarly
rent employees on the first day of thepre-enrollment questionnaire or physicahuthorized to provide such services un-

plan year. examination given to the individual, order State law and operating within the
Issuer means a health insurance isteview of medical records relating to thescope of practice authorized by State
suer. pre-enrollment period. law.
Late enrollment definitionglate en- Public health plan means public (B) For purposes of this paragraph
rollee and late enrollmeni are set forth health plan within the meaning of (a)(1)(i), the 6-month period ending on
in 8§ 54.9801-3T(a)(2)(iii) and (iv). § 54.9801-4T(a)(1)(ix). the enrollment date begins on the

Medical care has the meaning given Public Health Service Act (PHSA)6-month anniversary date preceding the
such term by section 213(d) of themeans the Public Health Service Act (4Z2nroliment date. For example, for an
Internal Revenue Code, determined).S.C. 201, et seq.). enrollment date of August 1, 1998, the
without regard to section 213(d)(1)(C) Significant break in coveragmeans a 6-month period preceding the enroliment
and so much of section 213(d)(1)(D) assignificant break in coveragaithin the date is the period commencing on Feb-
relates to qualified long-term care insurmeaning of § 54.9801-4T(b)(2)(iii). ruary 1, 1998 and continuing through

ance. Specia| enrollment dateneans aspe- July 31, 1998. As another example, for
Medical conditionor conditionmeans cjal enroliment datewithin the meaning an enroliment date of August 30, 1998,
any condition, whether physical or menf § 54.9801-6T(d). the 6-month period preceding the enroll-

tal, including, but not limited to, any sState health benefits risk pooheans ment date is the period commencing on
condition resulting from iliness, injury 3 State health benefits risk postithin February 28, 1998 and continuing
(whether or not the injury is accidental),the meaning of § 54.9801-through August 29, 1998.

pregnancy, or congenital malformation4T(a)(1)(\,")_ (C) The rules of this paragraph
However, genetic information is not a \wajting periodmeans the period that (@)(1)(i) are illustrated by the following
condition. must pass before an employee or depefXa@mples:

Placement, or being placed, for adop-gent is eligible to enroll under the terms_Ex@mple L.0) Individual A is treated for a

; ; ; medical condition 7 months before the enrollment
tion means the assumption and retentiogs 5 group health plan. If an employeegate in EmployeRs group health plan. As part of

of a legal obligation for total or partial or gependent enrolls as a late enrollee aiuch treatmentA's physician recommends that a
support of a child by a person withon 5 special enroliment date, any periodpllow-up examination be given 2 months later.
whom the child has been placed inyefore such late or special enrollment i?eSp"e this recommendatioA, does not receive a
anticipation of the child's adoption. Thenot a waiting period. If an individual ice. gisgnoais. care. of treatment for that cond-
child’s placement for adoption with such i i indiice. diag ; ' - i

. SUCllseeks and obtains coverage in the indion is recommended té or received byA during
person terminates upon the terminatiogyqyal market, any period after the datehe 6-month period ending oA's enroliment date

of such legal obligation. the individual files a substantially com-in EmployerRs plan.

Plan year means the year that ispjete application for coverage and be- () In this Example 1 Emp'g}’.erRs plan may__
designated as the plan year in the plag, . . not impose a preexisting condition exclusion wit
re the first day of coverage is arespect to the condition for whictA received

document of a group health plan, exceplyaiting period. treatment 7 months prior to the enroliment date.
that if the plan document does not Example 2.(i) Same facts aExample lexcept
designate a plan year or if there is ng 54.9801-3T Limitations on preexist-that EmployerR's plan learns of the condition and
lan document, the plan year is— : . ; : _attaches a rider t@&\'s policy excluding coverage
P (1) The deductibleelimity ear used un_mg condition exclusion period (tempo for the condition. Three months after enrollment,
y rary). As condition recurs, and EmployeR's plan

der the plan; ' - dit lusi denies payment under the rider.

(2) If the plan does not impose (a) Preexisting conc iion exclusien (i) In this Example 2 the rider is a preexisting
deductibles or limits on a yearly basis, (1) In general Subject to paragraph condition exclusion and EmployeRs plan may
then the plan year is the policy year;(b) of this section, a group health plannot impose a preexisting condition exclusion with

. ; ; i~irespect to the condition for whictA received
(3) If the plan does not imposemay impose, with respect to a particiy 2 - " " e Boior 10 ihe enrollment date.

deductibles or limits on a yearly basispant or beneficiary, a preexisting condi- "gyampie 3.(i) Individual B has asthma and is
and either the plan is not insured or thdlon _eXC|US|0n only if the requirementStreated for that condition several times during the
insurance policy is not renewed on arPf this paragraph (a) are satisfied. (Seé-month period beforeB's enroliment date in
annual basis, then the plan year is thBHSA section 2701 and ERISA sectiorEmployer Ss plan. The plan imposes a 12-month

\ . : : it : preexisting condition exclusionB has no prior
employer’s taxable year; or 701 under which this prohibition is aISOcreditable coverage to reduce the exclusion period.

(4) In any other case, the plan year ig’mpqsed on a health ] insurance iSSU€fhree months after the enroliment da,begins
the calendar year. offering group health insurance covercoverage under Employe8s plan. Two months

Preexisting condition exclusiomeans 2age.) 'atgir)’ ?nisthhigslrz)i)zzlrirfeli fgrEarﬁtTg“i'r Ss olan ma
a limitation or exclusion of benefits. .(I) 6_m0r.]t.h IOOk‘ba?k ruleA preex- exclude payment E‘)or the t?os);/)ital stpay andythe
relating to a condition based on the factsting Cgﬂdlthh exclusion must relate tophysician services associated with this illness
that the condition was present before tha condition (whether physical or men-because the care is related to a medical condition
first day of coverage, whether or nottal), regardless of the cause of thdor which treatment was received i during the
any medical advice, diagnosis, care, ogondition, for which medical advice, 6-month period before the enroliment date.

’ ’ ’ . . Example 4.(i) Individual D, who is subject to a
treatment was recommended or receivediagnosis, care, or treatment was FECOMeexisting condition exclusion imposed by Em-
before that day. A preexisting conditionmended or received within the 6-monthpioyer U's plan, has diabetes, as well as a foot
exclusion includes any exclusion appliperiod ending on the enrollment datecondition caused by poor circulation and retinal
cable to an individual as a result of (A) For purposes of this paragraphﬁqefengéatg?ec(ﬁmhatﬁb‘l’J"tt‘e'ghtgredigggfég’”sA;g’r‘t
information that is obtained relating to(a)(1)(i), medical advice, diagnosis, caret,mﬁ(’)IIing in the glanD stumbles and breaks a leg.
an _ir_ldividual_’s health status before the_Jr treatment is taken into account _only (i) In this Example 4 the leg fracture is not a
individual's first day of coverage, suchif it is recommended by, or receivedcondition related toD's diabetes, even though
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poor circulation inD’s extremities and poor vision be reduced under paragraph (a)(1)(iii) by E's day:p|an may not impose any preexisting
may have contributed towards the accident. Howef creditable coverage as of October 13, 1998ndition exclusion with regard to the
ever, any additional medical services that may be (iiiy Late enrollee means an indi- chid

needed because &@'s preexisting diabetic condi- _ . K .
tion that would not bep needed %y another patienYIdual whose enroliment in a plan is a (i) Example.The rule of this paragraph (b)(1)

with a broken leg who does not have diabetes ma{ate.' enrollment. is Ei;lustratled_by éhe foIIowintg?] exe;tmple: | .
_be subject to the preeX|§tlng condition exclusion (IV)(A) Late enrollmentmeans enroll- Emai?gs\./(g groﬁ\r/)eﬂeg?hn pI;na I%l;ji(\e/?drgeénﬁgsm
'mgi‘;s‘,ffa;';?f;q'zmg’%“; p;";‘;éxisﬂng condition €Nt under a group health plan otheg chiig born with a birth defect. Because the child
exclusion (the look-forward rule)A preexisting than on— is enrolled in EmployetWs plan within 30 days

condition exclusion is not permitted to extend for (1) The earliest date on which cover-of birth, no preexisting condition exclusion may

more than 12 months (18 months in the case of age can become effective under th%%pllrgfgrs\/?g pvlsgtnh Trr?rse%efrtlo;ct)hstg?tercmg cﬁﬁggr

late enrollee) after the enrollment date. For pur . . \

poses of this paragraph (a)(1)(ii), the 12-montic'MS Of the plan; or birth, E commences employment with EmployXr
and 18-month periods after the enroliment date are (2) A special enrollment date for theand enrolls with the child in Employexs plan 45
determined by reference to the anniversary of thendividual. days after leaving EmployeWs plan. Employer

enrollment date. For example, for an enrollment AT X's pl_an_ impose_s_ a 12-month exclusion for any
date of August 1, 1998, the 12-month period after (B) If an individual ceases to be preexisting condition.

the enrollment date is the period commencing oeligible for coverage under the plan by i) in this Example Employer X's plan may

August 1, 1998 and continuing through July 31terminating employment, and then subwnot impose any preexisting condition exclusion

1999. sequently becomes eligible for coveragaith respect toEs child because the child was
(i) Reducing a preexisting condition exclusion nder the plan by resuming emp|oy_COV9fed within 30 days of birth and had no

period by creditable coveragélhe period of any TIT . .7 significant break in coverage. This result applies
preexisting condition exclusion that would other-MeNt, only eligibility during the indi- regardiess of whetheE's child is included in the

wise apply to an individual under a group healthvidual's most recent period of employ-certificate of creditable coverage provided Eoby
plan is reduced by the number of days of creditment is taken into account inEmployer W indicating 300 days of dependent
able coverage the individual has as of the enrolidetermining whether the individual is acoverage or receives a separate certificate indicat-

ment date, as counted under § 54.9801-4T. F . ing 90 days of coverage. Employ&fs plan may
purposes of § 54.9801-1T through § 54_9801(ihte enrollee under the plan with reSpecifnpose a preexisting condition exclusion with

6T, the phrase “days of creditable coverage” hadQ the most recent p?riOd Of_ Coveragerespect tck for up to 2 months for any preexisting
the same meaning as the phrase “aggregate of tfeimilar rules apply if an individual condition of E for which medical advice, diagno-
periods of creditable coverage” as such phrase iagain becomes eligible for coverage folS!s, care, or treatment was recommended or re-

used in section 9801(a)(3) of the Internal Revenugqi ; eived byE within the 6-month period ending on
Code. fowing a suspension of coverage tha s enrollment date in EmployeXs plan.

(V) Other standards.See § 54.9802-1T for aPPlied generally under the plan. (2) Adopted childrenSubject to para-
other standards that may apply with respect to (V) Examples.The rules of this para- graph (b)(3) of this section, a group

certainhbelrtmr(]afitI limitations or restrictions under agraph (a)(2) are illustrated by the f°|'health plan may not impose any preex-
rou eal an. H . .. e . .
’ (2)pEnro||mgnt definitions— lowing examples: isting condition exclusion in the case of

() Enrollment date means the first day of EXample 1.() EmployeeF first becomes eli- 5 chijld who is adopted or placed for

; ; i : - «tgible to be covered by Employé#'s group health . L
coverage or, if there is a waiting period, the f'rSthan on January 1, 1999, but elects not to enroll i,@dopnon before attaining 18 years of

day of the waiting period. the plan until April 1, 1999. April 1, 1999 is not a age and who, as of the last day of the

of a0 el covered o beneis under aSecil enrolment date 6 30-day period beginning on the date of

group health plan in the group market, the first (i) In this Example 1 F would be a late the adoption or placement for adoption,

day of coverage under the plan and, in the case &nrollee with respect ¢’s coverage that became j5 covered under creditable coverage.

an individual covered by health insurance covereffective under the plan on April 1, 1999. This rule does not apply to coverage

age in the individual market, the first day of Example 2.(i) Same asExample 1 except that before the date of such adoption or

coverage under the policy. F does not enroll in the plan on April 1, 1999 and . p
(B) The following example illustrates the rule terminates employment with Employ&/ on July placement for. adoption.

of paragraph (a)(2)(ii)(A) of this section: 1, 1999, without having had any health insurance (3) Break in coverage.Paragraphs
Example. (i) Employer V's group health plan f\cl\(l)vg:la%znuﬁgr?/r tlhez%lgg' Iznrc(lehilgeil?g]%bllzem?é?yg; d(b)(l) and (2) of this section no longer

provides for coverage to begin on the first day o ) ) ; inifi

the first payroll period following the date an €lects coverage under Employ@fs plan effective fapply to a child after a significant break

employee is hired and completes the applicablén January 1, 2000. In coverage.

enrollment forms, or on any subsequent January 1 (ii) In this Example 2 F would not be a late  (4) Pregnancy.A group health plan

after completion of the applicable enrollmentenrollee with respect t&'s coverage that became may not impose a preexisting condition

forms. EmployerV's plan imposes a preexisting effective on January 1, 2000. exclusion relating to pregnancy as a

condition exclusion for 12 months (reduced by the () Exceptions pertaining to preexist- ioti iti
individual’s creditable coverage) following an indi- in ( (Zonditio% echSsions—g P preexisting .Cond't'on'
vidual's enroliment date. EmployeE is hired by g (5) Special enrollment dategor spe-

Employer V on October 13, 1998 and then on (1) Newborns— cial enrollment dates relating to new
October 14, 1998 completes al:ld files all the forms () In general. Subject to paragraph dependents, see § 54.9801-6T(b).
necessary to enroll in the plai's coverage under . . . , . . .
the plan becomes effective on October 25, 1904P)(3) of this section, a group h_eallth. (c) Notice of plan’s preexisting condi-
(which is the beginning of the first payroll period Plan ‘may not Impose any preexistingion _eXC|U5|0nA group health p|§lﬂ may
after E's date of hire). condition exclusion with regard to anot impose a preexisting condition ex-
(i) In this Example E's enroliment date is child who, as of the last day of theclusion with respect to a participant or
October 13, 1998 (which is the first day of the 30_qay period beginning with the datedependent of the participant before noti-
waiting period forE's enrollment and is alsd's . . . - . . L
date of hire). Accordingly, with respect @, the ©Of Dirth, is covered under any creditablefying the participant, in writing, of the
6-month period in paragraph (a)(1)()) would be thecoverage. Accordingly, if a newborn isexistence and terms of any preexisting
period from April 13, 1998 through October 12, enrolled in a group health plan (or othercondition exclusion under the plan and
1%9%; éhe masimun perm'lsds'b'e Ipe”Od dU_”tngcreditabIe coverage) within 30 days afof the rights of individuals to demon-
}';]’g'ccondrﬂggys;djs‘i’oﬁ”uﬁ%‘ér pi‘)rggr;)ﬁr(ea%’(“ls)(}i)ter birth and subsequently enrolls instrate creditable coverage (and any ap-
would be the period from October 13, 19g9g@nother group health plan without aplicable waiting periods) as required by
through October 12, 1999, and this period wouldsignificant break in coverage, the othe® 54.9801-5T. The description of the
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rights of individuals to demonstrateof such State and who, by reason of thany days in a waiting period for a plan
creditable coverage includes a descripexistence or history of a medical condi-or policy are not creditable coverage
tion of the right of the individual to tion— under the plan or policy.
request a certificate from a prior plan or (1) Are unable to acquire medical (i) Days not counted before signifi-
issuer, if necessary, and a statement thaare coverage for such conditioncant break in coverageDays of credit-
the current plan or issuer will assist inthrough insurance or from an HMO; orable coverage that occur before a sig-
obtaining a certificate from any prior (2) Are able to acquire such coveragenificant break in coverage are not
plan or issuer, if necessary. only at a rate which is substantially inrequired to be counted.

excess of the rate for such coverage jii it ianifi i
§ 54.9801-4T Rules relating to credit-through the membership organizationcogg)rag[;?ﬂn;gmf%faﬂ? g:g;(n ti: rtzg\ljelp_
able coverage (temporary). (vii) A health plan offered under age means a period of 63 consecutive

(a) General rules— Title 5 U.S.C. Chapter 89 (the Federalyays during all of which the individual
(1) Creditable coverageFor purposes Employees ';'ea#h Ilientlaﬁts Program)goes  not have any creditable coverage,
of this section, except as provided in (i) A public health plan. For pur- except that neither a waiting period nor
paragraph (a)(2) of this section, the ternfooc> of this section, a public healthyq affiliation period is taken into ac-
creditable coveragemeans coverage of plan ‘means any plan established Ogount in determining a significant break
an individual under any of the follow- Maintained by a State, county, or othefn coverage. (See section 731(b)(2)(iii)
ol sniin f 3 St ERSa i s 2Tl o
i i int oYy - e PHSA which exclude from preemp-
§ g)A,.g\g%rf_u;T.health plan as defined INjngiviguals who are enrolled in the plan.tion State insurance laws that require a
(i) Health insurance coverage as de;: () A health benefit plan under S€C-preak of more than 63 days before an
fined in § 54.9801-2T (whether or nottLljog g(ez)ngl(é?)e Peace Corps Act (22individual fhas a Slgnlflcaptsbreakl in
i i i 2.0 : coverage for purposes of State law.
the entity offering the coverage is sub- (2) Excluded coverage.Creditable ) gExampIeps. 'FI)'he following ex )

ject to Chapter 100 of Subtitle K of the j\,014 i
: ge does not include coverage conghjes jllustrate how creditable cover-
Internal Revenue Code, and without rez isting solely of coverage of excepte P

gard to whether the coverage is offere - : - o ge is counted in reducing preexisting
in the group market, the individual mar.%egf',t\jet(hd:dsscng?dcéﬂnt?n§4'3r2%ﬁat?gCondltlon exclusion periods under this

ket, or otherwise). coverage.For purposes of reducing anyparagraph (B)(2):

iy Part A or B of Title XVIII of the e L . . Example 1(i) Individual A works for Employer
(il preexisting condition exclusion period,p and has creditable coverage under Empld9sr

Soc_:ial S_ecurity Act (Medicare). . as provided under 8§ 54.9801-plan for 18 months befor&'s employment termi-
(iv) Tltle_ X_IX of the Social Security 3T(a)(1)(iii), a group health plan deter-nates.A is hired by EmployerQ, and enrolls in
Act (Medicaid), other than coveragemines the amount of an individual's EMPloyerQs group health plan, 64 days after the

consisting solely of benefits under sec- . . last date of coverage under EmployBis plan.
g Y creditable coverage by using the StanEmployer Q's plan has a 12-month preexisting

tion 1928 of the Social Security Act (the yarg method described in paragraph (jondition exclusion period.
program for distribution of pediatric o thjg section, except that the plan may (i) In this Example 1 because had a break in

vaccines). _use the alternative method under paraoverage of 63 days, Employe@s plan may
(v) Title 10 U.S.C. Chapter 55 (medi- raph (c) of this section with respect todisregardA's prior coverage and may be subject

/ %o a 12-month isti diti lusi
cal and dental care for members ang@ny or all of the categories of benefltspoergd_ month - preexisting - condition  exclusion

fcoerrr;aelré ;(;rrr\?ii; smgrr?dbefrc?r ?r]:eitrh?j eug:]desc;rlbed under paragraph (c)(3) of this Example 2(i) Same facts aExample 1 except

' ) PENsection or may provide that a healthhat A is hired by EmployerQ, and enrolls in
dents; for purposes of Title 10 U.S.Cinsyrance issuer offering health insurEmployerQs plan, on the 63rd day after the last
Chapter 55,uniformed servicesmeans gnce coverage under the plan may usgte of coverage under Employ@is plan.
the armed forces and the Commissioneghe ajternative method of counting cred- (i) In this Example 2 A has a break in

Corps of the National Oceanic and At-itaple coverage coverage of 62 days. Becauses break in cover
: o : : age is not a significant break in coverage, Em-
mospheric Administration and of the (b) Standard method— ployer Q's plan must countA's prior creditable

Publ_ic Health_SerViCG)- (1) Specific benefits not consideredcoverage for purposes of reducing the plan’s
(vi) A medical care program of the ynder the standard method, a groupreexisting condition exclusion as it applies Ao

Indian Health Service or of a tribal hegjth plan determines the amount of Example 3() Same facts aExample 1 except

i i . . hat EmployerQ’s plan provides benefits through
Org(]jliglzztg)tr;te health benefits risk pool Credltable. .Coverag? W.IthOUt regard téan insgrgnge polics thatF? as requi_req _by applicgb[e
. . Pool. the specific benefits included in thesiate insurance laws, defines a significant break in
For purposes qf this section, a Stat%overage. coverage as 90 days.
health benefits risk pool means— (2) Counting creditable coverage— (i) In this Example 3 the issuer that provides
(A) An organization qualifying under (i) Based on daysFor purposes of group health insurance to Employ@¥s plan must
section 501(C)(26); reducing the preexisting condition eXCIU-Coum A's period of creditable coverage prior to

-~ . . - . the 63-day break.
(B) A qualified high risk pool de- sion period, a group health plan deter- Example 4 (i) Same facts agxample 3 except

scribed in section 2744(c)(2) of themines the amount of creditable coverageat EmployerQs plan is a self-insured plan, and,
PHSA; or by counting all the days that the indi-thus is not subject to State insurance laws.

(C) Any other arrangement sponsoredidual has under one or more types of (i) In this Example 4 the plan is not governed
by a State, the membership compositioereditable coverage. Accordingly, if on aby the longer break rules under State insurance
of which is specified by the State andparticular day, an individual has credit-'a;"r’ d:(;‘d A's previous coverage may be disre-
Whlc;h is estab.llshed and 'mamtamed priable coverage from more than on Example 5 (i) Individual B begins employment
marily to provide health insurance cov-source, all the creditable coverage ORith EmployerR 45 days after terminating cover-
erage for individuals who are residentghat day is counted as one day. Furthegge under a prior group health plan. EmploRs
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plan has a 30-day waiting period before coverages May 1, 1997. PlarZ has a 12-month preexisting  (4) Plan notice. If the alternative
begins.B enrolls in EmployerR's plan when first condition exclusion period. method is used, the plan is required to—

eligible. (i) In this Example PlanZ may determine, in . . .
(i) In this Example 5 B does not have a accordance with the rules prescribed in paragraph (i) State prominently that the plan is

significant break in coverage for purposes of(b)(2)(), (i), and (iii), that F has 82 days of Using the alternative method of counting
determining whetheB's prior coverage must be creditable coverage (29 days in January, 28 daysreditable coverage in disclosure state-
counted by EmployerRs plan. B has only a in February, and 25 days in March). Thus, thements concerning the plan, and state this
44-day break in coverage because the 30-dagreexisting condition exclusion period will no Ny )
waiting period is not taken into account in deter-longer apply toF on February 8, 1998 (82 days to each enrollee at_the time of enroll
mining a significant break in coverage. before the 12-month anniversary of F’s enrollmenme_r_‘t under th_e plan; and

Example 6 (i) Individual C works for Em- (May 1)). For administrative convenience, how- (i) Include in these statements a de-
ployer S and has creditable coverage under Emevegl Planz Ima}y CO”_SICéef ‘Itlhat Ithe preeX|Ist|ng scription of the effect of using the
ployer Ss plan for 200 days befor€s employ-  condition exclusion period wil no longer apply 1o gjternative method, including an identifi-

i i g F on the first day of the month (February 1). . b

ment is terminated and coverage ceas®ss then y ( y 1) cation of the categories used.

unemployed for 51 days before being hired by (c) Alternative method— . . .
Employer T. Employer T's plan has a 3-month (1) Specific benefits consideredJn- (5) Disclosure of information on pre-

waiting period. C works for EmployerT for 2 . vious benefitsSee § 54.9801-5T(b) for
months and then terminates employment. EIeveger the alternative method, a group

days after terminating employment with Employern€alth plan determines the amount O?pSCIraal el’utlesa C?gr?egvr}gsfelfdgsme tf?;
T, C begins working for EmployeiU. Employer creditable coverage based on coverag%o erage 1o F;] g ( ; ) using g
Us plan has no waiting period, but has a 6-within any category of benefits de-2.cinative method of counting credit-
month preexisting condition exclusion period.  gnribad in paragraph (c)(3) of this Sec_able coverage under this paragraph (c).
(6) Counting creditable coverage—

(i) In this Example 6 C does not have 2 dion and not based on coverage for any .
(i) In general. Under the alternative

significant break in coverage because, after disr th b fits. Th | th
garding the waiting period under Employdrs OUNEr DENEIts. e plan may use the
plan, C had only a 62-day break in coverage (5lalternative method for any or all of themethOd' the group h?a!th plan counts
days plus 11 days). Accordinglfz has 200 days categories. The plan may apply a differcreditable coverage within a category if
of crciabe coverage il may iy brceisting conciion exclsion pe.21Y 1evel of benets s provided witin
sion period with respect tG. riod with respect to each category (an gt Y- ) g L e
. o . : lv a different preexisting condi- ursement account or arrangement suc
Example 7 (i) Individual D terminates employ- may apply p g flexibl di t
ment with EmployerV/ on January 13, 1998 after tion exclusion period for benefits that@S @ flexible spending arrangement (as
being covered for 24 months under Employés  are not within any category). The credit.defined in section 106(c)(2) of the Inter-
group health plan. On March 17, the 63rd day o coverage determined for a categor al Revenu_e _Code) does not constitute
without coverageP applies for a health insurance . . th t
icy i indivi ication _ Of benefits applies only for purposes ofc0V€rage within any category.
policy in the individual market.D’s application . pplies only purp (i) Special rulesin counting an indi-
is accepted and the coverage is made effectiveeducing the preexisting condition exclu- p 9

May L. sion period with respect to that categoryVidual’s creditable coverage under the
(i) In this Example 7 becauseD applied for An individual's creditable coverage for alternative method, the group —health
the policy before the end of the 63rd day,|onafits that are not within any categor lan first determines the amount of the

coverage under the policy ultimately became ef, . . . iv/i ) i
fective,gthe period bet?/vee% the dateyof applicatiofor  Which the alternative method jsindividual’s creditable - coverage  that

and the first day of coverage is a waiting periodbeing used is determined under thé"dy be _CountEd under paragraph (b) of
and no significant break in coverage occurred evestandard method of paragraph (b) of thighis section, up to a total of 365 days of
though the actual period without coverage was 10&gction. the most recent creditable coverage (546

days. (2) Uniform application A plan using days for a late enrollee). The period

Example 8. (i) Same facts &ample 7 except ; ; : over which this creditable coverage is
X ot oy indivi the alternative method is required to . ) g€ IS
that D's application for a policy in the individual q determined is referred to as the determi-

market is denied. apply it uniformly to all participants and “< " .
(i) In this Example 8 becausd did not obtain  beneficiaries under the plan. A plan thaf@tion period. Then, for the category
coverage following applicationD incurred a sig- provides benefits through one or moreSDEC|f|Ed under the alternative method,

nificant break in coverage on the 64th day. insurance policies (or in part throughthe plan counts within the category all
(v) Other permissible counting one or more insurance policies) will notdays of coverage that occurred during
methods— fail the uniform application requirementthe determination period (whether or not

(A) Rule. Notwithstanding any other of this paragraph (c)(2) if the alternative?® Significant break in coverage for that
provision of this paragraph (b)(2), formethod is used (or not used) separatefg@t€gory occurs), and reduces the indi-
purposes of reducing a preexisting conwith respect to participants and benefi¥idual's preexisting condition exclusion
dition exclusion period (bUt not for ciaries under any po|icy, provided thatpenOd for that category by that number
purposes of issuing a certificate undefhe alternative method is applied uni2f days. The plan may determine the
§ 54.9801-5T), a group health plan mayormly with respect to all coverage@mount of creditable coverage in any
determine the amount of creditable covunder that policy. The use of the alterna®ther reasonable manner, uniformly ap-
erage in any other manner that is afive method is required to be set forth inPlied thatis at least as favorable to the
least as favorable to the individual aghe plan. individual. _
the method set forth in this paragraph (3) Categories of benefitsThe alter- (i) Example.The rules of this para-
(b)(2), subject to the requirements Ofhative method for counting creditabled'@Ph (C)(6) are illustrated by the fol-

other applicable law. coverage may be used for coverage fdPWing example:

i _ ; ; e Example. (i) Individual D enrolls in Employer
(B) Example.The rule of this para- the foIIowmg categories of benefits V's plan on January 1, 2001. Coverage under the

graph_ (b)2)(v) is illustrated by the (i) Mental health; plan includes prescription drug benefits. On April
following example: (i) Substance abuse treatment; 1, 2001, the plan ceases providing prescription
Example (i) Individual F has coverage under (iii) Prescription drugs drug benefits.D’s employment with EmployeV
group health plar¥ from January 3, 1997 through . . ’ ends on January 1, 2002, aft€r was covered
March 25, 1997.F then becomes covered by (iv) D_ental care, or under EmployerV's group health plan for 365
group health plarZ. F’s enroliment date in Pla@ (V) Vision care. days.D enrolls in EmployerY’s plan on February
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1, 2002 Dr's enrollment date). EmployeY's plan  (though the issuer would have violated (2) Example The rule of this para-

uses the alternative method of counting creditabl et ; ; ic i
coverage and imposes a 12-month preexistiny;e certification requirements pursuangraph (a)(1)(iv)(B) is illustrated by the

condition exclusion on prescription drug benefits[0 Section 2701(e) of the PHSA andfollowing example:

(i) In this Example Employer Y's plan may section 701(e) of ERISA). Example (i) A group health plan provides cov-

. P " . der an HMO option and an indemnity
impose a 275-day preexisting condition exclusion ; ; ; erage un . -
with respect toD for prescription drug benefits (iv) Special rules relating to ISSUETS option with a_different issuer, and only allows

pecauseD had 90 days of crediable coveagePOViding coverage under a plan—  enpiess o e on sach nuary L el
relating to prescription drug benefits withiB's (A)(l) Responsibility of issuer for cov- an agreement with the pl)én to provide automatic

determination period. erage period.See 29 CFR 2590.701—5certificates as permitted under paragraph (a)(2)(ii)

P ; and 45 CFR 146.115, under which aref this section.
§ 54.9801-5T Certification and disclo- (i) In this Example if an employee switches

sure of previous coverage (temporary)!SSUer 1S not r.eq“'red to prowde_ Imcor_from the indemnity option to the HMO option on
-~ i mation regardmg coverage provided tQanyary 1, the issuer must provide the plan (or a
(@) Certificate of creditable cover- an individual by another party. person designated by the plan) with appropriate

age— (2) Example The rule referenced by information with respect to the individual’s cover-

1) Entities required to provide cer- ... . L age with the indemnity issuer. However, if the
tifif:a)te— q P this paragraph (a)(1)(iv)(A) is illustratedingividual's coverage with the indemnity issuer

. . by the following example: ceases at a date other than January 1, the issuer is
(i) In general.A group health plan is Example (i) A plan offers coverage with an instead required to provide the individual with an

required to furnish certificates of credit-i\10 gption from one issuer and an indemnity@utomatic certificate. 3

able coverage in accordance with thigption from a different issuer. The HMO has not (2) Individuals for whom certificate
paragraph (a) of this section. (See PHSAntered into an agreement with the plan to providénust be provided; timing of issuance—
section 2701(e) and ERISA sectiorgertificates as permitted under paragraph (a)(1)(iii) (i) Individuals. A certificate must be
701(e) under which this obligation isof this section. provided, without charge, for partici-
also imposed on a health insurance (i) In this Example if an employee switches nants or dependents who are or were
issuer offering group health insurancq‘rom the indemnity option to the HMO option and ¢ erad under a group health plan upon

ater ceases to be covered under the plan, al
Coverage') certificate provided by the HMO is not required tor%Ie occurrence of any of the events

(i) Duplicate certificates not re- provide information regarding the employee’s cov-described in paragraph (a)(2)(ii) or (iii)
quired. An entity required to provide a erage under the indemnity option. of this section.
certificate under this paragraph (a)(1) (B)(1) Cessation of issuer coverage (i) Issuance of automatic certificates.
for an individual is deemed to haveprior to cessation of coverage under aThe certificates described in this para-
satisfied the certification requirementsplan. If an individual's coverage under graph (a)(2)(ii) are referred to as auto-
for that individual if another party pro- an issuer’s policy ceases before thénatic certificates.
vides the certificate, but only to theindividual's coverage under the plan (A) Qualified beneficiaries upon a
extent that information relating to theceases, the issuer is required (undegualifying event.In the case of an
individual's creditable coverage andsection 2701(e) of the PHSA and sectiomndividual who is a qualified beneficiary
waiting or affiliation period is provided 701(e) of ERISA) to provide sufficient (as defined in section 4980B(g)(1)) en-
by the other party. For example, a groupnformation to the plan (or to anothertitled to elect COBRA continuation cov-
health plan is deemed to have satisfieparty designated by the plan) to enable arage, an automatic certificate is re-
the certification requirement with re- certificate to be provided by the plan (orquired to be provided at the time the
spect to a participant or beneficiary ifother party), after cessation of the indidindividual would lose coverage under
any other entity actually provides avidual's coverage under the plan, thathe plan in the absence of COBRA
certificate that includes the informationreflects the period of coverage under theontinuation coverage or alternative
required under paragraph (a)(3) of thigolicy. The provision of that information coverage elected instead of COBRA
section with respect to the participant oto the plan will satisfy the issuer’s continuation coverage. A plan satisfies
beneficiary. obligation to provide an automatic cer-this requirement if it provides the auto-

(iii) Special rule for group health tificate for that period of creditable matic certificate no later than the time
plans. To the extent coverage under acoverage for the individual under para-a notice is required to be furnished
plan consists of group health insurancgraph (a)(2)(ii) and (3) of this section.for a qualifying event under section
coverage, the plan is deemed to haven addition, an issuer providing that4980B(f)(6) (relating to notices required
satisfied the certification requirementsnformation is required to cooperateunder COBRA).
under this paragraph (a)(1) if any issuewith the plan in responding to any (B) Other individuals when coverage
offering the coverage is required torequest made under paragraph (b)(2) afeasesin the case of an individual who
provide the certificates pursuant to arthis section (relating to the alternativeis not a qualified beneficiary entitled to
agreement between the plan and thmethod of counting creditable coverage)elect COBRA continuation coverage, an
issuer. For example, if there is an agreeif the individual's coverage under theautomatic certificate is required to be
ment between an issuer and the enplan ceases at the time the individual'provided at the time the individual
ployer sponsoring the plan under whictcoverage under the issuer’s policyceases to be covered under the plan. A
the issuer agrees to provide certificateseases, the issuer must provide an autplan satisfies this requirement if it pro-
for individuals covered under the planmatic certificate under paragraphvides the automatic certificate within a
and the issuer fails to provide a certifi-(a)(2)(ii) of this section. An issuer may reasonable time period thereafter. In the
cate to an individual when the planpresume that an individual whose coverease of an individual who is entitled to
would have been required to provideage ceases at a time other than thelect to continue coverage under a State
one under this paragraph (a), then theffective date for changing enrollmentprogram similar to COBRA and who
plan does not violate the certificationoptions has ceased to be covered undeeceives the automatic certificate not
requirements of this paragraph (athe plan. later than the time a notice is required
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to be furnished under the State prograngmployees and thuB's plan is not subject to the mation necessary for the plan providing
the certificate is deemed to be provided©BRA continuation coverage provisions. How-the coyerage specified in the certificate
. . . ever, R is in a State that has a State program[ . - he individual h h
within a reasonable time period after thegiar 1o COBRA.B terminates employment with 10 identify the individual, such as the
cessation of coverage under the plarR and loses coverage undBis plan. individual’s identification number under
(C) Qualified beneficiaries when CO- (i) In this Example 3 the automatic certificate the plan and the name of the participant
BRA ceasedn the case of an individual :gg{“?eedptfvg‘ieﬁ] %?;Aaeffutr:‘;:rt?h‘z tig:ztg B%gg i5f the certificate is for (or includes) a
who is a qualified beneficiary and has Example 4 (i) Individual C terminates employ- "Hependent;
elected COBRA continuation COveragénent with EmployerS and receives both a notice (D) The name, address, and telephone
(or whose coverage has continued aftesi C's rights under COBRA and an automaticnumber of the plan administrator or
the individual became entitled to electcertificate.C elects COBRA continuation coverageissuer required to provide the certificate;
COBRA continuation coverage), an au-“”diL Emfp'é’é%'gi group het?‘“h plan. After fgutfh (E) The telephone number to call for
tomatic certificate is to be provided atgnx%?raﬁoﬂ o a 30_%(3'”9‘12&2”pcgr‘i'ggfegfg'up Further information regarding the certifi-
the time the individual’s coverage undemeaith plan determines thats COBRA continua- Cate (if different from paragraph
the plan ceases. A plan satisfies thigon coverage has ceased due to failure to make @)(3)(ii)(D) of this section);
requirement if it provides the automatictimely payment for continuation coverage. (F) Either—
certificate within a reasonable time after (é';t";(‘j t;‘fm%;ri‘gpé‘;‘i‘iftizitg'g‘wni“t‘;“sr: g’?e‘}’;ds% an (1) A statement that an individual has
coverage ceases (or after the expiratiofye time after the end of the grace period. at least 18 months (for this purpose, 546
of any grace period for nonpayment of Example 5(i) Individual D is currently covered days is deemed to be 18 months) of
premiums). An automatic certificate isunder the group health plan of Employat D creditable coverage, disregarding days of
required to be provided to such ar{e?(lg(gt_? auczrtifictﬁte, as p%rmittt?d uIrE1c16rI pf;;agralzt‘reditable coverage before a significant
H F H a, ). unaer € procedure Tor employdrs H
Ir!d.IVIdual regardlt_ess of Whet[her the In_plan, certificates are mailed (by first class mail) 7break In coverage, or - .
dividual has previously received an aupysiness days following receipt of the request. (2) The date any waiting period (and
tomatic certificate under paragraphrhis date reflects the earliest date that the plar@ffiliation period, if applicable) began
(@)(2)(ii)(A) of this section. acting in a reasonable and prompt fashion, camnd the date creditable coverage began;
(iiiy Any individual upon requesRe- p“’.‘_’idle Cet:.“ﬁcgtes' o & the olan sure 2N
quests for certificates are permitted tcgaggﬁens fnis Example > ine pans procedure (G) The date creditable coverage
Al paragraph (a)(2)(iii) of this section. ded le the certificate indicate
be made by, or on behalf of, an indi- 3y Form and content of certificate— EMA€%: Un'ess M naicates
vidual within 24 months after coverage (i) Written certificate— that creditable coverage is continuing as
ceases. Thus, for example, a plan in of the date of the certificate.

which an individual enrolls may, if (A) In general. Except as provided in (iii) Periods of coverage under cer-

: o aragraph (a)(3)(i)(B) of this section, the,... . o -
authorized by the individual, request af[:)ertificate must be provided in writing tneate: If an automatic certificate is
certificate of the individual's creditable

! ‘ provided pursuant to paragraph (a)(2)(ii)
coverage on behalf of the individual(slgilruec:;g aaanl vf\/?;[m ?pproved by thepf this section, the period that must be
from a plan in which the individual was (B) Ot)rqer ermissigblé formso writ- included on the certificate is the last
formerly enrolled. After the request is P i

en certificate is required to be provide eriod of continuous coverage ending on
received, a plan or issuer is required t nder paraaraph &) with res %Ct 0 he date coverage ceased. If an indi-
provide the certificate by the earliest_ paragrap resp Fidual requests a certificate pursuant to

date that the plan, acting in a reasonabl 2)(2)(ii) or (iif) of this section if—

and_prompt fasion, can provide the™;)"an “individual is entitled o re- ooy - -
certificate. A certificate is required to be ! ii ) period of continuous coverage ending
ceive a certilicate, within the 24-month period ending on

provided under this paragraph (a)(2)(iii) ol
even if the individual has previously (2) The individual requests that theye gate of the request (or continuing on

received an automatic certificate undefertificate be sent to another plan Okhe date of the request). A separate

certificate must be provided for each

paragraph (a)(2)(ii) of this section. Issuer instead of to the individual; certificate may be provided for each
(iv) Examples. The following ex- ég) The plan or hlssuer'f.that WOUldSUQh period of continuous coverage.
amples illustrate the rules of this paraltNe"WISe receive the certificate agrees (i) Combining information for fami-

graph (a)(2): to accept the information in this para-jies A certificate may provide informa-
Example 1 (i) Individual A terminates employ- 97PN (8)(3) through means other than gon with respect to both a participant

ment with EmployerQ. A is a qualified benefi- Written certificate (e.g., by telephone);ang the participant's dependents if the

ciary entitled to elect COBRA continuation cover-and information is identical for each indi-

age under EmployeiQ’s group health plan. A 4) The receivin lan or issuer re-s ; ; ; ;
notice of the rights provided under COBRA is Cei(V()ES such informgati%n from the Sendyldual or, if .t.he information  is r.mt
typically furnished to qualified beneficiaries under, identical, certificates may be provided

the plan within 10 days after a covered employedNd Plan or issuer in such form within on one form if the form provides all the

terminates employment, the time periods required under pararequired information for each individual
(ii) In this Example 1 the automatic certificate graph (a)(2) of this section. and separately states the information
may be provided at the same time that is (i) Required informationThe certifi- that is not identical.

provided the COBRA notice. ; o e .
Example 2 (i) Same facts aExample 1 except cate must include the following (v) Model certificate The require-

that the automatic certificate foA is not com- (A) The date the certificate is issued;ments of paragraph (a)(3)(i)) of this
pleted by the time the COBRA notice is furnished (B) The name of the group healthsection are satisfied if the plan provides
o A _ ~_plan that provided the coverage dea certificate in accordance with a model
(it) t')n this _defijmp'_‘tfh?tftlﬁ auto,mgt'c Cef_tt'{'cc?tg scribed in the certificate; certificate authorized by the Secretary.
o o tﬂé’v&e?ivem o oo ondar cosra. (C) The name of the participant or (vi) Excepted benefits; categories of
Example 3 (i) Employer R maintains an in- dependent with respect to whom thebenefits.No certificate is required to be

sured group health planR has never had 20 certificate applies, and any other infor-furnished with respect to excepted ben-
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efits described in § 54.9804-1T. In ad<ertificate relating to the dependent covhame of any dependent of an individual
dition, the information in the certificate erage. In any case in which an autocovered by the certificate, the individual
regarding coverage is not required tamatic certificate is required to be fur-may, if necessary, use the procedures
specify categories of benefits describediished with respect to a dependentlescribed in paragraph (c) of this sec-
in 8§ 54.9801-4T(c) (relating to the al-under paragraph (a)(2)(ii) of this sectiontion for submitting documentation to
ternative method of counting creditableno individual certificate is required to beestablish that the creditable coverage in
coverage). However, if excepted benefitéurnished until the plan knows (or mak-the certificate applies to the dependent.
are provided concurrently with othering reasonable efforts should know) of (C) Demonstrating a dependent’s cred-
creditable coverage (so that the coveragihe dependent’s cessation of coveragéable coverageSee paragraph (c)(4) of
does not consist solely of exceptedunder the plan. this section for special rules to demon-
benefits), information concerning the (B) Example.The rules of this para- strate dependent status.
benefits may be required to be disclosedraph (a)(5) are illustrated by the fol- (D) Duration. This paragraph (a)(5)-
under paragraph (b) of this section. lowing example: (iii) is only effective for certifications
(4) Procedures— Example. (i) A group health plan covers em- provided with respect to events occur-
(i) Method of deliveryThe certificate Plovees and their dependents. The plan annualbiny through June 30, 1998.
. . . requests all employees to provide updated infor- . e
is required to be provided to eachyaion regarding dependents, including the spe- (6) Special certification rules for en-
individual described in paragraph (a)(2kific date on which an employee has a newtities not subject to Chapter 100 of
of this section or an entity requestingdependent or on which a person ceases to be Subtitle K of the Internal Revenue
the certificate on behalf of the indi- deg;”ﬁf?&?é?(;ﬁ“?g'?ﬁ:e-Ian b satisfied the CCJE—
V|dufal. The certn‘l_cate may be_ _prowdedstamolarol in this pa?agraphp(a)(5)(i) of this section ® Iss_uers. For rules requiring that
by first-class mail. If the certificate Or that it make reasonable efforts to determine théSSUErs in the group and individual mar-
certificates are provided to the partici-cessation of dependents’ coverage and the relatdeets provide certificates consistent with
pant and the participant's spouse at theéependent coverage information. the rules in this section, see section
participant'’s last known address, then (ii) Special rules for demonstrating701(e) of ERISA and sections 2701(e),
the requirements of this paragraph (a)(4goverage If a certificate furnished by a 2721(b)(1)(B), and 2743 of the PHSA.
are satisfied with respect to all individu-plan or issuer does not provide the name (ji) Other entities. For special rules
als residing at that address. If a deperef any dependent of an individual cov-requiring that certain other entities, not
dent’s last known address is differenered by the certificate, the individualsubject to Chapter 100 of Subtitle K of
than the participant's last known ad-may, if necessary, use the procedurege Internal Revenue Code, provide cer-
dress, a separate certificate is required t@escribed in paragraph (c)(4) of thistificates consistent with the rules in this
be provided to the dependent at th&ection for demonstrating dependent stasection, see section 2791(a)(3) of the
dependent’s last known address. If sepdus. In addition, an individual may, if PHSA applicable to entities described in
rate certificates are being provided bynecessary, use these procedures to degections 2701(c)(1)(C), (D), (E), and
mail to individuals who reside at theonstrate that a child was enrolled within(F) (relating to Medicare, Medicaid,
same address, separate mailings of ea@@ days of birth, adoption, or placemenCHAMPUS, and Indian Health Service),
certificate are not required. for adoption. See § 54.9801-3T(b), unsection 2721(b)(1)(A) of the PHSA ap-
(i) Procedure for requesting certifi- der which such a child would not beplicable to nonfederal governmental
cates.A plan or issuer must establish asubject to a preexisting condition excluplans generally, and section 2721(b)(2)-

procedure for individuals to request ancﬁiO_r}_- - (C)(ii) of the PHSA applicable to non-
receive certificates pursuant to para- (iii) Transition rule for dependent federal governmental plans that elect to
graph (a)(2)(iii) of this section. coverage through June 30, 1998— be excluded from the requirements of

(iii) Designated recipientdf an auto- (A) In general. A group health plan Subparts 1 and 3 of Part A of Title
matic certificate is required to be pro-that cannot provide the names of deXXVIl of the PHSA.
vided under paragraph (a)(2)(ii) of thispendents (or related coverage informa- (b) Disclosure of coverage to a plan,
section, and the individual entitled totion) for purposes of providing a certifi- or issuer, using the alternative method
receive the certificate designates anotherate of coverage for a dependent mawf counting creditable coverage—
individual or entity to receive the certifi- satisfy the requirements of paragraph (1) In general. If an individual en-
cate, the plan or issuer responsible fo(a)(3)(ii)(C) of this section by providing rolls in a group health plan with respect
providing the certificate is permitted tothe name of the participant covered byto which the plan (or issuer) uses the
provide the certificate to the designatedhe group health plan and specifyingalternative method of counting credit-
party. If a certificate is required to bethat the type of coverage described irable coverage described in § 54.9801—
provided upon request under paragrapthe certificate is for dependent coveragdT(c), the individual provides a certifi-
(a)(2)(iii) of this section and the indi- (e.g., family coverage or employee-pluscate of coverage under paragraph (a) of
vidual entitled to receive the certificatespouse coverage). this section, and the plan (or issuer) in
designates another individual or entity to (B) Certificates provided on request.which the individual enrolls so requests,
receive the certificate, the plan or issueFor purposes of certificates provided orthe entity that issued the certificate (the
responsible for providing the certificatethe request of, or on behalf of, anprior entity) is required to disclose
is required to provide the certificate toindividual pursuant to paragraphpromptly to a requesting plan (or issuer)

the designated party. (@)(2)(iii) of this section, a plan must (the requesting entity) the information
(5) Special rules concerning depen-make reasonable efforts to obtain andet forth in paragraph (b)(2) of this
dent coverage— provide the names of any dependergection.

()(A) Reasonable effortsA plan is covered by the certificate where such (2) Information to be disclosedThe
required to use reasonable efforts tanformation is requested to be providedprior entity is required to identify to the
determine any information needed for df a certificate does not include therequesting entity the categories of ben-
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efits with respect to which the requestmake a determination, based on the certificate from Employets plan. F attests
ing entity is using the alternativerelevant facts and circumstancestihzat' to the best of's knowledge,F had at least

. . R . months of continuous coverage under Employer
method of counting crec_iltable co_veragewhether an |_nd|V|c!uaI has creditable,g plan, and that the coverage ended no earlier
and the requesting entity may identifycoverage and is entitled to offset all or &han F's termination of employment from Em-
specific information that the requestingportion of any preexisting condition ex-ployer W. In addition, F presents evidence of
entity reasonably needs in order to deelusion period. A plan shall treat thecoverage, Sx§2 as an ?;F:i'ggatt;]oe” r‘;flet\’l‘zr:t?f'éserfi‘;fda
termine the individual's creditable cov-individual as having furnished a certifi- (i) In this Example based solely on these facts,
erage with respect to any such categoryate under paragraph (a) of this sectiop nas demonstrated creditable coverage for the 12
The prior entity is required to discloseif the individual attests to the period of months of coverage under Employ®/'s plan in
promptly to the requesting entity thecreditable coverage, the individual alsghe same manner as K had presented a written
creditable coverage information so represents relevant corroborating evidencge'tificate of creditable coverage.
quested. of some creditable coverage during the (3) Demonstrating categories of cred-

(3) Charge for providing information. period, and the individual cooperatedtable coverage.Procedures similar to
The prior entity furnishing the informa- with the plan's efforts to verify the those described in this paragraph (c)
tion under paragraph (b) of this sectiorindividual's coverage. For this purpose@PPply in order to determine an individu-
may charge the requesting entity for theooperation includes providing (upon@ls creditable coverage with respect to
reasonable cost of disclosing such inforthe plan’s or issuer’s request) a writterNY category under paragraph (b) of this
mation. authorization for the plan to request a5€ction (relating to determining credit-

(c) Ability of an individual to demon- certificate on behalf of the individual, @ble coverage under the alternative
strate creditable coverage and waitingand cooperating in efforts to determingmethod). .
period information— the validity of the corroborating evi- (4) Demonstrating dependent status.

(1) In general.The rules in this para- dence and the dates of creditable coveff, in the course of providing evidence
graph (c) implement section 9801(c)(4)age. While a plan may refuse to credifincluding a certificate) of creditable
which permits individuals to establishcoverage where the individual fails tocoverage, an individual is required to
creditable coverage through means otheoperate with the plan's or issuersdemonstrate dependent status, the group
than certificates, and section 9801(e)(3)gfforts to verify coverage, the plan mayhealth plan or issuer is required to treat
which requires the Secretary to establishot consider an individual's inability to the individual as having furnished a
rules designed to prevent an individual'sbtain a certificate to be evidence of thecertificate showing the dependent status
subsequent coverage under a grougbsence of creditable coverage. if the individual attests to such depen-
health plan or health insurance coverage (i) Documents.Documents that may dency and the period of such status and
from being adversely affected by anestablish creditable coverage (and waithe individual cooperates with the plan’s
entity's failure to provide a certificate ing periods or affiliation periods) in the OF issuer's efforts to verify the depen-
with respect to that individual. If the absence of a certificate include explanadent status. o
accuracy of a certificate is contested otions of benefit claims (EOB) or other (d) Determination and notification of
a certificate is unavailable when neededorrespondence from a plan or issuegreditable coverage—
by the individual, the individual has theindicating coverage, pay stubs showing (1) Reasonable time periodin the
right to demonstrate creditable coveraga payroll deduction for health coveragegevent that a group health plan receives
(and waiting or affiliation periods) a health insurance identification card, anformation under paragraph (a) of this
through the presentation of documentsertificate of coverage under a groupsection (certifications), paragraph (b) of
or other means. For example, the indihealth policy, records from medical carethis section (disclosure of information
vidual may make such a demonstratiomproviders indicating health coveragefelating to the alternative method), or
when— third party statements verifying periodsparagraph (c) of this section (other evi-

() An entity has failed to provide a of coverage, and any other relevanglence of creditable coverage), the plan
certificate within the required time pe-documents that evidence periods ofs required, within a reasonable time
riod; health coverage. period following receipt of the informa-

(i) The individual has creditable cov- (iii) Other evidenceCreditable cover- tion, to make a determination regarding
erage but an entity may not be requirecige (and waiting period or affiliation the individual's period of creditable cov-
to provide a certificate of the coverageperiod information) may also be estaberage and notify the individual of the
pursuant to paragraph (a) of this sectiorljshed through means other than docudetermination in accordance with para-

(i) The coverage is for a period mentation, such as by a telephone catiraph (d)(2) of this section. Whether a
before July 1, 1996; from the plan or provider to a third determination and notification regarding

(iv) The individual has an urgent party verifying creditable coverage. an individual’s creditable coverage is
medical condition that necessitates a (iv) Example.The rules of this para- made within a reasonable time period is
determination before the individual cangraph (c)(2) are illustrated by the fol-determined based on the relevant facts
deliver a certificate to the plan; or lowing example: and circumstances. Relevant facts and

(v) The individual lost a certificate Example. (i) Individual F terminates employ- circumstances include whether a plan’s
that the individual had previously re-[)”e”E“’V'tIh Em£'°é’e“"|’a”d'x? month '?}te’vlt'ﬁ h:red application of a preexisting condition
CeiYQd and is unable to obtain anOIhefn)ﬁ/posr,T:ezOge;)re.exir:tPnZyiE)njit%rr?ugxclﬁzsiion pozfaaneXC“'ISion, would prevent an indiVidl,Jal
certificate. months on new enrollees under the plan and usécéom_ having access to urgent medical

(2) Evidence of creditable coverage—the standard method of determining creditableservices.

() Consideration of evidence plan ggxg:ggg-'?rgﬁi'st;g éi‘ffeiiXEU?e geg”r”oiﬁgtieo;tﬁ”g{a (2) Notification to individual of pe-
is requ[red to take into account _a"maintained byF's prior employer, Employei, "od of preexisting .cond|t|on excluslo_n.
information that it obtains or that isang requests a certificate. Howevér,(and Em- A plan seeking to impose a preexisting
presented on behalf of an individual toployer X’s plan, onF’s behalf) is unable to obtain condition exclusion is required to dis-
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close to the individual, in writing, its following receipt of the evidence that is consistent (5) Conditions for special enrollment.
determination of any preexisting condi-‘c’j"”th the prgency ngS (;‘_‘]f_a'(;h Cond'“‘?t{‘ d(th'sd An employee or dependent is eligible to
tion exclusion period that applies to thepzr‘;rg'?;';?] 'E’d’;(g‘)agf tﬁisr;nsoe(lztli(e)n)as permited Un@€enroll during a special enrollment period
individual, and the basis for such deter- ' if each of the following applicable con-
mination, including the source and subs _ - - ditions is met:

stance of any information on which thegdgél('tge?glog[ )Speual enroliment  peri (i) When the employee declined en-
plan relied. In addition, the plan is porary). rollment for the employee or the depen-
required to provide the individual with a  (3) Special enroliment for certain in- dent, the employee stated in writing that

written explanation of any appeal procegjyiguals who lose coverage— coverage under another group health
dures established by the plan, and with a . plan or other health insurance coverage
reasonable opportunity to submit addi- (1) In general. A group health plan is was the reason for declining enrollment.

required to permit employees and de

pendents described in paragraph (a)(2

or paragraph (c) of this section prevent ?))\,/ecr);g(:)u(rjlgletrlfhse'grl%ns tgf fﬁéoglgﬂr if (A) The plan required such a state-

a plan from modifying an initial deter- the conditions in paragraph (a)(5) of thignent when the employee declined en-
lIment; and

mination of creditable coverage if it section are satisfied and the enrollment® . . .
(B) The employee is provided with

determines that the individual did not; L - .
; . is requested within the period described . ,
have the claimed creditable coverage, paragraph (a)(6) of this section. Thenotlce of the requirement to provide the

provided that— enrollment is effective at the time de-Statement in this paragraph (a)(5)-
(i) A notice of such reconsideration,scribed in paragraph (a)(7) of this secg') (and the_ consequences of the em-
as described in this paragraph (d), isfion The special enroliment rights unde[ployee’s fallure to provide the state-
provided to the individual; and this. paragraph (a) apply without regarofnem) at the time the employee declined
(ii) Until the final determination iS {4 the dates on which an individual€rOlIment. .
made, the plan, for purposes of approVyyoyig otherwise be able to enroll under (N(A) When the employee declined
ing access to medical services (such as;gq plan. (See PHSA section 2701(f)(1)enrollment for the employee or depen-
pre-surgery authorization), acts in a,4 ERISA section 701(f)(1) underdent under the plan, the empl_oyee_ or
manner consistent with the initial deterhich this obligation is also imposed Ond(apendent had COBRA continuation
mination. overage under another plan and CO-

, a health insurance issuer offering grou : :
(3) Examples. The following eX- health insurance coverage.) @RA continuation coverage under th.at
other plan has since been exhausted; or

amples illustrate this paragraph (d): .
’ Paragae (2) Special enroliment of an employee gy ¢ the other coverage that applied

tional evidence of creditable coverage

Yhis paragraph (a)(5)(i) applies only
However, nothing in this paragraph (d) ?

Example 1.(i) Individual G is hired by Em- . . . .
ployer Y. EmployerY's group health plan imposes ONly. An employee is described in thisy, " the  employee or dependent when
a preexisting condition exclusion for 12 monthsparagraph (a)(2) if the employee ISenroliment was declined was not under
with respect to new enrollees and uses the stagligible, but not enrolled, for coverage

dard method of determining creditable coverage, a COBRA continuation provision, either
EmployerY's plan determines tha® is subject to under the terms of the plan and, whefpe gper coverage has been terminated

a 4-month preexisting condition exclusion, baseNroliment was previously offered to the,g 5 resylt of loss of eligibility for the
on a certificate of creditable coverage that isemployee under the plan and was de(';overage or employer contributions to-
provided byG to EmployerY's plan indicating 8 clined by the employee, the employe
. y ards the other coverage have been
months of coverage under G’s prior group healt . .
g prior group Rwas covered under another group heal rminated. For this purpose, loss of

plan. i S )
(i) In this Example 1 EmployerY's plan must P1@n Or had other health insurance covgjigibility for coverage includes a loss

notify G within a reasonable period of time €fage. of coverage as a result of legal separa-
following receipt of the certificate thatG is (3) Special enrollment of dependentqion' divorce, death, termination of em-

subject to a 4-month preexisting condition exclu-gn|y. A ndent i ri in thi . .
sion beginning orG’s enroliment date inY’s plan. only. depe dent is described t Sployment, reduction in the number of

Example 2.() Same facts as iExample 1 Paragraph (a)(3) if the dependent is @ours of employment, and any loss of

except that Employei's plan determines thag ~dependent of an employee participatingligibility after a period that is measured
has 14 months of creditable coverage base@sn in the plan, the dependent is eligiblepy reference to any of the foregoing.

certificate indicating 14 months of creditable cov-put not enrolled, for coverage under thel’hus, for example, if an employee’s

erage undeG's prior plan. terms of the plan, and, when enrollmen i inati
(i) In this Example 2 EmployerY's plan is not plan, ' toverage ceases following a termination

required to notifyG thatG will not be subject to a WaS preViOUSIY offered under the planof employment and the employee is
preexisting condition exclusion. and was declined, the dependent wasligible for but fails to elect COBRA
Example 3 (i) Individual H is hired by Em- covered under another group health plagontinuation coverage, this is treated as

ployer Z. EmployerZ's group health plan imposes or had other health insurance coverage |oss of eligibility under this paragraph
a preexisting condition exclusion for 12 months . .. L2
with respect to new enrollees and uses the stan- (4) Special enrollment of both em-(a)(5)(i))(B). However, loss of eligibility

dard method of determining creditable coverage. ployee and dependemin employee and does not include a loss due to failure of
develops an urgent health condition before receivany dependent of the employee ar¢he individual or the participant to pay
ing a certificate of prior coveragéd attests to the described in this paragraph (a)(4) if theypremiums on a timely basis or termina-
ggggie?]fta’t’igzrO‘]fot;’gi%iérg;ees%rgﬁogozggoﬁtt'&?@re eligible, but not enrolled, for cover-tion of coverage for cause (such as
rizes the plan to request a certificate dtis age under the terms of the plan andmaking a fraudulent claim or an inten-
behalf. when enroliment was previously offeredtional misrepresentation of a material
(i) In this Example 3 EmployerZ's plan must to the employee or dependent under thiact in connection with the plan). In
[ﬁ;"iﬁ;h; ues‘;'?ﬁgl‘zg grc‘i:fer‘rﬁ?n;%‘or']”aiﬂdgg% plan and was declined, the employee oaddition, for purposes of this paragraph
regarding any preexisting contition exclusion pe_dependent was covered under anotheéa)(S)(n)(B),.employer contributions in-
riod that applies toH (and the basis of such group health plan or had other healtftlude contributions by any current or

determination) within a reasonable time periodnsurance coverage. former employer (of the individual or
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another person) that was contributing tgarticipant and a child becomes a de- (9) Example.The rules of this para-
coverage for the individual. pendent of the participant through birthgraph (b) are illustrated by the following
(6) Length of special enroliment pe-adoption or placement for adoption.example:
riod. The employee is required to re- (4) Special enrollment of an employee Example.(i) EmployeeA is hired on September
quest enroliment (for the employee omho is eligible but not enrolled and the3s, 1998 by Employer Xwhich has a group health
the employee’s dependent, as describespouse of such employe&n employee plan in which A can elect to enroll either for
in paragraph (a)(2), (3), or (4) of thiswho is eligible, but not enrolled, in the émployee-only coverage, for employee-plus-spouse
section) not later than 30 days after thelan, and an individual who is a depen<£overage, or for family coverage, effective on the

. . .first day of any calendar quarter thereaftér.is
exhaustion of the other coverage dedent of such employee, are described if), ied and has no childrer does not elect to

scribed in paragraph (a)(5)(ii)(A) of thisthis paragraph (b)(4) if the employee€join Employerxs plan (for employee-only cover-
section or termination of the other cov-would be a participant but for a priorage, employee-plus-spouse coverage, or family
erage as a result of the loss of eligibilityelection by the employee not to enroll incoverage) on October 1, 1998 or January 1, 1999.
for the other coverage for items dethe plan during a previous enrollmenton February 15, 1999, a child is placed for
scribed in paragraph (a)(5)(ii)(B) of this period, and either— adoption withA and A's spouse. _
section or following the termination of (i) The employee and the individual (i) In this Example the conditions for special
employer contributions toward that othelbecome married; or enrollment of an employee with a new dependent
. . s under paragraph (b)(2) of this section are satisfied,
coverage. _The plan may impose the (||)_ The employ(_ae and individual arey,e conditions for special enrollment of an em-
same requirements that apply to employmarried and a child becomes a depemoyee and a spouse with a new dependent under
ees who are otherwise eligible under thelent of the employee through birth,paragraph (b)(4) of this section are satisfied, and
plan to immediately request enrollmentadoption or placement for adoption.the conditions for special enrollment of an em-
for coverage (e.g., that the request be (5) Special enrollment of a dependen t')‘))ée)eofaf;ﬁi a é‘;}’cvmdefee”‘ﬁimﬁelé”digcgfmgflaph
made in writing). of a participant. An individual is de- EmponerX’sSpIZn Wil sgtisfysthiz Saragraph (b)gify,
(7) Effective date of enrollmentn- scribed in this paragraph (b)(5) if theand only if it allows A to elect, by filing the
rollment is effective not later than theindividual is a dependent of a partici-required forms by March 16, 1999, to enroll in
first day of the first calendar monthpant and the individual becomes a deEmployer Xs plan either with employee-only

i i coverage, with employee-plus-spouse coverage, or
beginning after the date the completegbendent of such participant through Mari tamily coverage, effective as of February 15,

request for enrollment is received. riage, birth, or adoption or placement;gqq
(b) Special enrollment with respect tofor adoption. (c) Notice of enrollment rightsOn or
certain dependent beneficiaries— (6) Special enrollment of an employeeDefore the time an employee is offered

(1) In general. A group health plan who is eligible but not enrolled and a
that makes coverage available with renew dependentAn employee who is
spect to dependents of a participant igligible, but not enrolled, in the plan,
required to provide a special enrollmentand an individual who is a dependent o
period to permit individuals described inthe employee, are described in this parg;
paragraph (b)(2), (3), (4), (5), or (6) ofgraph (b)(6) if the employee would be lan may use the following model de-
this section to be enrolled for coverageparticipant but for a prior election by fiotion of the special enrollment rules
under the terms of the plan if thethe employee not to enroll in the planSC prion. - p

. e . . . . nder this section:

enrollment is requested within the timeduring a previous enrollment period, and’ -

period described in paragraph (b)(7) othe dependent becomes a dependent of!f You are declining enroliment for

this section. The enrollment is effectivethe employee through marriage, birth, or YOUrself or your dependents (includ-
at the time described in paragraph (b)(8kdoption or placement for adoption. " YOur spouse) because of other
of this section. The special enroliment (7) Length of special enroliment pe- nealth insurance coverage, you may in
rights under this paragraph (b) applyriod. The special enroliment period un- the future be able to enroll yourself or
without regard to the dates on which arder paragraph (b)(1) of this section is a YOUr dependents in this plan, provided
individual would otherwise be able toperiod of not less than 30 days and that you request enroliment within 30
enroll under the plan. begins on the date of the marriage, days after your other coverage ends.

(2) Special enrollment of an employeebirth, or adoption or placement for [N addition, if you have a new depen-
who is eligible but not enrolledAn adoption (except that such period does dent as a result of marriage, birth,
individual is described in this paragraphnot begin earlier than the date the plan @doption, or placement for adoption,
(b)(2) if the individual is an employee makes dependent coverage generally YOU may be able to enroll yourself
who is eligible, but not enrolled, in the available). and your dependents, provided that
plan, the individual would be a partici- (8) Effective date of enrollmenEn- ~ YOU request enroliment within 30 days
pant but for a prior election by therollment is effective— after the marriage, k_3|rth, adoption, or
individual not to enroll in the plan (i) In the case of marriage, not later Placement for adoption. o
during a previous enrollment period, andhan the first day of the first calendar (d)(1) Special enroliment date defini-
a person becomes a dependent of thmonth beginning after the date the comtion. A special enroliment date for an
individual through marriage, birth, or pleted request for enrollment is receivedndividual means any date in paragraph

the opportunity to enroll in a group
health plan, the plan is required to
rovide the employee with a description
f the plan’s special enrollment rules
nder this section. For this purpose, the

adoption or placement for adoption.by the plan; (a)(7) or (b)(8) of this section on which
(3) Special enrollment of a spouse of (i) In the case of a dependent’s birth,the individual has a right to have enroll-
a participant. An individual is described the date of such birth; and ment in a group health plan become
in this paragraph (b)(3) if either— (iii) In the case of a dependentséffective under this section.
(i) The individual becomes the adoption or placement for adoption, the (2) Examples.The rules of this sec-
spouse of a participant; or date of such adoption or placement fotion are illustrated by the following
(i) The individual is a spouse of the adoption. examples:

52



Example 1 (i)(A) Employer Y maintains a (i) To require a group health plan togiven a cholesterol test and those who achieve a
group health plan that allows employees to enrolbrovide particular benefits other thancount under 200 receive a premium discount.
in the plan either— th ided der the t f (ii) In this Example because enrollees who
(1) Effective on the first day of employment by ose provided under the terms of suCRerwise comply with the program may be unable
an election filed within three days thereafter; plan; or to achieve a cholesterol count under 200 due to a
(2) Effective on any subsequent January 1 by (i) To prevent such a plan from health status-related factor, this is not a bona fide
an election made during the preceding months oéstablishing limitations or restrictions OnwrierlrLri]rfjtz ﬂ;?g;?misz?ﬁyszzge(ysg?\urgzewgflinglse—
No(\é)enél:fzrct(i)\:eDZ(S:eg;b:r:, osr ecial enrollment datethe amo“f‘t' level, extent, or ne.ltu_re 0ﬁealth status-related factors. However, if, instead,
Yy sp the benefits or coverage for similarlyingividuals covered by the plan were entitied to

described in this section. situated individuals enrolled in the planreceive the discount for complying with the diary
(B) Employee B is hired by EmployerY on or coverage. and dietary requirements and were not required to

March 15, 1998 and does not elect to enroll in
y ) ; pass a cholesterol test, the program would be a
EmployerY's plan until January 31, 1999 wheh (3) Construction. For purposes of Pona fide wellness program.

loses coverage under another plaB.elects to paragraph (a)(1) of this section, rules fo

enroll in EmployerY's plan effective on February eligibility to enroll include rules defin- g 54.9804-1T Special Rules Relating to
1, 1999, by filing th_e completed request form byipg any applicable Waiting (or affilia- Group Health Plans (temporary)
January 31, 1999, in accordance with the specig p porary).

rule set forth in paragraph (a) of this section. ion) perio_ds for such enrollrr_lent and . .
(i) In this Example 1 B has enrolled on a fules relating to late and special enroll- (a) General exception for certain

special enrollment date because the enrollment @ent. small group health plansThe require-

effective at a date described in paragraph (a)(7) of (4) Example.The following example ments of Chapter 100 of Subtitle K of

this section. illustrates the rules of this paragraph (a)the Internal Revenue Code do not apply
Example 2 (i) Same facts aExample 1except ~ Example. (i) An employer sponsors a group to any group health plan for any plan

that B's loss of coverage under the other planhealth plan that is available to all employees whayear if, on the first day of the plan year

occurs on December 31, 1998 ari elects t0  enroll within the first 30 days of their employ- {jq plz,in has fewer than 2 participant’s

enroll in EmployerY's plan effective on January 1, ment. However, individuals who do not enroll in h |
1999 by filing the completed request form bythe first 30 days cannot enroll later unless theyVNO are current employees.

December 31, 1998, in accordance with the speciglass a physical examination. (b) Excepted benefits—
rule set forth in paragraph (a) of this section. (i) In this Example the plan discriminates on (1) In general. The requirements of
(i) In this Example 2 B has enrolled on a the basis of one or more health status-relategg 54.9801—1T through 54.9801-6T and

special enroliment date because the enrollment i&ctors. _
effective at a date described in paragraph (a)(7) of (b) In premiums or contributions— E:églﬁlopzjla]gindcr)elrla?itor?agl)i/tstc:)rg?/i);igﬁlogfp

this section (even though this date is also a regular
enroliment date under the plan). (1) IntgenerQI.A gro_u;()j_ hgaltlh plan the benefits described in paragraph
may not require an individual (as a5y (3) (4), or (5) of this section (or

§ 54.9802-1T Prohibiting discrimina- condliltion of ((ajnrollrﬁentl orcontinued 5y combination of these benefits).
tion against participants and beneficia-€nrollment under the plan) to pay a5y penefits excepted in all circum-
ries based on a health status-related?’€mium or contribution that is greatergi,cas The following benefits are ex-

factor (temporary). gi]%rillatrrlle sﬁtrﬁgtlaudmin?jriv(i:gtrjl;rllbeur;ur%rllle?rinacepted in all circumstances—
y (i) Coverage only for accident (in-

(a) In eligibility to enroll— the plan based on any health Statusﬁluding accidental death and dismember-
(1) In general. Subject to paragraph related factor, in relation to the indi- ment):
(@)(2) of this section, a group healthvidual or a dependent of the individual. (ii) bisability income insurance:
plan may not establish rules for eligibil- (2) Construction. Nothing in para- iy | japility insurance, inclljding
ity (including continued eligibility) of graph (b)(1) of this section shall begenera| fiability insurance and automo-
any individual to enroll under the termsconstrued— bile liability insurance;
of the plan based on any of the follow- (i) To restrict the amount that an ) Coverage issued as a supplement
ing health status-related factors in relaemployer may be charged by an issugy, liability insurance;
tion to the individual or a dependent offor coverage under a group health plan;" « \workers' compensation or similar
the individual: or insurance;
(i) Health status. (i) To prevent a group health plan () Automobile medical payment in-
(i) Medical condition (including both from establishing premium discounts Orgyrance;
physical and mental illnesses), as de‘ebates or modifying otherwise appli- (yij) Credit-only insurance (for ex-
fined in § 54.9801-2T. cable copayments or deductibles in réample, mortgage insurance); and

(iii) Claims experience. turn for adherence to a bona fide well- iy coverage for on-site medical

: ; ness program. For purposes of thigjinics.
(iv) Receipt of health care. section, a bona fide wellness program is" (3)"| imited excepted benefits—

(V) Medical history. a program of health promotion and P
. L . . . . In general. Limited-scope dental
_(vi) Genetic _information, as defineddisease prevention. be(rll)efits gIimited-sc,!opl)e visioﬁ benefits
in § 54.9801-2T. (3) Example.The rules of this para- o, |ona-term care benefits are excepted
. . . L . 2 or long-term care benefits are excepte
(vii) Evidence of insurability (includ- graph (b) are illustrated by the following ;¢ they are provided under a separate
ing conditions arising out of acts ofexample: o policy, certificate, or contract of insur-
domestic violence). Example.(i) Plan X offers a premium d|sc0unt|_ancel or are otherwise not an integral

i) Disabili to participants who adhere to a cholestero - .
(viii) Disability. reduction wellness program. Enrollees are expart Of__the plzf:ln, as _demed in paragraph
(2) No application to benefits or ex- pected to keep a diary of their food intake over 6(b)(3)(ii) of this section.

clusions. To the extent consistent with Vﬂeeks-hThe_y Pe”r?d'ca”y Slébm't_t:]he d'aryttc(’]I tg_e (i) Integral. For purposes of para-
section 9801 and § 54.9801-3T, paras 1 B¥=ban Hie FeopPom ?Owr'nodsifl;g?f;redietféraph (b)(3)(i) of this section, benefits
graph (a)(1) of this section shall not ben accordance with the physician's recommenda@l€ deemed to be an integral part of a

construed — tions. At the end of the 6 weeks, enrollees arplan unless a participant has the right to
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elect not to receive coverage for theTitle 10 of the United States Code (alsaupon the effective date for his or her
benefits and, if the participant elects tcknown as CHAMPUS supplemental pro-plan, the individual may use creditable

receive coverage for the benefits, thgyrams); and coverage that the individual had prior to
participant pays an additional premium (iii) Similar supplemental coveragethe enrollment date to reduce the re-
or contribution for that coverage. provided to coverage under a groud“aining preexisting condition exclusion

(i) Limited scope. Limited scope health plan period applicable to the individual.
dental or vision benefits are dental or ' . (i) Examples. The following ex-
vision benefits that are sold under a (¢) Treatment of partnerships[Re- ,oie<iiustrate the rules of this para-
separate policy or rider and that areerved] graph (a)(3):

limited in scope to a narrow range or . Example 1 (i) Individual A has been working
type of benefits that are generally ex3 54.9806-1T Effective Dates (tempofor Employer X and has been covered under

cluded from hospital/medical/surgical@ry)- Employer X's plan since March 1, 1997. Under
benefit packages Employer X's plan, as in effect before January 1,

! (a) General effective dates— 1998, there is no coverage for any preexisting
(iv) Long-term care.Long-term care condition. Employer X's plan year begins on

benefits are benefits that are either— 1) Non-colIectlvely-barga_lned _planstanuary 1, 1998A's enroliment date in the plan is
(A) Subject to State long-term CareEXCth as otherwise DI'OVI(_jEd in thismarch 1, 1997 andA has no creditable coverage
insurance laws; section, Chapter 100 of Subtitle K of thebefore this date.
(B) For qualified long-term care in- Internal Revenue Code and 88 54.9801— (i) In this Example 1 Employer X may con-

. ) 3 . _ ; _tinue to impose the preexisting condition exclusion
surance services, as defined in sectioh! through 54.9804-1T apply with re- bu 05 o 5 o Fepruary 28, 1998 (the end

7702B(c)(1) of the Internal RevenueSPect to group health plans for plany e 12-month period using anniversary dates).
Code, or provided under a qualifiedy®&'s beginning after June 30, 1997. gxample 2 () Same facts as irExample 1
long-term care insurance contract, as (2) Collectively bargained plansEx- except thatAs enroliment date was August 1,

defined in section 7702B(b); or cept as otherwise provided in this seclg?_?'li”sa‘j?d o Mareh ; 197 L 1008
. . . H H 1) In IS Xxample on January , ,
(C) Based on cognitive impairment ortion (other than paragraph (a)(1) of thISEmploye,X,S plan may no longer exclude trea-

a loss of functional capacity that issection), in the case of a group healttyient for any preexisting condition thak may
expected to be chronic. plan m_alntalned pursuant to one or MOr@ave; however, because Employés plan is not
(4) Noncoordinated benefits— collective bargaining agreements besubject to HIPAA until January 1, 1998, is not

() Bcepted bonfts Tt are ot coieen SOy repeseaives s ghes S, ST iy s
ordinated. Coverage for only a specified o more employers ratified before Au- . - iion "ot A received before January 1, 1998.

disease or illness (for example, canceldust 21, 1996, Chapter 100 of Subtitle : P )
only policies) or ht()spital indpemnity or K of the Internal Revenue Code andqu(it)e)mli‘ﬁc_tlve date for certification re
other fixed dollar indemnity insurance88 54.9801-1T through 54.9804-1T do Y | Subiect to the transi
(for example, $100/day) is exceptediot apply to plan years beginning before_ ( )I : ?e”.erag' 0801 ET(a) (o1,
only if it meets each of the conditionsthe later of July 1, 1997, or the date Orﬂ?na rtl-Jf-e t|_n los of §;54(%)é0)1("g'1-
specified in paragraph (b)(4)(ii) of this Which the last of the collective bargain- e ceruncaton rules o : »

section. ing agreements relating to the plan teraﬁl‘;'yl tcigg\éents occurring on or after

(i) Conditions.Benefits are described Minates (determined without regard o : .
in paragraph (b)(4)(i) of this sectionany extension thereof agreed to after (2) Period covered by certificateA
only if— August 21, 1996). For these purposeg:,ertlflcate is not required to reflect cov-

(A) The benefits are provided under aany plan amendment made pursuant to @age before July 1, 1996.
separate policy, certificate, or contract ofollective bargaining agreement relating (3) No certificate before June 1,
insurance; to the plan, that amends the plan solelt997. Notwithstanding any other provi-

(B) There is no coordination betweent0 conform to any requirement of suchsion_ _of 8 54.9&_301—5T, in no case is a
the provision of the benefits and anChapter, is not treated as a terminatiogertificate required to be provided be-
exclusion of benefits under any groupof the collective bargaining agreementfore June 1, 1997.
health plan maintained by the same plan (3)(i) Preexisting condition exclusion (c) Limitation on actionsNo enforce-
sponsor; and periods for current employeeény pre- ment action is to be taken, pursuant to

(C) The benefits are paid with respecexisting condition exclusion period per-Chapter 100 of Subtitle K of the Inter-
to an event without regard to whethemitted under § 54.9801-3T is measuretal Revenue Code, against a group
benefits are provided with respect to thdrom the individual’s enrollment date in health plan or health insurance issuer
event under any group health plan mainthe plan. Such exclusion period, agvith respect to a violation of a require-
tained by the same plan sponsor. limited under § 54.9801-3T, may bement imposed by Chapter 100 of Sub-

(5) Supplemental benefitsThe fol- completed prior to the effective date oftitte K of the Internal Revenue Code
lowing benefits are excepted only ifthe Health Insurance Portability and Ac-before January 1, 1998 if the plan or
they are provided under a separateountability Act of 1996 (HIPAA) for issuer has sought to comply in good
policy, certificate, or contract of insur-his or her plan. Therefore, on the datdaith with such requirements. Compli-
ance— the individual’s plan becomes subject tcance with these regulations is deemed to

() Medicare supplemental health in-Chapter 100 of Subtitle K of the Inter-be good faith compliance with the re-
surance (as defined under sectiomal Revenue Code, no preexisting condiquirements of Chapter 100 of Subtitle K
1882(g)(1) of the Social Security Act;tion exclusion may be imposed withof the Internal Revenue Code.
also known as Medigap or MedSupprespect to an individual beyond the (d) Transition rules for counting
insurance); limitation in 8 54.9801-3T. For an indi- creditable coverageAn individual who

(i) Coverage supplemental to thevidual who has not completed the perseeks to establish creditable coverage
coverage provided under Chapter 55nitted exclusion period under HIPAA, for periods before July 1, 1996 is en-
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titted to establish such coverage througlprovide a certificate) apply with respect2590.712 Parity in the application

the presentation of documents or otheto the provision of the notice. of certain limits to mental
means in accordance with the provisions health benefits. [Reserved]
of § 54.9801-5T(c). For coverage relat- Margaret Milner Richardson, o

ing to an event occurring before July 1,  Commissioner of Internal Revenuegggpart C—General Provisions

1996, a group health plan and a health . .
insurance issuer is not subject to any\Pproved March 24, 1997. 2590.731  Preemption; State flexibil-

ity; construction.
; X : . Donald C. Lubrick, 2590.732 Special rules relating to
spect to the plan’s or issuer's counting Assistant Secretary of the Treasury. group health plans.

(or not counting) such coverage if the
; : . . 2590.734 Enforcement. [Reserved
plan or issuer has sought to comply inPension and Welfare Benefits 2590736  Effective dates[. ]

good faith with the applicable require- Administration Authority: Sec. 29 U.S.C. 1027, 1059

m?Q;STlrjar\]:;:ifnSrﬁ.lzgof%);Scz(rcti)ficates of 29 CFR Chapter XXV 1135, 1171, 1194; Sec. 101, Pub. L.
creditable coverage— For the reasons set forth above, Chaptéf04-191, 101 Stat. 1936 (29 U.S.C.
XXV of Title 29 of the Code of Federal 1181); Secretary of Labor’s Order No.

(1) Certificates Only upon requeSt. . i -87. 52 FR 13139. April 21. 1987
For events occurring on or after July Lsglgw.anons is amended as set fortA—87, » AP ' '

1996 but before October 1, 1996, a . Subpart A—Requirements Relating to
certificate is required to be provided_ 1: A new Subchapter L, consisting ofpccess and Renewability of Coverage,
only upon a written request by or on"art 2590, is added to read as followsyng | imitations on Preexisting Condi-
behalf of the individual to whom the SUBCHAPTER L-HEALTH INSUR- tion Exclusion Periods

penalty or enforcement action with re-

certificate applies. ANCE PORTABILITY AND RENEW- -

(2) Certificates before June 1, 1997.ABILITY FOR GROUP HEALTH § 2590.701-1 Basis and scope.
For events occurring on or after Octobep| ANS (a) Statutory basis. This Subpart
1, 1996 and before June 1, 1997, a implements Part 7 of Subtitle B of Title

certificate must be furnished no laterPART 2590-RULES AND REGULA- | of the Employee Retirement Income
than June 1, 1997, or any later datgdlONS FOR HEALTH INSURANCE gecyrity Act of 1974, as amended (here-
permitted under § 54.9801-5T(a)(2)(ii))PORTABILITY AND RENEWABILITY  inafter ERISA or the Act).

and (iii). FOR GROUP HEALTH PLANS (b) Scope. A group health plan or

(3) Optional notice— health insurance issuer offering group

() In general. This paragraph (e)(3) iggggt aﬁ;iﬁ‘é‘ﬁ;ﬂﬁﬁf O]B eclggzgagtghealth insurance coverage may provide
greater rights to participants and benefi-

applies with respect to events describe L e -
in 8§ 54.9801-5T(a)(5)(ii), that occur 0”%22 tl_)l(rg:lLtIg;[(l)()nn[sae?ircl)dI:reeXIstlng Condi ciaries than those set forth in this Sub-

or after October 1, 1996 but before Jun oc part. This Subpart A sets forth minimum
1, 1997. A group health plan or health2=*: . requirements for group health plans and
insurance issuer offering group healtt$290-701-1 Ba.?s. and scope. health insurance issuers offering group
coverage is deemed to satisfy2220.701-2 Definitions. ___health insurance coverage concerning:
§ 54.9801-5T(a)(2) and (3) if a notice?290-701-3 Limitations on preexisting (1) | imjtations on a preexisting con-
is provided in accordance with the pro- ﬁggdmon exclusion pe-  gition exclusion period.
visions of paragraphs (e)(3)(i) through ¥ . : (2) Certificates and disclosure of pre-
(iv) of this section. 2590.701-4 aﬁgli%\ﬁgélg to credit-  \ious coverage.

(i) Time of notice.The notice must 3 v Ve Y. , i (3) Rules relating to counting credit-
be provided no later than June 1, 19972°°0-701-5 Certlf]icauor_] and disclo-  5pje” coverage.

(ii) Form and content of noticeA 5907016 Special enrollment pert. () Jpecial enrollment periods.
notice provided pursuant to this para- ' P P (5) Use of an affiliation period by an

ods. ; o
i iti I . HMO as an alternative to a preexistin
graph (€)(3) must be in writing and35907017 "HMO affiliation period as congition exclusion P g
must include information substantially alternative to preexisting conaiton exclusion.

similar to the information included in a P : "
: : condition exclusion. § 2590.701-2 Definitions.
model notice authorized by the Secrépsgn 702 Prohibiting discrimination

tary. Copies of the model notice are against participants and Unless otherwise provided, the defini-
available at the following website — beneficiaries based on a tions in this section govern in applying
http://WWW.irS.UStreaS.gOV (Or call (202) health status-related factor_the prOViSionS of 88 2590.701 thrOUgh
622-4695). B 2590.703  Guaranteed renewability 2590.734.

(iv) Providing certificate after re- in multiemployer plans Affiliation period means a period of
quest.If an individual requests a certifi- and multiple employer time that must expire before health
cate following receipt of the notice, the welfare arrangements. insurance coverage provided by an
certificate must be provided at the time [Reserved] HMO becomes effective, and during
of the request as set forth in § 54.9801- which the HMO is not required to
5T(@)(5)(iii). Subpart B—Other Requirements provide benefits.

(v) Other certification rules apply. Sec. COBRAdEefinitions:

The rules set forth in § 54.9801-2590.711 Standards relating to ben- (1) COBRA means Title X of the
5T(a)(4)()) (method of delivery) and efits for mothers and new- Consolidated Omnibus Budget Recon-
54.9801-5T(a)(1) (entities required to borns. [Reserved] ciliation Act of 1985, as amended.
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(2) COBRA continuation coverage inherited characteristics that may de-
means coverage, under a group health rive from the individual or a family

plan, that satisfies an applicable member. This includes information re-
COBRA continuation provision. garding carrier status and information
(3) COBRA continuation provision derived from laboratory tests that
means sections 601-608 of the Act, identify mutations in specific genes or
section 4980B of the Code (other than chromosomes, physical medical ex-
paragraph (f)(1) of such section aminations, family histories, and di-
4980B insofar as it relates to pediatric rect analysis of genes or chromo-
vaccines), and Title XXII of the somes.

PHSA.
(4) Exhaustion of COBRA continua-
tion coveragemeans that an individu-
al's COBRA continuation coverage
ceases for any reason other than ei-
ther failure of the individual to pay
premiums on a timely basis, or for
cause (such as making a fraudulent
claim or an intentional misrepresenta-
tion of a material fact in connection
with the plan). An individual is con-
sidered to have exhausted COBRA
continuation coverage if such cover-
age ceases—
(i) Due to the failure of the em-
ployer or other responsible entity to
remit premiums on a timely basis;
or
(i) When the individual no longer
resides, lives, or works in a service
area of an HMO or similar program
(whether or not within the choice
of the individual) and there is no
other COBRA continuation cover-
age available to the individual.
Condition means a medical condition.
Creditable coveragemeans credita-
ble coverage within the meaning of
§ 2590.701-4(a).
Enroll means to become covered for
benefits under a group health plan
(i.e., when coverage becomes effec-
tive), without regard to when the
individual may have completed or
filed any forms that are required in
order to enroll in the plan. For this
purpose, an individual who has health
insurance coverage under a group
health plan is enrolled in the plan
regardless of whether the individual
elects coverage, the individual is a
dependent who becomes covered as a
result of an election by a participant,
or the individual becomes covered
without an election.
Enrollment date definitions(enroll-
ment dateand first day of coverage
are set forth in 8§ 2590.701-3(a)(2)(i)
and (ii).
Excepted benefitneans the benefits
described as excepted in
§ 2590.732(b).
Genetic informationmeans informa-
tion about genes, gene products, and

Group health insurance coverage

means health insurance coverage of-

fered in connection with a group
health plan.

Group health plan means an em-
ployee welfare benefit plan to the
extent that the plan provides medical
care (including items and services
paid for as medical care) to employ-
ees or their dependents (as defined
under the terms of the plan) directly
or through insurance, reimbursement,
or otherwise.

Group marketmeans the market for
health insurance coverage offered in
connection with a group health plan.
(However, certain very small plans
may be treated as being in the indi-
vidual market, rather than the group
market; see the definition of indi-
vidual market in this section.)

Health insurance coveragemeans
benefits consisting of medical care
(provided directly, through insurance
or reimbursement, or otherwise) under
any hospital or medical service policy
or certificate, hospital or medical ser-
vice plan contract, or HMO contract
offered by a health insurance issuer.
Health insurance issueror issuer
means an insurance company, insur-
ance service, or insurance organiza-
tion (including an HMO) that is re-
quired to be licensed to engage in the
business of insurance in a State and
that is subject to State law that regu-
lates insurance (within the meaning of
section 514(b)(2) of the Act). Such
term does not include a group health
plan.

Health Maintenance Organizatioor
HMO means—

(1) A federally qualified health main-
tenance organization (as defined in
section 1301(a) of the PHSA);

(2) An organization recognized under
State law as a health maintenance
organization; or

(3) A similar organization regulated
under State law for solvency in the

Individual health insurance coverage
means health insurance coverage of-
fered to individuals in the individual
market, but does not include short-
term, limited duration insurance. For
this purpose, short-term, limited-
duration insurance means health in-
surance coverage provided pursuant to
a contract with an issuer that has an
expiration date specified in the con-
tract (taking into account any exten-
sions that may be elected by the
policyholder without the issuer’s con-
sent) that is within 12 months of the
date such contract becomes effective.
Individual health insurance coverage
can include dependent coverage.
Individual market means the market
for health insurance coverage offered
to individuals other than in connec-
tion with a group health plan. Unless
a State elects otherwise in accordance
with section 2791(e)(1)(B)(ii) of the
PHSA, such term also includes cover-
age offered in connection with a
group health plan that has fewer than
two participants as current employees
on the first day of the plan year.
Internal Revenue Code (Code)eans
the Internal Revenue Code of 1986,
as amended (Title 26, United States
Code).

Issuer means a health insurance is-
suer.

Late enroliment definitionglate en-
rollee and late enrollment are set
forth in § 2590.701-3(a)(2)(iii) and
(iv).

Medical care means amounts paid
for—

(1) The diagnosis, cure, mitigation,
treatment, or prevention of disease, or
amounts paid for the purpose of af-
fecting any structure or function of
the body;

(2) Transportation primarily for and
essential to medical care referred to in
paragraph (1) of this definition; and
(3) Insurance covering medical care
referred to in paragraphs (1) and (2)
of this definition.

Medical conditionor condition means
any condition, whether physical or
mental, including, but not limited to,
any condition resulting from illness,
injury (whether or not the injury is
accidental), pregnancy, or congenital
malformation. However, genetic infor-
mation is not a condition.

Placement, or being placed, for adop-
tion means the assumption and reten-

same manner and to the same extent tion of a legal obligation for total or
as such a health maintenance organi- partial support of a child by a person

zation.
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in anticipation of the child’s adoption.  State health benefits risk pooheans  (C) The rules of this paragraph
The child's placement for adoption a State health benefits risk pool(a)(1)(i) are illustrated by the following
with such person terminates upon the within the meaning of § 2590.701-examples:

termination of such legal obligation. 4(a)(1)(vii). Example 1.(i) Individual A is treated for a

. - . ; medical condition 7 months before the enrollment
Plan year means the year that is Waiting periodmeans the period thatdate in EmployeR's group health plan. As part of

designated as the plan year in the must pass before an employee OF;ch treatmentA's physician recommends that a
plan document of a group health plan, dependent is eligible to enroll underfollow-up examination be given 2 months later.
except that if the plan document does the terms of a group health plan. If anDespite this recommendatioA, does not receive a

o Gesighatc  plan yar of I hre s employe or dependent ool as lotip St i 1o el s
no plan document, the plan year is— late enrollee or on a special enroll-;,"s v ecommended t or received byA during
(1) The deductible/limit year used un- ment date, any period before such latghe 6-month period ending oA's enroliment date

der the plan; or special enroliment is not a waitingin EmployerR's plan.
period. If an individual seeks and (i) In this Example 1 EmployerRs plan may
obtains coverage in the individuaI”Ot impose a preexisting condition exclusion pe-

! riod with respect to the condition for whict
market, any perlod after the date th¢eceived treatment 7 months prior to the enroll-

individual files a substantially com- ment date.

. plete application for coverage and Example 2 (i) Same facts aExample 1 except

(3) If the plan does not impose pafore the first day of coverage is athat EmployerRs plan learns of the condition and
deductibles or limits on a yearly ba- waiting period attaches a rider t@\'s policy excluding coverage

sis, and either the plan is not insured for the condition. Three months after enrollment,

i iov i S . .. As condition recurs, and EmployeRs plan
or the insurance policy is not reneweds 2590,701-3 Limitations on preexistingdenies payment under the rider. PoYers p

(2) If the plan does not impose
deductibles or limits on a yearly ba-
sis, then the plan year is the policy
year;

on an annual baS,IS, then the plan. Y€&ondition exclusion period. (i) In this Example 2 the rider is a preexisting
is the employer's taxable year; or L. .. . condition exclusion and EmployeR's plan may
(4) In any other case, the plan year is (a) Preexisting Con_dltlon exclusion—not impose a preexisting condition exclusion with
the calendar year. (1) In general. Subject to paragraph respect to the condition for whictA received

; ; treatment 7 months prior to the enrollment date.
Preexisting condition exclusiomeans (P) of this section, a group health plqn, i ivi '
g and a health insurance issuer offerlngr Example 3 (i) Individual B has asthma and is

a limitation or exclusion of benefits . eated for that condition several times during the
relating to a condition based on thed'0UP health Insurance coverage, Ma¥.month period beforeB's enrollment date in
fact that the condition was presen mpose, with respect to a participant ofEmployerSs plan. The plan imposes a 12-month
before the first day of coverage eneficiary, a preexisting condition ex-preexisting condition exclusionB has no prior
heth dical advi 'clusion onIy if the requirements of thiscredltable coverage to reduce the exclusion _perlod.
whether or not any medical advice, h isfied Three months after the enroliment da,begins
diagnosis, care, or treatment was re(par_agrap (a) are satisfied. coverage under Employer S’s plan. Two months
ommended or received before that (i) 6-month look-back ruleA preex- later,Bis hospitalized for asthma.
day. A preexisting condition exclusionisting condition exclusion must relate to (i) In this Example 3 EmployerSs plan may

. . . condition (whether physical or men-€xclude payment for the hospital stay and the
includes any exclusion apphcable to? ( phy hysician services associated with this illness

an individual as a result of informa-tal). _r_egardless O.f the cause Of_ th(%ecause the care is related to a medical condition
tion that is obtained relating to ancondition, for which medical advice, for which treatment was received 1 during the
individual’s health status before thediagnosis, care, or treatment was recoms-month period before the enroliment date.

individual's first day of coverage, mended or received within the 6-month Example 4 (i) Individual D, who is subject to a

. . - eriod ending on the enrollment datepPreexisting condition exclusion imposed by Em-
such as a condition identified as & 9 loyer U's plan, has diabetes, as well as a foot

result of a pre-enroliment question- (A) For purposes of this paragraphfondiion caused by poor creulation and retinal
naire or physical examination given to(2)(1)(i), medical advice, diagnosis, caredegeneration (both of which are conditions that
the individual, or review of medical Or treatment is taken into account onlymay be directly attributed to diabetes). After
records relating to the pre-enrolimentf it is recommended by, or receivedenroling in the planD stumbles and breaks a leg.
period. from, an individual licensed or similarly (i) In this Example 4the leg fracture is not a

- . . condition related toD’s diabetes, even though
Public health plan means public authorized to provide such services Ungqo circulation inD's extremities and poor vision
health plan within the meaning of der State law a_md operat!ng within thenay have contributed towards the accident. How-
§ 2590.701-4(a)(1)(ix). scope of practice authorized by Statever, any additional medical services that may be

] ’ law. needed because @'s preexisting diabetic condi-
Public Health Service Act (PHSA) . tion that would not be needed by another patient
means the Public Health Service Act_(B) FOr purposes of this paragrap

a)(l)(i) the 6-month period ending on ith a broken leg who does not have diabetes may
) - be subject to the preexisting condition exclusion
(42 U.S.C. 201, et seq.). the enrollment date begins on the’mposejd under Emgloyem’S p?an.

S : > % 6-month anniversary date preceding the (i) Maximum length of preexisting
significant break in coverage withingnrgment date. For example, for ancondition exclusion (the look-forward
the meaning of § 2590.701-¢ngliment date of August 1, 1998, therule). A preexisting condition exclusion
4(b)(?)('”)' 6-month period preceding the enrollments not permitted to extend for more than
Special enrollment dateneans a spe- date is the period commencing on Febi2 months (18 months in the case of a
cial enrollment date within the mean-ryary 1, 1998 and continuing throughlate enrollee) after the enrollment date.
ing of § 2590.701-6(d). July 31, 1998. As another example, fofFor purposes of this paragraph (a)(1)(ii),
State means each of the severaln enrollment date of August 30, 1998the 12-month and 18-month periods af-
States, the District of Columbia,the 6-month period preceding the enrollter the enroliment date are determined
Puerto Rico, the Virgin Islands, ment date is the period commencing ooy reference to the anniversary of the
Guam, American Samoa, and thdrebruary 28, 1998 and continuingenroliment date. For example, for an
Northern Mariana Islands. through August 29, 1998. enrollment date of August 1, 1998, the
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12-month period after the enrollment (iii) Late enrollee means an indi- not impose any preexisting condition

date is the period commencing on Au~vidual whose enroliment in a plan is aexclusion with regard to the child.

gust 1, 1998 and continuing throughlate enroliment. (i) Example.The rule of this para-

July 31, 1999. (iv)(A) Late enrolimentmeans enroll- graph (b)(1) is illustrated by the follow-
(i) Reducing a preexisting conditionMent under a group health plan otheing example:

. . . than on— Example. (i) Seven months after enroliment in
exclusion period by creditable coverage: EmployerWs group health plan, IndividugE has

The period of any preexisting condition (1) The earliest date on which cover-; chiig hor with a birth defect. Because the child
exclusion that would otherwise apply to29€ can become effective under the enrolled in Employews plan within 30 days

L : f birth, no preexisting condition exclusion may
an individual under a group health plarf€™M$ Of the plan; or oo - :
¢ q d by th b £ d ¢ (2) A special enrollment date for thebe imposed with respect to the child u_nd’er
IS reduce y thé numpber or days Ol EmployerWs plan. Three months after the child’s

creditable coverage the individual has afidividual. birth, E commences employment with EmployXr
of the enroliment date. as counted under (B) If an individual ceases to be and enrolls with the child in Employexs plan 45
§ 2590.701-4. For purposes of this Sub@|lg|b|e for coverage under the plan bydays after leaving Employews plan. Employer

- inati X's plan imposes a 12-month exclusion for any
part the phrase “days of creditable cov-1e'minating employment, and then subc’ Site oo o

.. I
erage” has the same meaning as thﬁﬁggfnmeb;f:r';n%i/elr'gé?j'r?“‘;‘g %%E&G,’g () In this Example Employer Xs plan may
“ H ol Impose any preexisting condition exclusion
Egg;:b|eagg\?gritee,,0fasth§u Cphe”t(;?rsn ?ment, only eligibility during the indi- with respect toE's child because the child was
1 ’ 97301 2 of the A Yidual's most recent period of employ-covered within 30 days of birth and had no
used in section (@)(3) of the Ac ‘ment is taken into account inSignificant break in coverage. This result applies

; - e . regardless of whetheE's child is included in the
(iv) Other standardsSee § 2590.702 determining whether the individual is acegrtificate of creditable coverage provided Eoby

for other standards that may apply withate enrollee under the plan with respeckmployer W indicating 300 days of dependent
respect to certain benefit limitations orto the most recent period of coveragegoverage or receives a separate certificate indicat-

restrictions under a group health plansimilar rules apply if an individual "9 90 days of coverage- Eg?tP'OVNS I;)'ah mey

. . .o Impose a preexisting conaition exclusion wi
(2) Enroliment definitions— again becomes eligible for coverage foliesyect tee for up to 2 months for any preexisting
() Enrollment date means the first lowing a suspension of coverage thatondition of E for which medical advice, diagno-

day of coverage or, if there is a Waitingapplied generally under the plan. sis, care, or treatment was recommended or re-

period, the first day of the waiting (v) ExamplesThe rules of this para- c&Ved bYE within the 6-month period ending on

. . E's enroliment date in EmployeX’s plan.
period. graph (a)(2) are illustrated by the fol- (2) Adopted childrenSubject to para-

(i)(A) First day of coveragemeans, 10wing examples: graph (b)(3) of this section, a group

in the case of an individual covered for Example 1.() EmployeeF first becomes eli- poqyh hian” and a health insurance is-
benefits under a group health plan in th ible to be covered by Employa#'s group health fferi health i
lan on January 1, 1999, but elects not to enroll iUer offering group health Insurance

group market, the first day of coveragene plan until April 1, 1999. April 1, 1999 is not a coverage, may not impose any preexist-
under the plan and, in the case of ampecial enroliment date fd¥. ing condition exclusion in the case of a

individual covered by health insurance (i) In this Example 1 F would be a late child who is adopted or placed for
coverage in the individual market, theenrollee with respect to F's coverage that becamﬁdoption before attaining 18 years of

. : ., effective under the plan on April 1, 1999.
first day of coverage under the policy. Example 2 () Saﬁ]e asExa&pIe L except thar 20€ and who, as of the last day of the
(B) The following example illustrates r goes not enroll in the plan on April 1, 1999 and30-day period beginning on the date of

the rule of paragraph (a)(2)(ii)(A) of this terminates employment with Employs¥ on July the adoption or placement for adoption,
section: 1, 1999, Wltféout rf:aVIrgﬁhad ?]Uydh%altg mslurances covered under creditable coverage.
: coverage under the plaf. is rehired by Employer ;

Example. (i) Employer Vs group health plan "= January 1, 2000 and is eligible for andThIS rule does not apply to coverage
provides for coverage to begin on the first day Ofelects coverage under Employéfs plan effective before the date of such adoption or
the first payroll period following the date an ] 192000 p p placement for adoption
employee is hired and completes the applicabl@n__anuary ! ) 3) B K i ' p h
enrollment forms, or on any subsequent January 1 (i) In this Example 2 F would not be a late (3) Break in coverage. Paragraphs
after completion of the applicable enrollimentenrollee with respect té’s coverage that became (b)(1) and (2) of this section no longer

forms. EmployerV's plan imposes a preexisting effective on January 1, 2000. _apply to a child after a significant break
condition exclusion for 12 months (reduced by the (b) Exceptions pertaining to preexist-in coverage.

Vicuars enrollment date. Empioyet s naed by Mg condition exclusions— (4) Pregnancy.A group health plan,
Employer V on October 13,p1g98 and thenyon (1) Newborns— and a health insurance issuer offering

October 14, 1998 completes and files all the forms (i) In general. Subject to paragraph group health insurance coverage, may
[lheceslsarybto enroll Inﬂth?_ plaks (C)O\:egagezléndgg b)(3) of this section, a group healthnot impose a preexisting condition ex-

€ plan becomes eilfective on October s : H H H _
(which is the beginning of the first payroll period _n'a”* a(r;d a L‘gam]‘ fsurance Issuer %ﬁeeﬁlﬁﬁgﬁgﬁéﬁgﬁ to pregnancy as a preex
after E's date of hire). Ing group health Insurance coveragels HOT.

(i) In this Example E's enrollment date is May not impose any preexisting condi- (5) Special enroliment datesor spe-
October 13, 1998 (which is the first day of thetion exclusion with regard to a child cial enrollment dates relating to new
waiting period forE's enrollment and is als&'s  who, as of the last day of the 30-daydependents, see § 2590.701-6(b).
ate of hire). Accordingly. wlzg)(rf)sisev%tmfé he . period beginning with the date of birth, (c) Notice of plan's preexisting condi-
period frgm April 23 fggg through October 12,15 covered under any creditable covertion exclusion.A group health plan, and
1998, the maximum permissible period duringd@e. Accordingly, if a newborn is en-health insurance issuer offering group
which EmployerV's plan could apply a preexist- rolled in a group health plan (or otherhealth insurance under the plan, may not
Ing Tg”g‘“o?hexc'us_'og “f”der Fgrf‘ggaphl(;‘)(l)(“) creditable coverage) within 30 days afteimpose a preexisting condition exclusion
m‘r’gugh gctot?erpfgolggrgmandCtr?ise;;erio& wouiirth and subsequently enrolls in anothewith respect to a participant or depen-
be reduced under paragraph (a)(1)i)) B days 9roup _health plan without a significantdent of _the part_icipar_ﬁ before notify_ing
of creditable coverage as of October 13, 1998break in coverage, the other plan mayhe participant, in writing, of the exist-
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ence and terms of any preexisting condi- (C) Any other arrangement sponsoredhe amount of creditable coverage by
tion exclusion under the plan and of theby a State, the membership compositiomounting all the days that the individual
rights of individuals to demonstrateof which is specified by the State andhas under one or more types of credit-
creditable coverage (and any applicablevhich is established and maintained priable coverage. Accordingly, if on a
waiting periods) as required bymarily to provide health insurance cov-particular day, an individual has credit-
§ 2590.701-5. The description of theerage for individuals who are residentable coverage from more than one
rights of individuals to demonstrateof such State and who, by reason of theource, all the creditable coverage on
creditable coverage includes a descripexistence or history of a medical condithat day is counted as one day. Further,
tion of the right of the individual to tion— any days in a waiting period for a plan
request a certificate from a prior plan or (1) Are unable to acquire medicalor policy are not creditable coverage
issuer, if necessary, and a statement thatre coverage for such conditionunder the plan or policy.
the current plan or issuer will assist inthrough insurance or from an HMO, or (i) Days not counted before signifi-
obtaining a certificate from any prior (2) Are able to acquire such coveragecant break in coverageDays of credit-
plan or issuer, if necessary. only at a rate which is substantially inable coverage that occur before a sig-
_ _excess of the rate for such coverageificant break in coverage are not
§ 2590.701-4 Rules relating to credit-through the membership organizationrequired to be counted.
able coverage. ((viii) A health plan offered under (jii) Definition of significant break in
Title 5 U.S.C. Chapter 89 (the Federakoverage.A significant break in cover-
Employees Health Benefits Program)age means a period of 63 consecutive
n (x) A public health plan. For pur- days during all of which the individual
qposes of this section, a public healtjoes not have any creditable coverage,
plan means any plan established oOgxcept that neither a waiting period nor
maintained by a State, county, or othepn affiliation period is taken into ac-
political subdivision of a State thatcount in determining a significant break

(a) General rules—

(1) Creditable coveragelor purposes
of this section, except as provided i
paragraph (a)(2) of this section, the ter
creditable coveragemeans coverage of
an individual under any of the follow-

ing: : : ;
; , . provides health insurance coverage tgh coverage. (See section 731(b)(2)(iii)
5 (zlésﬁ)-g?rglu_pz.health plan as defined MNindividuals who are enrolled in the plan.of the Act and section 2723(b)(2)(iii) of

» - (x) A health benefit plan under sec-the PHSA which exclude from preemp-

f (“c)j Hezltgslggu;g;]cg coxeiﬁge as detﬁon 5(e) of the Peace Corps Act (22tion State insurance laws that require a

tg\ee erll?it offering the c(c\),ille(raa eer igrsﬂg_u-s-c- 2504(e)). _ break of more than 63 days before an
y 9 g (2) Excluded coverage.Creditable individual has a significant break in

jtﬁCt ;\O tPart d7 O.fthS“?title B dOft Titlehl tﬂf coverage does not include coverage Coftoverage for purposes of State law.)
e Ac, anc wihout regard 10 WheMelsisting solely of coverage of excepted (i) Examples. The following ex-

the kcc:vzr}agg di.s.dofftlared Ii(ntthe %Lou%e”eﬁts (described in 8 2590.732).  amples illustrate how creditable cover-
market, the individual market, or othe™ - (3) Methods of counting creditable age is counted in reducing preexisting

wise). .
(iii; Part A or B of Title XVIII of the CCVErage.For purposes of reducing anycondition exclusion periods under  this
Social Security Act (Medicare) preexisting condition exclusion pe”Od'paragraph b)(2):
) as provided under 8§ 2590.701- gxample 1(j) Individual A works for Employer

(iv) TitlQ X_IX of the Social Security 3(a)(1)(ii)), a group health plan, and aP and has creditable coverage under Empldysr
Act (Medicaid), other than coveragepeaith insurance issuer offering grougplan for 18 months beforé's employment termi-

consisting solely of benefits under secggith insurance coverage, determin tes.A is hired by EmployerQ, and enrolls in

: i i SOVEIags h loyerQ’ health plan, 64 days after th
tion 1928 of the Social Security Act (thethe amount of an individual’s creditable o’ oo o Sgﬁg‘ﬁagiaundpe?”Emp,o%; apg]. ¢

program for distribution of pediatric coverage by using the standard methogmployer QO's plan has a 12-month preexisting

vaccines). _described in paragraph (b) of this seceondition exclusion period.
(v) Title 10 U.S.C. Chapter 55 (medl—tion, except that the plan, or issuer, may (ii) In this Example 1 becauseA had a break in

cal and dental care for members an@se the alternative method under pargEoverage of 63 days, EmployeQ's plan may
certain former members of the uni- . . . disregardA’s prior coverage and may be subject
graph (c) of this section with respect tc’to a 12-month preexisting condition exclusion

formed services, and for their depenyny or all of the categories of benefitsperiod.

dents; for purposes of Title 10 U.S.C.gescribed under paragraph (c)(3) of this Example 2i) Same facts agxample 1 except
Chapter 55,uniformed servicesmeans gection. that A is hired by EmployerQ, and enrolls in

the armed forces and the Commissioned () Standard method— EmployerQ's plan, on the 63rd day after the last
Corps of the National Oceanic and At- (1) Specific benefits not considereq 9at€ of coverage under Employ@is plan.

i ini i " (i) In this E I A h break i
mospheric Administration and of theypder the standard method, a groureosgrage 0;562 ﬁzr;sp.eseiaussﬁegk inrec%velr?

PUbI_IC Health.Serwce). health plan, and a health insurance isage is not a significant break in coverage, Em-
(vi) A medical care program of the syer offering group health insuranceployer Qs plan must countA's prior creditable
Indian Health Service or of a tribal coverage, determines the amount ofoverage for purposes of reducing the plans
organization. creditable coverage without regard t reexisting condition exclusion period as it applies

. (vii) A State h?a![thh beneft|_ts risk pgf?':[the specific benefits included in the ™ £l 3() Same facts agxample 1 except
or purposes o IS Section, a  Stalgoverage. that EmployerQ's plan provides benefits through
health benefits risk pool means— (2) Counting creditable coverage—  an insurance policy that, as required by applicable

(A) An organization qualifying under (i) Based on daysFor purposes of State insurance laws, defines a significant break in
section 501(c)(26) of the Code; reducing the preexisting condition exclu-co"_?rTgeth?‘s ?EO dayls' he i hat orovid

(B) A qualified high risk pool de- sion period, a group health plan, and %ré'gp health in’;i’:‘;nﬁjto Erf;g%s glaﬁrms‘fs
scribed in section 2744(c)(2) of thehealth i_nsurance issuer offering grouRiount A's period of creditable coverage prior to
PHSA; or health insurance coverage, determinese 63-day break.
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Example 4 (i) Same facts aExample 3except method set forth in this paragraph (iv) Dental care; or

that EmployerQ’s plan is a self-insured plan, and, ; ; o
thus, is nof Subject to State insurance laws. (b)(2), subject to the requirements of (v) Vision care.

(i) In this Example 4 the plan is not governed Other applicable law. ) (4) Plan notice. If the alternative
by the longer break rules under State insurance (B) Example.The rule of this para- method is used, the plan is required to—
law and A's previous coverage may be disre-graph (b)(2)(v) is illustrated by the (i) State prominently that the plan is

garded. ; . ) . .
Example 5 (i) Individual B begins employment following example: using the alternative method of counting

with EmployerR 45 days after terminating cover- Example. (i) Individual F has coverage under creditable coverage in disclosure state-

age under a prior group health plan. EmploRs ~ yo hgg"thlg'g?( gr(Jtrr?eﬂa%iiglmsésli%et?égu%? ments concerning the plan, and state this

plan has a 30-day waiting period before COVeragg, o health plarZ. F's enrollment date in Plai to each enrollee at the time of enroll-

gﬁg;&ZB enrolls in EmployeR's plan when first May 1, 1997. Plarz has a 12-month preexisting ment under the plan; and

(i) In this Example 5 B does not have a condition exclusion period, (i)) Include in these statements a de-

N ; (i) In this Example PlanZ may determine, in inti i
thr;':'niﬁﬂ;gb\r,a?:th;nB,goF\)’reig?gsovf:rragpeurr‘:]%ifsbec’faccorqanc_g with thg ruIes_Prescri_bed in paragrapﬁﬁzisrt]lgt?veo:nettr;]eodeglec(iltjdi%f gﬁll’ilgent;lf?-
(b)(2)(), (i), and (iii) of this section, thaF has ’ g

counted by EmployerRs plan. B has only a g days of creditable coverage (29 days in Janication of the categories used.

ad-day break in coverage because the 30-day, “5g"yays'in February, and 25 days in March). (5) Disclosure of information on pre-

waiting period is not taken into account in deter-_°’ s P . C : p
Thus, the preexisting condition exclusion periodyjous benefitsSee § 2590.701—5(b) for

mining a significant break in coverage. - > ; \
Example 6 (i) Individual C works for Employer ‘é";}'/snotg'(?rir ?ﬁg'yltg_':m‘;':“';ebar#r?ie'efs’asgsﬁf(:z special rules concerning disclosure of

S and has creditable coverage under Emplogsr o o0 (May 1)). For administrative conve-COVe€rage to a plan, or issuer, using the

gf‘;ing’é dzga ddfg\ferggéorcegasséggpt'r‘]’é’rr]“‘a'r‘];rf_ nience, however, Plaiz may consider that the alternative method of counting credit-

- ; reexisting condition exclusion period will no ghle coverage under this paragraph (C)
ployed for 51 days before being hired by Em-P X g ) paragrap .
ployer T. Employer T's plan has a 3-month L%Z%?Laa;gpll))/ toF on the first day of the month (6) Counting creditable coverage—
waiting period. C work; for EmployerT for 2 Alt ) fi thod () In general. Under the alternative
months and then terminates employment. Eleven (C) ernative method— method. the arounp health plan or issuer
days after terminating employment with Employer (1) Specific benefits consideredin- i ! d'tgbl P p ithi i
T, C begins working for EmployelU. Employer der the alternative method, a groupCoun S creditable coverage within a cat-
U's plan has no waiting period, but has a 6-monty, o1t plan, or a health insurance issuegdory if any level of benefits is pro-

reexisting condition exclusion period. . . ithi -
p s tgr]ﬂs bl 6 dges 0 e a Offering group health insurance cover-V'ded within the category. Coverage un

significant break in coverage because, after disreage, determines the amount of Cl’edi'[ablgrerran a‘em"eﬂplsjgéﬁeargean}Iex?tSICeosunetndic;]r
gi’irding hthg W?iting pzriodbun?(er Employé’l’S( coverage based on coverage within angrrangement, (as defined in gectiong
plan, C had only a 62-day break in coverage (Slcateqory of benefits described in paras

days plus 11 days). Accordingl; has 200 days graph (c)(3) of this section and nothG(C)(Z) of the Internal Revenue Code),

of creditable coverage and Employdis plan may oes not constitute coverage within an
not apply its 6-month preexisting condition exclu-based on coverage for any other ben: 9 y

sion period with respect t@. efits. The plan or issuer may use thecat?gory' . . -
Example 7 (i) Individual D terminates employ- alternative method for any or all of the (i) Special rulesin counting an indi-

ment with EmployerV on January 13, 1998 after vidual's creditable coverage under the

. ries. The plan m | iffer- .
being covered for 24 months under Employés categories € pla ay apply a diffe alternative method, the group health

group health plan. On March 17, the 63rd da)ﬁ_nt pr_eeXiSting condition exclusion pe- lan. or issuer. first determines the
without coverage, D applies for a health insurancéiod with respect to each category (and) ! t of th . dividual ditabl
policy in the individual marketD's application is may apply a different preexisting condj-2Mount of the individual's creditable
accepted and the coverage is made effective Majjon exclusion period for benefits thatcoverage that may be counted under

1. . . paragraph (b) of this section, up to a
; ) . are not within any category). The credit-
(if) In this Example 7 becauseD applied for bl dy -9 dy? tal of 365 days of the most recent
the policy before the end of the 63rd day, andPl€ cOverage determined for a categor reditable coverage (546 days for a late
coverage under the policy ultimately became efOf benefits applies only for purposes o

fective, the period between the date of applicatiorreducing the preexisting condition exclu_enrollee). The peI’IOd over which this

and the first day of coverage is a waiting periodsion period with respect to that Categorycreditable coverage is determined is re-
and no significant break in coverage occurred eve

i ; : ferred to as the determination period.
though the actual period without coverage was lO%n individual's creditable coverage forThen' for the category specified under

days. benefits that are not within any category, X X
Example 8 (i) Same facts aExample 7except for which the alternative method iSthe altemfmlye method, the plan or issuer

that D's application for a policy in the individual being used is determined under th&ounts W'i?]mt the Catgggfy_ a”tf?ay(:? tOf

market is denied. ;goverage that occurre uring the aeter-
y ; _ _ standard method of paragraph (b) of thi§OVe' ; :
(i) In this Example 8 becausé did not obtain paragraph (b) mination period (whether or not a sig-

: ot . section. by .
coverage following applicationD incurred a sig- . .
nificant break in coverage on the 64th day. (2) Uniform application. A plan or ”g{gagi borfgfrs)'naﬁgvgggfesf%et?r?éi_
(v) Other permissible counting meth-issuer using the alternative method ig. g, y L e .
ods — required to apply it uniformly to all vidual's preexisting condition exclusion

. . . s eriod for that category by that number
(A) Rule Notwithstanding any other participants and beneficiaries under th%f days. The plan or issuer may deter-

provisions of this paragraph (b)(2), forplan or policy. The use of the alternative . .

purposes of reducing a preexisting conET;e'fhOd is required to be set forth in thelrrr]unaen;hem?]rgro urr;ta;);ﬁ;g%tar?qlgnﬁz\r/erﬂgﬁ

dition exclusion period (but not for plan. ; ; ’

purposes of issuir?g a ce(rtificate under (3) Categories of benefitsThe alter- g)g|rgl¥oatﬂgllﬁ%i\,tiréitais at least as favor

§ 2590.701-5), a group health plan, an@ative method for counting creditable™ £ le.Th : | £ thi

a health insurance issuer offering grougoverage may be used for coverage for (“?] xa(rsnp e -ﬁ r? ets(;) b |sthpa:cai

health insurance coverage, may detethe following categories of beneﬁts—?rap (©)(6) are illustrated by the fol-
. : ; . owing example:

mine the amount of creditable coverage (I) Mental health; Example. (i) Individual D enrolls in Employer

in any other manner that is at least as (i) Substance abuse treatment; V's plan on January 1, 2001. Coverage under the

favorable to the individual as the (iii) Prescription drugs; plan includes prescription drug benefits. On April
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1, 2001, the p}an ceases providing prescriptiothen the issuer, but not the plan, violategn agreement with the plan to provide automatic
enie on Jamury 1. 2002, afier was coverea 1N _Certification requirements of - this g eES, 52 permitec under paragraph (210
under EmployerV's ’group ’health plan for 365 par_agraph (a) . (ii) In this Example,if an employee switches
days.D enrolls in EmployerY's plan on February (iv) Special rules for issuers— from the indemnity option to the HMO option on
1, 2002 D's enroliment date). EmployeY’s plan (A)(1) Responsibility of issuer for January 1, the issuer must provide the plan (or a
uses the alterna_tive method of counting crediﬁapl%overage period. An issuer is not reperson Qesig_rmated by the plar_1) \_Ni_th appropria’[e
o st o sreschoton o penenauied o provide information regardingloraon W tespec o e ndiduelscover
(i) In this Example, Employer Ys plan may coverage provided to an individual bYingividual's coverage with the indemnity issuer
impose a 275-day preexisting condition exclusioranother party. ceases at a date other than January 1, the issuer is
with respect toD for prescription_drug benefits (2) Example_The rule of this para- instead yequirgc_l to provide the individual with an
beca_useD had 90 _days of credltable _co_ve‘ragegraph (@)(1)(iv)(A) is illustrated by the automatic c.er.t|f|cate. -
relating to prescription drug benefits withiD's following example: (2) Individuals for whom certificate
determination period. Example. (i) A plan offers coverage with an must be provided; timing of issuance—

i . . HMO option from one issuer and an indemnity i) Individuals. A certificate must be

§ 2590'701T5 Certification and dlsclo'option from a different issuer. The HMO has not r(g\)/ided without charge for partici-
sure of previous coverage. entered into an agreement with the plan to providg ., . "\ 4 dents. whe

. . certificates as permitted under paragraph (a)(1)(iii ants or dependents who are or were

(a) Certificate of creditable cover- of this section. covered under a group health plan upon

age— (i) In this Example,if an employee switches the occurrence of any of the events

(1) Entities required to provide cer- from the indemnity option to the HMO option and described in paragraph (a)(2)(ii) or (iii)
tificate— later ceases to be covered under the plan, an¥f this section

g certificate provided by the HMO is not required to . ) . e
() In general. A group health plan, provide information regarding the employee's cov- (i) Issuance of automatic certificates.

and each health insurance issuer offeringrage under the indemnity option. The certificates described in this para-
group health insurance coverage under a (B)(1) Cessation of issuer coveragegraph (a)(2)(ii) are referred to as auto-
group health plan, is required to furnishprior to cessation of coverage under amatic certificates.
certificates of creditable coverage inplan. If an individual's coverage under (A) Qualified beneficiaries upon a
accordance with this paragraph (a) ofin issuer’s policy ceases before theualifying event.In the case of an
this section. individual's coverage under the planindividual who is a qualified beneficiary
(i) Duplicate certificates not re- ceases, the issuer is required to provid@s defined in section 607(3) of the Act)
quired. An entity required to provide a sufficient information to the plan (or to entitled to elect COBRA continuation
certificate under this paragraph (a)(1)another party designated by the plan) teoverage, an automatic certificate is re-
for an individual is deemed to haveenable a certificate to be provided byguired to be provided at the time the
satisfied the certification requirementsthe plan (or other party), after cessatiorindividual would lose coverage under
for that individual if another party pro- of the individual's coverage under thethe plan in the absence of COBRA
vides the certificate, but only to theplan, that reflects the period of coverageontinuation coverage or alternative cov-
extent that information relating to theunder the policy. The provision of thaterage elected instead of COBRA con-
individual’s creditable coverage andinformation to the plan will satisfy the tinuation coverage. A plan or issuer
waiting or affiliation period is provided issuer’'s obligation to provide an auto-satisfies this requirement if it provides
by the other party. For example, in thematic certificate for that period of cred-the automatic certificate no later than
case of a group health plan fundedtable coverage for the individual underthe time a notice is required to be
through an insurance policy, the issuer igparagraph (a)(2)(ii) and (3) of this secfurnished for a qualifying event under
deemed to have satisfied the certification. In addition, an issuer providingsection 606 of the Act (relating to
tion requirement with respect to a parthat information is required to cooperatenotices required under COBRA ).
ticipant or beneficiary if the plan actu-with the plan in responding to any (B) Other individuals when coverage
ally provides a certificate that includesrequest made under paragraph (b)(2) afeasesin the case of an individual who
the information required under parathis section (relating to the alternativeis not a qualified beneficiary entitled to
graph (a)(3) of this section with respectmethod of counting creditable coverage)elect COBRA continuation coverage, an
to the participant or beneficiary. If the individual's coverage under theautomatic certificate is required to be
(iii) Special rule for group health plan ceases at the time_ the individugil’sprovided at the time the individual
plans. To the extent coverage under &£overage under the issuer’'s policyceases to be covered under the plan. A
plan consists of group health insuranc€eases, the issuer must provide an autpian or issuer satisfies this requirement
coverage, the plan is deemed to hav&atic certificate under paragraphif it provides the automatic certificate
satisfied the certification requirements(@)(2)(ii) of this section. An issuer may within a reasonable time period thereaf-
under this paragraph (a)(1) if any issuePresume that an individual whose coverter. In the case of an individual who is
offering the coverage is required todge ceases at a time other than thentitled to elect to continue coverage
provide the certificates pursuant to argffective date for changing enrollmentunder a State program similar to CO-
agreement between the plan and theptions has ceased to be covered undgRA and who receives the automatic
issuer. For example, if there is an agreethe plan. certificate not later than the time a
ment between an issuer and the plan (2) Example.The rule of this para- notice is required to be furnished under
sponsor under which the issuer agrees waph (a)(1)(iv)(B) is illustrated by the the State program, the certificate is
provide certificates for individuals cov- following example. deemed to be provided within a reason-
ered under the plan, and the issuer fails Example.(i) A group health plan provides cov- gble time period after the cessation of

; e T erage under an HMO option and an indemnity,
to provide a certificate to an individual ption with a different issuer, and only allows coverage under the plan.

when the plan would have been requireammoyees to switch on each January 1. Neither (C) Qualified beneficiaries when CO-
to provide one under this paragraph (a}he HMO nor the indemnity issuer has entered intdRA ceasedn the case of an individual
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who is a qualified beneficiary and has (i) In this Example 3 the automatic certificate certificate applies, and any other infor-
elected COBRA continuation coverage™@ Pe provided not later than the time a notice isyation necessary for the plan providing
. required to be furnished under the State progranih ified in th if

(or whose coverage has continued after ,,mpie 4.i) individual C terminates employ- e coverage specified in the certificate
the individual became entitled to eleCiment with EmployerS and receives both a notice t0 identify the individual, such as the
COBRA continuation coverage), an au-of C's rights under COBRA and an automaticindividual's identification number under
tomatic certificate is to be provided atcertificate.C elects COBRA continuation coverage the plan and the name of the participant
the time the individual’'s coverage undeft"9e" EMPloyerSs group health plan. Aiter four i yho certificate is for (or includes) a

. - 'months of COBRA continuation coverage and thé
the plan ceases. A plan, or issuer, satigxpiration of a 30-day grace perio&s group dependent;

fies this requirement if it provides thehealth plan determines thats COBRA continua- D) Th dd d teleph
automatic certificate within a reasonabldion coverage has ceased due to failure to make a (D) The name, address, and telephone
time after coverage ceases (or after th@Mely payment for continuation coverage. number of the plan administrator or

e : (i) In this Example 4the plan must provide an issuer required to provide the certificate;
expiration of any grace period for Non-,,yated automatic certificate © within a reason-

payment of premiums). An automaticCaple time after the end of the grace period. (E) The telephone number to call for
certificate is required to be provided to Example 5.()) Individual D is currently covered further information regarding the certifi-

such an individual regardiess of whetherfeer e g0ip Te bl B TR0 D gate (if different from ~paragraph
the individual has previously received a)(2)(iii) of this section. Under the procedure for a)(3)(ii)(D) of this section);

an aUthatiC certificatg under paragrapBmpioyerTs plan, certificates are mailed (by first (F) Either—
(@)(2)(ii)(A) of this section. class mail) 7 business days following receipt of
(i) Any individual upon requesRe- the request. This date reflects the earliest date that (1) A statement that an individual has

) : he plan, acting in a reasonable and prompt .
quests for certificates are permitted t ashign’ can p,ogide cortificates. PIOMP4t least 18 months (for this purpose, 546

b_e mad? t.)y’ or on behalf of, an indi- i |n this Example 5 the plan's procedure days is deemed to be 18 months) of
vidual within 24 months after coveragesatisfies paragraph (a)(2)(iii) of this section. creditable coverage, disregarding days of
ceases. Thus, for example, a plan in creditable coverage before a significant
which an individual enrolls may, if break in coverage, or

authorized by the individual, request a (i) Written certificate— " .
certificate of the individual's creditable . (2) The date any waiting period (and
coverage on behalf of the individual (A) In general.Except as provided in affiliation period, if applicable) began
from a plan in which the individual was P2ragraph (a)(3)(i)(B) of this section, theand the date creditable coverage began;
formerly enrolled. After the request jgcertificate must be provided in writing and

: : ; . including any form approved by the
received, a plan or issuer is required t ecretar?/ as Zl writing).pp y (G) The date creditable coverage

provide the certificate by the earliest o ~ ended, unless the certificate indicates
date that the plan or issuer, acting in a (B) Other permissible form&No writ-  that creditable coverage is continuing as

reasonable and prompt fashion, can praen certificate is required to be providedof the date of the certificate.

vide the certificate. A certificate is re-under this paragraph (a) with respect to )

quired to be provided under this paraa particular event described in paragraph (i) Periods of coverage under cer-
graph (a)(2)(iii) even if the individual (a)(2)(i)) or (iii) of this section, if— tficate. If an automatic certificate is

(3) Form and content of certificate

has previously received a certificate un- . : . provided pursuant to paragraph (a)(2)(ii)
der this paragraph (a)(2)(iii) or an auto- (H) An indiidual is entiled to re- of this section, the period that must be
matic certificate under paragraphc€/Ve @ certificate; included on the certificate is the last
(a)(2)(ii) of this section. (2) The individual requests that theperiod of continuous coverage endlng on

(iv) Examples. The following ex- certificate be sent to another plan off€ date coverage ceased. If an indi-
amples illustrate the rules of this paraissuer instead of to the individual, vidual requests a"pertlflcat-e pursuant to
graph (a)(2): paragraph (a)(2)(iii) of this section, a

Example 1.()) Individual A terminates employ- 3 The plan or |ssuer”that would certificate must be provided for each
ment with EmployerQ. A is a qualified benefi- Otherwise receive the certificate agreeperiod of continuous coverage ending
ciary entitled to elect COBRA continuation cover-t0 accept the information in this para-ywithin the 24-month period ending on
age under EmployeQ's group health plan. A graph (a)(3) through means other than ﬁ]e date of the request (Or Continuing on

notice of the rights provided under COBRA isri i .

typically furnished to qualified beneficiaries underwnctiten certificate (e.g., by telephone)’the.qate of the requesft). A separate

the plan within 10 days after a covered employed@!! cert|f|cate. may be prOVIded for each

terr_mnlatetﬁ_enéploymlent.th e et (4) The receiving plan or issuer re-such period of continuous coverage.

méy be provided at the. same fme. hat A CEIVES Such information from the send- (i) Combining information for fami-

provided the COBRA notice. ing plan or issuer in such form within jies A certificate may provide informa-
Example 2(j) Same facts agxample Lexcept the time periods required under paragon with respect to both a participant

that the automatic certificate foA is not com- graph (a)(2)of this section. i ) i
pleted by the time the COBRA notice is furnished and the participants dependents if the

to A (i) Required informationThe certifi- information is identical for each indi-
(i) In this Example 2 the automatic certificate cate must include the following— Y'dua_l or, if _t_he information is not
may be provided within the period permitted by identical, certificates may be provided

law for the delivery of notices under COBRA. (A) The date the certificate is issued;yy one form if the form provides all the

Example 3.(i) Employer R maintains an in- ; ; ; indivi
sured group health planR has never had 20 (B) The name of the group healthrequired information for each individual

employees and thuB's plan is not subject to the Plan that provided the coverage deand separately states the information

COBRA continuation coverage provisions. How-scribed in the certificate; that is not identical.

ever, R is in a State that has a State program .. - .
similar to COBRA.B terminates employment with  (C) The name of the participant or (v) Model certificate. The require-

R and loses coverage undgis plan. dependent with respect to whom thaments of paragraph (a)(3)(ii) of this
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section are satisfied if the plan or issuedesignates another individual or entity tadescribed in the certificate is for depen-
provides a certificate in accordance wittreceive the certificate, the plan or issuedent coverage (e.g., family coverage or
a model certificate authorized by theresponsible for providing the certificateemployee-plus-spouse coverage).

Secretary. is required to provide the certificate to (B) Certificates provided on request.

. . . he designated party. For purposes of certificates provided on
(vi) Excepted benefits; categories of ° . Pary . the IC;eqlcl)Jest of, or on ber?alf of, an
benefits.No certificate is required to be (5) Special rules concerning depen- ! '

. . individual pursuant to paragraph
furnished with respect to excepted bendent coverage- : : ;
efits described in § 2590.732. In addi- (2)(2)(iii of this section, a plan or issuer

: . S e . ()(A) Reasonable effortsA plan or must ma.ke reasonable efforts to obtain
:sgércti?r?g w;fg\;ggggn ism ntgte rgzs;:ggtidssuer is required to use reasonabl@nd provide the names of any dependent
specify categories of benefits describet‘?fforts to determ!ne any 'n.format'onpovered- by_the certificate where S uch
in § 2590.701-4(c) (relating to the alter-1é€ded for a certificate relating to thelnformation is requested to be provided.
native method of counting creditabled€Pendent coverage. In any case if a certificate does not include the
coverage). However, if excepted benefitd/Nich an automatic certificate is re-name of any dependent of an individual
are provided concijrrently with OthequIred to be furnished with respect "to ;,povere_d by the certificate, the individual
creditable coverage (so that the coveragg€Pendent under paragraph (a)(2)(ii) ofnay. If necessary, use the procedures
does not consist solely of exceptedlis Section, no individual certificate isdescribed in paragraph (c) of this sec-
benefits), information concerning  thereduired to be furnished until the plan ortion for submitting documentation to
benefits ,may be required to be disclose suer knows (or making reasonable efestabhsh_that the <_:red|table coverage in
under paragraph (b) of this section. orts should know) of the dependentsthe certificate applies to the dependent.

cessation of coverage under the plan. (C) Demonstrating a dependent’s
4) Procedures— creditable coverage.See paragraph
(4)

. . 3 (B) Example.The rules of this para- (c)(4) of this section for special rules to
(1) Method of deliveryThe certificate graph (a)(5) are illustrated by the fol-gemonstrate dependent status.

is required to be provided to eachlowing example: (D) Duration. This paragraph
individual described in paragraph (a)(2) Example.() A group health plan covers em- E/a)(S)(iii) is only effective for certifica-

; i ; inPloyees and their dependents. The plan annuall . .
of this section or an entity requestmgrequests all employees to provide updated infor!ONS prowded with respect to events

the certificate on behalf of the i!’ldi- mation regarding dependents, including the spedccurring through June 30, 1998.
vidual. The certificate may be providedcific date on which an employee has a new (6) Special certification rules for en-
by first-class mail. If the certificate or dependent or on which a person ceases to be tities not subject to Part 7 of Subtitle B

certificates are provided to the partici-dependent of the employee. of Title | of the Act—

ioi ) (i) In this Example the plan has satisfied the . . ..
pant and the participant's spouse at thetandard in this paragraph (a)(5)(i) of this section (i) Issuers.For special rules requiring

participants last known address, ther i make reasonable efforts to determine théhat issuers, not subject to Part 7 of
the requirements of this paragraph (a)(4gessation of dependents’ coverage and the relat&ubtitle B of Title | of the Act, provide

are satisfied with respect to all individu-dependent coverage information. certificates consistent with the rules in
als residing at that address. If a depen- (ii) Special rules for demonstratingthis section, including issuers offering
dent's last known address is differenicoverage.If a certificate furnished by a coverage with respect to creditable cov-
than the participant's last known ad-plan or issuer does not provide the namerage described in sections 701(c)(1)(G)
dress, a separate certificate is required tof any dependent of an individual cov-through (c)(1)(J) of the Act (coverage
be provided to the dependent at thered by the certificate, the individualynder a State health benefits risk pool,
dependent's last known address. If sepanay, if necessary, use the proceduree Federal Employees Health Benefits
rate certificates are being provided bydescribed in paragraph (c)(4) of thisProgram, a public health plan, and a
mail to individuals who reside at thesection for demonstrating dependent stahealth benefit plan under section 5(€) of
same address, separate mailings of eaglrs. In addition, an individual may, if the Peace Corps Act), see section
certificate are not required. necessary, use these procedures to dem721(b)(1)(B) of the PHSA (requiring

. . . onstrate that a child was enrolled withincertificates by issuers offering health
(i) Procedure for requesting certii- 5, days of birth, adoption, or placemeninsurance coverage in connection with a
cates.A plan or issuer must establish e:{j g
n

o or adoption. See § 2590.701-3(b), ungroup health plan, including a church
Perggﬁ/deur((a:efr(:irficl:r;?clavsldupilnfstjoar:(teq?:si)gra- er which such a child would not beplan or a governmental plan (including
graph (a)(2)(iii) of this section. subject to a preexisting condition excluthe Federal Employees Health Benefits

sio_r?_. - Program (FEHBP)). In addition, see sec-
(i) Designated recipientdf an auto-  (iii) Transition rule for dependenttion 2743 of the PHSA applicable to
matic certificate is required to be pro-coverage through June 30, 1998 health insurance issuers in the individual

vided under paragraph (a)(2)(ii) of this (A) In general. A group health plan market. (However, this section does not
section, and the individual entitled toor health insurance issuer that cannatquire a certificate to be provided with
receive the certificate designates anothgrovide the names of dependents (orespect to short-term limited duration
individual or entity to receive the certifi- related coverage information) for pur-insurance, as described in the definition
cate, the plan or issuer responsible foposes of providing a certificate of cover-of individual health insurance coverage
providing the certificate is permitted toage for a dependent may satisfy thén § 2590.701-2, that is not provided by
provide the certificate to the designatedequirements of paragraph (a)(3)(ii)(C)a group health plan or issuer offering
party. If a certificate is required to beof this section by providing the name ofhealth insurance in connection with a
provided upon request under paragrapthe participant covered by the groupgroup health plan.)

(a)(2)(iii) of this section and the indi- health plan or health insurance issuer (i) Other entities.For special rules
vidual entitled to receive the certificateand specifying that the type of coverageequiring that certain other entities, not

63



subject to Part 7 of Subtitle B of Title | the Act, which permits individuals to age. While a plan or issuer may refuse
of the Act, provide certificates consistentestablish creditable coverage througho credit coverage where the individual
with the rules in this section, see sectiomeans other than certificates, and sedails to cooperate with the plan's or
2791(a)(3) of the PHSA applicable totion 701(e)(3) of the Act, which requiresissuer’s efforts to verify coverage, the
entities  described in  sectionsthe Secretary to establish rules designeslan or issuer may not consider an
2701(c)(1)(C), (D), (E), and (F) of theto prevent an individual's subsequenindividual’s inability to obtain a certifi-
PHSA (relating to Medicare, Medicaid,coverage under a group health plan ofaie to be evidence of the absence of
CHAMPUS, and Indian Health Service),health insurance coverage from beingyegitable coverage.

section 2721(b)(1)(A) of the PHSA ap-adversely affected by an entity’s failure (i) Documents.Documents that may
plicable to nonfederal governmentalto provide a certificate with respect t0stablish creditaﬁle coverage (and wait-
plans generally, section 2721(b)(2)(C)(iijthat individual. If the accuracy of aing periods or affiliation periods) in the
of the PHSA applicable to nonfederalcertificate is contested or a certificate isabsence of a certificate include explana-
governmental plans that elect to beunavailable when needed by the indi-tions of benefit claims (EOB) or other
excluded from the requirements of Subvidual, the individual has the right to orrespondence from a plan or issuer
parts 1 and 3 of Part A of Title XXVII demonstrate creditable coverage (an dicating coverage, pay stubs showing
of the PHSA, and section 9805(a) of thewaiting or affiliation periods) through a payroll deduction ’for health coverage
Internal Revenue Code applicable tdhe presentation of documents or othegl health insurance identification card é
group health plans, which includesmeans. For example, the individual MaY.ariificate of coverage under a gro,up
church plans (as defined in sectiormake such a demonstration when— health policy, records from medical care
414(e) of the Internal Revenue Code). (i) An entity has failed to provide a '

. - " . ; providers indicating health coverage,
(b) Dlsclos_ure of coverage to a plan,qert!f|cate within the required time Pe-third party statements verifying periods
or issuer, using the alternative methodiod;

. . . S . of coverage, and any other relevant
of counting creditable coverage (i) The individual has creditable COV'(ﬁocuments that evidence periods of

(1) In general. If an individual en- erage but an entity may not be require
. X . ) ealth coverage.
rolls in a group health plan with respectto provide a certificate of the coverage ... . .
to which the plan, or issuer, uses theursuant to paragraph (a) of this section; (i) Other evidenceCreditable cover-
alternative method of counting credit- (i) The coverage is for a period 298 (and waiting period or affiliation
able coverage described in § 2590.701before July 1, 1996; period information) may also be estab-
4(c) of this regulation, the individual (iv) The individual has an urgent!iShed through means other than docu-
provides a certificate of coverage undemedical condition that necessitates g'entation, such as by a telephone call
paragraph (a) of this section, and theletermination before the individual cani'®™ the plan or provider to a third
plan or issuer in which the individual deliver a certificate to the plan; or party verifying creditable coverage.
enrolls so requests, the entity that issued (v) The individual lost a certificate (iv) Example.The rules of this para-
the certificate (the prior entity) is re-that the individual had previously re-graph (c)(2) are illustrated by the fol-
quired to disclose promptly to a requesteeived and is unable to obtain anothelowing example:
ing plan or issuer (the requesting entityertificate. Example. () Individual F terminates employ-
the information set forth in paragraph (2) Evidence of creditable coverage % with EmployeW and, a month later, is hired
. . . . . . y Employer X. Employer X's group health plan
(b)(2) of this section. _ (i) Consideration of evidencé plan nnoses a preexisting condition exclusion of 12
(2) Information to be disclosedThe or issuer is required to take into accouninonths on new enroliees under the plan and uses
prior entity is required to identify to the all information that it obtains or that is the standard method of determining creditable
requesting entity the categories of benpresented on behalf of an individual tocgzg:gg:-iréﬁglst;g ;ZTfei'r‘:suf‘egeg”r'(f)'sgtieo;tﬁf'glfan
gflts Wlth respect to which the requgst-make a determination, pased on the i iined byF's prior employer. Employef,
ing entity is using the alternativerelevant facts and circumstancesang requests a certificate. Howevér, (and Em-
method of counting creditable coveragewhether an individual has creditableployer X's plan, onF's behalf) is unable to obtain
and the requesting entity may identifycoverage and is entitled to offset all or & certificate from Employets plan. F attests
specific information that the requestingportion of any preexisting condition ex-that. to the best of’s knowledge,F had at least
. . . . . 12 months of continuous coverage under Employer
entity reason'ablly. needs in qrder to deelusion pgnqd_. A plan or issuer _shaIIWs plan, and that the coverage ended no earlier
termine the individual's creditable cov-treat the individual as having furnishedian F's termination of employment from Em-
erage with respect to any such categora certificate under paragraph (a) of thigployer W. In addition, F presents evidence of
The prior entity is required to disclosesection if the individual attests to thecoverage, such as an explanation of benefits for a
promptly to the requesting entity theperiod of creditable coverage, the indi-S@m that was made during the relevant period.
creditable coverage information so revidual also presents relevant corroborat; ﬂgs'Zémzri’:f;?epéegzzﬁgbslg'i'g'vg'r‘a;hee?grfacets'lz
quested. ing evidence of some creditable cOVermonths of coverage under Employ@rs plan in
(3) Charge for providing information. age during the period, and the individuathe same manner as F had presented a written
The prior entity furnishing the informa- cooperates with the plan’s or issuer’'sertificate of creditable coverage.
tion under paragraph (b) of this sectiorefforts to verify the individual's cover- (3) Demonstrating categories of cred-
may charge the requesting entity for theage. For this purpose, cooperation initable coverage.Procedures similar to
reasonable cost of disclosing such inforeludes providing (upon the plan's orthose described in this paragraph (c)
mation. issuer’s request) a written authorizatiorapply in order to determine an individu-
(c) Ability of an individual to demon- for the plan or issuer to request &aal's creditable coverage with respect to
strate creditable coverage and waitingcertificate on behalf of the individual, any category under paragraph (b) of this
period information— and cooperating in efforts to determinesection (relating to determining credit-
(1) In general.The rules in this para- the validity of the corroborating evi- able coverage under the alternative
graph (c) implement section 701(c)(4) ofdence and the dates of creditable covemethod).
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(4) Demonstrating dependent statusvidual did not have the claimed credit-the conditions in paragraph (a)(5) of this
If, in the course of providing evidenceable coverage, provided that— section are satisfied and the enrollment
(including a certificate) of creditable (i) A notice of such reconsideration,is requested within the period described
coverage, an individual is required toas described in this paragraph (d), isn paragraph (a)(6) of this section. The
demonstrate dependent status, the grousovided to the individual; and enr_ollme.nt is effective at the time de-
health plan or issuer is required to treat (i) Until the final determination is scribed in paragraph (a)(7) of this sec-
the individual as having furnished amade, the plan or issuer, for purposes dfon. The special enrollment rights under
certificate showing the dependent statudPProving access to medical servicethis paragraph (a) apply without regard
if the individual attests to such depen{Such as a pre-surgery authorizationfo the dates on which an individual
dency and the period of such status anficts in a manner consistent with thevould otherwise be able to enroll under

the individual cooperates with the plan'snitial determination. . the plan.
or issuer’s efforts to verify the depen- (3) Examples. The following ex- (2) Special enroliment of an employee
dent status. amples illustrate this paragraph (d):  only. An employee is described in this

S T Example 1.(i) Individual G is hired by Em- paragraph (a)(2) if the employee is
(d) Determination and notification of pioyery. EmployerYs group health plan imposes eligible, but not enrolled, for coverage
creditable coverage- a preexisting condition exclusion for 12 months,nder the terms of the plan and, when

; ; with respect to new enrollees and uses the stan- .
(1) Reasonable time penOdln the dard method of determining creditable coverage(.:"nroument was preV'OUS|y offered to the

event that a group hea_lth plan or healtlﬁmployer\fs plan determines tha® is subject to  €mployee under the plan and was de-
!nsurance Issuer Offel'lng grqup hea!tha 4-month preexisting condition exclusion, baseclined by the employee, the employee
ms(;;rance Coverha%e) refcfk:\'/es In{prm?tlogpov?de%egigatti gn rﬁgﬂ:ﬁ)slepl;ﬂv;r;?:gti;gag iSwas covered under another group health
under paragraph (a) ot this section (cer A lan or had other health insurance cov-
tifications), paragraph (b) of this sectionion"s ©f coverage unde®s prior group heaith grage_

(disclosure of information relating to the ™ (i in this Example 1 EmployerY's plan must (3) Special enroliment of dependents
alternative method), or paragraph (c) ohotify G within a reasonable period of time only. A dependent is described in this
this section (other evidence of creditabléollowing receipt of the certificate thalG is naragraph (a)(3) if the dependent is a

it i i ithinsubject to a 4-month preexisting condition exclu- . .
coverage), the entity is required, Wlthmsion beginning orG’s enrollment date iny’s plan. dependent of an employee participating

a reasonable time period following re- Example 2.(i) Same facts as irExample 1 N the plan, the dependent is eligible,

ceipt of the information, to make aexcept that Employeir's plan determines tha6 but not enrolled, for coverage under the
determination regarding the individual'shas 14 months of creditable coverage baseGsn terms of the plan, and, when enroliment

period of creditable coverage and notifycertificate indicating 14 months of creditable cov-,5 previously offered under the plan

oA ; ; i erage undel’s prior plan. f
glce(:olrci(il\rﬁ?;%bitﬁf g:,g Eaetﬁrr(gl)rég?%r; t:’?i (i) In this Example 2 EmployerY's plan is not and was declined, the dependent was
paragrap Sequired to notifyG that G will not be subject to a covered under another group health plan

section. Whether a determination anyeexisting condition exclusion. or had other health insurance coverage.
notification regarding an individual's Example 3.(i) Individual H is hired by Em-  (4) Special enrollment of both em-
creditable coverage is made within aployerZ. EmployerZs group health plan imposes ployee and dependemin employee and

reasonable time period is determined Preexisting condition exclusion for 12 months
P with respect to new enrollees and uses the sta"Y dependent of the employee are

based on the relevant facts and Circumy, o of determining creditable coverage. described in this paragraph (a)(4) if they
stances. Relevant facts and circUmMgevelops an urgent health condition before receivare eligible, but not enrolled, for cover-
stances include whether a plan’s applicaing a certificate of prior coverag attests to the age under the terms of the plan and,

tion of a preexisting condition exclusionperiod of prior coverage, presents corroborating,hap enrollment was previously offered

Sy _ documentation of the coverage period, and authg-
would prevent an individual from hav rizes the plan to request a certificate dtis oto the employee or dependent under the

ing access to urgent medical serviceg,epyys. plan and was declined, the employee or

(2) Notification to individual of pe- (i) In this Example 3 EmployerZs plan must dependent was covered under another
riod of preexisting condition exclusion.review the evidence presented by In addition, group health plan or had other health
A plan or issuer seeking to impose g"€ Plan must make a determination and notfy jngyrance coverage.
isti dition exclusion is re—r?g"’lrdlng any preexisting condition exclusion pe- (5) Conditions for special enrollment
prgemstmg ,Con ! N, ""riod that applies toH (and the basis of such P . o :
quired to disclose to the individual, indetermination) within a reasonable time periodAn employee or dependent is eligible to
writing, its determination of any preex- following receipt of the evidence that is consistenienroll during a special enroliment period
isting condition exclusion period thatW'tth the urgency ngS Q_?a'éh CO”d'“‘?tP d(th'sd if each of the following applicable con-
applies to the individual, and the basiﬁd)e ermination may be moditied as permitted Und€hitions is met:

. . . . aragraph (d)(2) of this section). ) .

for such determination, including the (i) When the employee declined en-

source and substance of any informatiog 2590.701-6 Special enrollment perifollment for the employee or the depen-

on which the plan or issuer relied. Ingqs. dent, the employee stated in writing that
addition, the plan or issuer is required to coverage under another group health
provide the individual with a written (&) Special enrollment for certain in- plan or other health insurance coverage
explanation of any appeal procedureslividuals who lose coverage was the reason for declining enroliment.

established by the plan or issuer, and (1) In general. A group health plan, This paragraph (a)(5)()) applies only
with a reasonable opportunity to submitand a health insurance issuer offeringf—

additional evidence of creditable covergroup health insurance coverage in con- (A) The plan required such a state-
age. However, nothing in this paragrapmection with a group health plan, isment when the employee declined en-
(d) or paragraph (c) of this sectionrequired to permit employees and derollment; and

prevents a plan or issuer from modify-pendents described in paragraph (a)(2), (B) The employee is provided with

ing an initial determination of creditable (3), or (4) of this section to enroll for notice of the requirement to provide the
coverage if it determines that the indi-coverage under the terms of the plan istatement in this paragraph
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(@)(B)(@)) (and the consequences of th@lan to immediately request enrollmentdent of the employee through birth,
employee’s failure to provide the statefor coverage (e.g., that the request badoption or placement for adoption.
ment) at the time the employee declineanade in writing). (5) Special enrollment of a dependent
enroliment. (7) Effective date of enrolimentEn- of a participant. An individual is de-
(iN(A) When the employee declined roliment is effective not later than thescribed in this paragraph (b)(5) if the
enroliment for the employee or depen{irst day of the first calendar monthindividual is a dependent of a partici-
dent under the plan, the employee obeginning after the date the completegpant and the individual becomes a de-

dependent had COBRA continuationrequest for enroliment is received. pendent of such participant through mar-
coverage under another plan and CO- (b) Special enroliment with respect tofiage, birth, or adoption or placement
BRA continuation coverage under thatertain dependent beneficiaries for adoption.

other plan has since been exhausted; or (1) |n general. A group health plan (6) Special enroliment of an employee
(B) If the other coverage that appliedihat ‘makes coverage available with rewho is eligible but not enrolled and a
to the employee or dependent wherpect to dependents of a participant i§€W dependentAn employee who is
enrollment was declined was not undefequired to provide a special enrolimen€ligible, but not enrolled, in the plan,
a COBRA continuation provision, eitherperiod to permit individuals described in@nd an individual who is a dependent of
the other coverage has been terminatgshragraph (b)(2), (3), (4), (5), or (6) ofthe employee, are described in this para-
as a result of loss of eligibility for the this section to be enrolled for coveragedraph (b)(6) if the employee would be a
coverage or employer contributions toynder the terms of the plan if theParticipant but for a prior election by
wards the other coverage have beegproliment is requested within the timethe employee not to enroll in the plan
terminated. For this purpose, loss ofyeriod described in paragraph (b)(7) ofluring a previous enroliment period, and
eligibility for coverage includes a l0SSipis section. The enroliment is effectivetne dependent becomes a dependent of
of coverage as a result of legal separas the time described in paragraph (b)(8ihe employee through marriage, birth, or
tion, divorce, death, termination of em-f thjs section. The special enrollmentdoption or placement for adoption.
ployment, reduction in the number ofjighis under this paragraph (b) apply (7) Length of special enroliment pe-
hours of employment, and any loss ofyithout regard to the dates on which arfiod. The special enrollment period un-
eligibility after a period that is measuredindividual would otherwise be able toder paragraph (b)(1) of this section is a
by reference to any of the foregoing.enroll under the plan. period of not less than 30 days and
Thus, for example, if an employee’s (2) Special enrollment of an employeeﬁegins on the date of the marriage,
coverage ceases following a terminatio irth, or adoption or placement for

'Who is eligible but not enrolledAn . ;
of employment and the employee iSngividual is described in this paragraphad‘)pt'or? (except that such period does
not begin earlier than the date the plan

eligible for but fails to elect COBRA y) 5y it the individual is an employee
continuation coverage, th|s'|s treated agno is eligible, but not enrolled, in the makes dependent coverage generally
a loss of eligibility under this paragraphman’ the individual would be a partici- available). _

(8) Effective date of enrollmentn-

(@)(5)(i))(B). However, loss of eligibility nont byt for a prior election by the _ ;
does not include a loss due to failure o ndividual not to enroll in the plan rollment is effective—

the individual or the participant to PaY quring a previous enroliment period, and () In the case of marriage, not later
premiums on a timely basis or termina— person becomes a dependent of tHBan the first day of the first calendar
tion of coverage for cause (such as,givigual through marriage, birth, or month beginning after the date the com-
making a fraudulent claim or an inten- doption or placement for’ adop;tion.pleted request for enrollment is received
tional misrepresentation of a materiala y the plan;

fact in connection with the plan). In (ii) In the case of a dependent’s birth,
addition, for purposes of this paragrap the date of such birth; and
(?)85)(ii)(|3),_§mp|0yel; contributions in- (i) In the case of a dependent’s
clude contributions by any current or L . adoption or placement for adoption, the
former employer (of the individual or SPOYSE of a participant; or datep of suchp adoption or placgment for
another person) that was contributing to () The individual is a spouse of the adoption.

for the individual. participant and a child becomes a de- . .
Cozlga:_%?]g?ﬁ O]? égelgilaluaenrollment pe_pendent of the participant through birth, (9) Example. The rules of this para

: ._"graph (b) are illustrated by the following
riod. The employee is required to re.adoption or placement for adOptlon'example:

quest enrollment (for the employee or (4) Special enroliment of an employee™ g, e i) EmployeeA is hired on September
the employee’s dependent, as describeho is eligible but not enrolled and thes, 1998 by EmployeiX, which has a group health
in paragraph (a)(2), (3), or (4) of thisSpouse of such employe&n employee plan in which A can elect to enroll either for

section) not later than 30 days after th&vho is eligible, but not enrolled, in the employee-only coverage. for employee-plus-
exhaustion of the other coverage dep|a”a and an individual who is a depen_spouse coverage, or for family coverage, effective
Xnauslt verag .on the first day of any calendar quarter thereafter.

scribed in paragraph (a)(5)(i))(A) of this dent of such employee, are described iR is married and has no childrea does not elect
section or termination of the other cov-this paragraph (b)(4) if the employeetwo join Employer X's plan (for employee-only
erage as a result of the loss of eIigibiIityWOUld be a participant but for a prior coverage, employee-plus-spouse coverage, or fam-

. lection th mol not t nroll inily coverage) on October 1, 1998 or January 1,
for the other coverage for items de-£'€ctio by the employee not to enro 1999. On February 15, 1999, a child is placed for

scribed in paragraph (a)(5)(ii)(B) of thisthe plan during a previous enrollment,;,ion witha and A's spouse.
section or following the termination of period, and either— (ii) In this Example the conditions for special
employer contributions toward that other (i) The employee and the individualenroliment of an employee with a new dependent

. me married: or under paragraph (b)(2) of this section are satisfied,
coverage. The plan may 1mpose thdecome married; o the conditions for special enrolliment of an em-

same requirements that apply to employ- (ii) The employee and individual are pioyee and a spouse with a new dependent under
ees who are otherwise eligible under thenarried and a child becomes a deperparagraph (b)(4) of this section are satisfied, and
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(3) Special enrollment of a spouse oib
a participant. An individual is described
n this paragraph (b)(3) if either—

(i) The individual becomes the



the conditions for special enrollment of an em-occurs on December 31, 1998 aml elects to ndividual to enroll under the terms of

ployee and a new dependent under paragrapimroll in EmployerY's plan effective on January 1, ;
(b)(6) of this section are satisfied. Accordingly,1999 by filing the completed request form bythe Ipr|]an basedlondapy of the foIIIo_wmg
EmployerX's plan will satisfy this paragraph (b) if December 31, 1998, in accordance with the speciehea t_ S_ta_‘tus're ated factors In relation to
and only if it allows A to elect, by filing the rule set forth in paragraph (a) of this section. the individual or a dependent of the
required forms by March 16, 1999, to enroll in (i) In this Example 2 B has enrolled on a individual:
Employer X's plan either with employee-only special enrollment date because the enrollment is (I) Health status.
coverage, with employee-plus-spouse coverage, @ffective at a date described in paragraph (a)(7) of (ii) Medical condition (includin both
with family coverage, effective as of February 15,this section (even though this date is also a regular . . g
1999. enroliment date under the plan). physical and mental illnesses), as de-

(c) Notice of enrollment rightsOn or - ~ fined in § 2590.701-2.
before the time an employee is offered 2590.701-7 HMO affiliation period (i) Claims experience.
the opportunity to enroll in a group as aIt_ernative to preexisting condition (iv) Receipt of health care.
health plan, the plan is required toeXclusion. (v) Medical history.
provide the ,employge with a description (@) In general. A group health plan . (vi) Genetic information, as defined
of the plan’s special enrollment rules ; ; dn § 2590.701-2.

der thi ; For thi hofferlng health insurance coverag i Evid £ bility (includ
uln er this sectlc;]n. fcl)lr t IS purpgs:e,dt ?hrough an HMO, or an HMO that . (vii) (\j/]'ence of Insura ||tyf (inclu _f
pian may fus;z the 1o Iowmg”mo e Ie'offers health insurance coverage in con'9 cON |t|_0||15 arising out of acts o
SCI;;ptIOR.O t e_ spema enrollment ru esnection with a group health p|an, ma Om-(.-Z:StIC.VIO g.nce).
unlfert 1S sectcljon.l. . I o IMpose an affiliation period only if each (viii) Disability. _

you are declining enroliment for o'yhe requirements in paragraph (b) of (2) No application to benefits or ex-

yourself or your dependents (includingiis section is satisfied. clusions. To the extent consistent with
your spouse) because of other. healt (b) Requirements for affiliation pe- section 701 of the Act and § 2590.701—-
insurance coverage, you may in thg;,q 3, paragraph (a)(1) of this section shall

future be able to enroll yourself or your (1') No preexisting condition exclu- not be construed —

dependents in this plan, provided thagjo," s imposed with respect to any (i) To require a group health plan, or
you request enroliment within 30 dayS;oyerage offered by the HMO in con-2 health insurance issuer offering group
after your other coverage ends. In addinection with the particular group healthhealth insurance coverage, to provide
tion, if you have a new dependent as lan. particular benefits other than those pro-
result of marriage, birth, adoption, or ;) No premium is charged to a par-vided under the terms of such plan or
placement for adoption, you may becinant o beneficiary for the affiliation coverage; or

able to enroll yourself and your depenyeng. (i) To prevent such a plan or issuer
dents, provided that you request enroll- 3y The affiliation period for the from establishing limitations or restric-
ment within 30 days after the marriagé\mo coverage is applied uniformly tions on the amount, level, extent, or
plrth! adoptlon, or placement for adop'without regard to any health status-hature of the benefits or coverage for
tion. _ ~ related factors. similarly situated individuals enrolled in
_(d)(1) Special enroliment date defini- 4y The affiliation period does not the plan or coverage.

tion. A special enrollment date for angyceed 2 months (or 3 months in the (3) Construction. For purposes of
individual means any date in paragrapiage of a late enrollee). paragraph (a)(1) of this section, rules for
(@)(7) or (b)(8) of this section on which ) The affiliation period begins on eligibility to enroll include rules defin-
the individual has a right to have enroll-y,a anroliment date. ing any applicable waiting (or affilia-
ment in a group health plan become gy The affiliation period for enroll- tion) periods for such enroliment and
effective under this section. ment in the HMO under a plan runsrules relating to late and special enroll-
_(2) Examples.The rules of this sec- conerrently with any waiting period. ment.

tion are illustrated by the following () Alternatives to affiliation period.  (4) Example.The following example

examples: An HMO may use alternative methodsillustrates the rules of this paragraph (a):

Example 1. (i)(A) Employer Y maintains a . . s . E le. (i) A |
group health plan that allows employees to enroll" lieu of an aﬁ!“at'on period to address aﬁﬁm?a% g1)at ir; :\gﬁa%){:rtos2ﬂn§%rsloae§£0xﬂo
in the plan either— adverse selection, as approved by th@e p:an . ploy
in ! nroll within the first 30 days of their employ-

(1) Effective on the first day of employment by State insurance commissioner or othehent. However, individuals who do not enroll in
an election filed within three days thereafter; — official designated to regulate HMOS.the first 30 days cannot enroll later unless they

(2) Effective on any subsequent January 1 b : : : h ; [apion
an election made during the preceding months glf\IOthmg in this part requires a State tepass a physical examination.

November or DeCember; or recelve proposals for or approve alterna.t_h (ll) In this EXampIe the plan discriminates on

(3) Effective as of any special enroliment datetives to affiliation periods. fagtokr?s's of one or more health status-related
described in this section. ' . W
(B) Employee B is hired by EmployerY on § 2590.702 Prohibiting discrimination (?) :” prem|u|mAs or Coﬂtr'ﬁ”ﬁ'onls
e o o 1505w "2gamst partcpans and benefiaries, (1 1 S5 8 S0P LCr H
' based on a health status-related facto . ; .
'OSQTI coverage “:‘fderla”Otfrf‘e’t.p""B‘-e"fcgs to health insurance coverage in connection
1 090 b?‘?iﬁ’ggerthz ‘gé’r?]rieteecd"’reeq%rgsteforrtr‘ﬁ%y (a) In eligibility to enrol— with a group health plan, may not
Jénuawl 31, 1999, in accordance with the special (1) In ger]eral. Sgbject to paragraph require an individual (as a condition of
rule set forth in paragraph (a) of this section. (@)(2) of this section, a group healthenrollment or continued enrollment un-
(i) In this Example 1 B has enrolled on a plan, and a health insurance issuer offeder the plan) to pay a premium or
Z]E’fzz'tﬁleegt’ﬂ"g;”;(f:stgrigggai‘featrgerZ”LO'(';';‘(?%tO g group health insurance coverage imontribution that is greater than the
this section. paragrap onnection with a group health plan,premium or contribution for a similarly
Example 2.() Same facts aExample 1 except May not establish rules for eligibility situated individual enrolled in the plan

that B's loss of coverage under the other plan(including continued eligibility) of any based on any health status-related factor,
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in relation to the individual or a depen-section and except as provided in para- (v) Prohibits the imposition of any
dent of the individual. graph (c) of this section, Part 7 ofpreexisting condition exclusion in cases

(2) Construction. Nothing in para- Subtitle B of Title | of the Act is not to not described in section 701(d) of the
graph (b)(1) of this section shall bebe construed to supersede any provisioAct or expands the exceptions described
construed— of State law which establishes, imple-therein;

() To restrict the amount that anments, or continues in effect any stan- (vi) Requires special enrollment peri-
employer may be charged by an issuedlard or requirement solely relating toods in addition to those required under
for coverage under a group health planhealth insurance issuers in connectiosection 701(f) of the Act; or
or with group health insurance coverage (vii) Reduces the maximum period

(i) To prevent a group health plan,except to the extent that such standargermitted in an affiliation period under
and a health insurance issuer offerin@r requirement prevents the applicatiorsection 701(g)(1)(B) of the Act.
group health insurance coverage, fron®f a requirement of this part. (d) Definitions—
establishing premium discounts or re- (b) Continued preemption with re- (1) State law. For purposes of this
bates or modifying otherwise applicablespect to group health plandNothing in § 2590.736 the ternState lawincludes
copayments or deductibles in return foPart 7 of Subtitle B of Title | of the Act all laws, decisions, rules, regulations, or
adherence to a bona fide wellness proaffects or modifies the provisions ofother State action having the effect of
gram. For purposes of this section, section 514 of the Act with respect tolaw, of any State. A law of the United

bona fide wellness program is a progroup health plans. States applicable only to the District of
gram of health promotion and disease (c) Special rules— Columbia is treated as a State law rather
prevention. (1) In general. Subject to paragraph than a law of the United States.

3) Examplr—;.The rules of this para- (c)(2) of this section, the provisions of (2) State.For purposes of this section
graph (b) are illustrated by the following Part 7 of Subtitle B of Title | of the Act the term State includes a State, the
example:' ' ' relating to health insurance Coveragé\lorthe_m Mariana Islands, any political

Example. (i) Planhx OﬁSLS a premium r<]1I?00lmt|01°fered by a health insurance issuepubdivisions of a State or such Islands,
to participants who adhere to a cholesterol- T i i
reduction wellness program. Enrollees are ex_supersede any provision of State Iav@_rthany agency or instrumentality of
pected to keep a diary of their food intake over eVhich establishes, implements, or cone€ither.

weeks. They periodically submit the diary to thetinues in effect a standard or require- ) )
plan physician who responds with suggested digtnent applicable to imposition of a pre-§ 2590.732 Special Rules Relating to

modifications. Enrollees are to modify their dietsexisting condition exclusion specifically Group Health Plans.
in accordance with the physician’s recommenda-

tions. At the end of the 6 weeks, enrollees argJOVerned by section 701 which differs (a) General exception for certain
given a cholesterol test and those who achieve HOM the standards or requirementgy g group health plansThe require-
count under 200 receive a premium discount.  specified in such section. ments of this Part 7 of Subtitle B of

(i) In this Example because enrollees who ; ; ; .
otherwise comply with the program may be unabl (2) Exceptions. Only in relation to Title | of the Act do not apply to any

to achieve a cholesterol count under 200 due to R€alth insurance coverage offered by @roup health plan (and group health
health status-related factor, this is not a bona fid@e_'a“h insurance issuer, the provisions Ghsurance coverage offered in connec-
wellness program and such discounts would disthis part do not supersede any provisiofion with a group health plan) for any

criminate impermissibly based on one or moregf State law to the extent that suc . .
health status-related factors. However, if, instea hplan year if, on the first day of the plan

individuals covered by the plan were entitled toP'OVISION— ) ) year, the plan has fewer than 2 partici-
receive the discount for complying with the diary (i) Shortens the period of time from pants who are current employees.
and dietary requirements and were not required tthe “6-month period” described in sec- (b) Excepted benefits
el ﬁdghvsglsnt:g tfoSt’rat:qe program would be §opy  701(a)(1) of the Act and (1) In general. The requirements of
program: § 2590.701-3(a)(1)(i) (for purposes ofSubparts A and C of this part do not
§ 2590.703 Guaranteed renewability inidentifying a preexisting condition); apply to any group health plan (or any
multiemployer plans and multiple em- (ii) Shortens the period of time from group health insurance coverage offered
p|0yer We'fare arrangementsl [Reserved}he “-12 months,—, and “18 monthS" !n Conn_eCtlon W|th a gr(_)up health p|an)
described in section 701(a)(2)of the Actin relation to its provision of the ben-
Subpart B - Other Requirements and 8§ 2590.701-3(a)(1)(ii) (for purposesefits described in paragraph(b)(2), (3),
of applying a preexisting condition ex-(4), or (5) of this section (or any
§ 2590.711 Standards relating to ben<lusion period); combination of these benefits).
efits for mothers and newborns. [Re- (jii) Provides for a greater number of (2) Benefits excepted in all circum-
served] days than the “63 day period” describedstances.The following benefits are ex-
o o in sections 701(c)(2)(A) and (d)(4)(A) cepted in all circumstances—
§ 2590.712 Parity in the application of 5 the Act and §8 2590.701-3(a)(1)(ii) (i) Coverage only for accident (in-
certain limits to mental health benefits.ang 2590.701-4 (for purposes of applyeluding accidental death and dismember-
[Reserved] ing the break in coverage rules); ment);
(iv) Provides for a greater number of (i) Disability income insurance;
days than the “30-day period” described (iii) Il_i?bgilty insurance, igcluding
- 4 in sections 701(b)(2) and (d)(1) of thegeneral liability insurance and automo-
E .2590'731 Preemption; State  flexibil Act and § 2590.701-3(b) (for purposedile liability insurance;
y; construction. . | . i
of the enrollment period and preexisting (iv) Coverage issued as a supplement
(a) Continued applicability of State condition exclusion periods for certainto liability insurance;
law with respect to health insurancenewborns and children that are adopted (v) Workers’ compensation or similar
issuers.Subject to paragraph (b) of thisor placed for adoption); insurance;
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(vi) Automobile medical payment in- exclusion of benefits under any groupamends the plan solely to conform to

surance; health plan maintained by the same plaany requirement of such part, is not
(vii) Credit-only insurance (for ex- sponsor; and treated as a termination of the collective
ample, mortgage insurance); and (C) The benefits are paid with respecbargaining agreement.
(viii) Coverage for on-site medical to an event without regard to whether (3)(i) Preexisting condition exclusion
clinics. benefits are provided with respect to theperiods for current employeeény pre-
(3) Limited excepted benefitgi) In event under any group health plan mainexisting condition exclusion period per-
general. Limited-scope dental benefits,tained by the same plan sponsor. mitted under § 2590.701-3 is measured

limited-scope vision benefits, or long- (5) Supplemental benefitsThe fol- from the individual's enrollment date in
term care benefits are excepted if theyowing benefits are excepted only ifthe plan. Such exclusion period, as
are provided under a separate policjthey are provided under a separatémited under § 2590.701-3, may be
certificate, or contract of insurance, orpolicy, certificate, or contract of insur- completed prior to the effective date of

are otherwise not an integral part of theance: the Health Insurance Portability and Ac-
plan, as defined in paragraph (b)(3)(i)) (i) Medicare supplemental health in-countability Act of 1996 (HIPAA) for
of this section. surance (as defined under sectiofis or her plan. Therefore, on the date

(i) Integral. For purposes of para- 1882(g)(1) of the Social Security Act;the individual's plan becomes subject to
graph (b)(3)(i) of this section, benefitsalso known as Medigap or MedSuppPart 7 of Subtitle B of Title | of the Act,
are deemed to be an integral part of ghsurance); no preexisting condition exclusion may
plan unless a participant has the right to (ji) Coverage supplemental to thebe imposed with respect to an individual
elect not to receive coverage for thecoverage provided under Chapter 55peyond the limitation in § 2590.701-3.
benefits and, if the participant elects toTitle 10 of the United States Code (alsd-0r an individual who has not com-
receive coverage for the benefits, thnown as CHAMPUS supplemental pro-Pleted the permitted exclusion period

participant pays an additional premiumgrams), and under HIPAA, upon the effective date
or contribution for that coverage. (iii) Similar supplemental coveragefor his or her plan, the individual may
(iii) Limited scope. Limited scope provided to coverage under a groupiSe creditable coverage that the indi-
dental or vision benefits are dental ofheaith plan. vidual had prior to the enrollment date
vision benefits that are sold under a (c) Treatment of partnerships[Re- to reduce the remaining preexisting con-
separate policy or rider and that A&erved] dition exclusion period applicable to the
limited in scope to a narrow range or individual.
type of benefits that are generally exg 2590.734 Enforcement. [Reserved] (i) Examples. The following ex-
cluded from hospital/medical/surgical amples illustrate the rules of this para-
benefit packages. § 2590.736 Effective Dates. graph (a)(3):
(iv) Long-term care.Long-term care . Example 1.(i) Individual A has been working
benefits are benefits that are either— () General effective dates for Employer X and has been covered under

. _ ; _ ; Employer X's plan since March 1, 1997. Under
(A) Subject to State long-term care (1) Non-collectively-bargained plans. Employer X's plan, as in effect before January 1,

insurance laws; Except as otherwise _provided_ in thiS;ggg “there is no coverage for any preexisting

(B) For qualified long-term care in- section, Part 7 of Subtitle B of Title | of condition. Employer X's plan year begins on
surance services, as defined in sectiothe Act and Subparts A and C of thisJanuary 1, 19984's enroliment date in the plan is
7702B(c)(1) of the Code, or providedpart apply with respect to group healtrg‘eafgcrg tlh’islggzea”d“ has no creditable coverage
under a qualified long-term care insgr-plan_s, including health insurance issuer (i) In this Example 1 Employer X may con-
ance contract, as defined in sectio®ffering health insurance coverage ininue to impose the preexisting condition exclusion
7702B(b) of the Internal Revenue Codegonnection with group health plans, forunder the plan through February 28, 1998 (the end
or plan years beginning after June 300f the 12-mont‘h period using anniversary dates).

(€) Based on cognitive mpairment or1997. e £ et 2 e
a loss of functional capacity that is (2) Collectively bargained plansEx- 199({J instead of March 1, 1997. 9 ’
expected to be chronic. cept as otherwise provided in this sec- (i) In this Example 2 on January 1, 1998,

(4) Noncoordinated benefits tion (other than paragraph (a)(1) of thisEmployer X's plan may no longer exclude treat-

(i) Excepted benefits that are not cosection), in the case of a group healtlﬁ“;g_ ‘;?c:wif\‘/&ér PL‘Z%QSEQQE;%’;E)’%”p}g?ismr?g’t
o_rdmated.C(_)verage for only a specified plan m_alntamed pursuant to one or mor ubject to HIPAA until January 1, 1998 is not
disease or illness (for example, cancereollective bargaining agreements begntitied to claim reimbursement for expenses un-
only policies) or hospital indemnity or tween employee representatives and oruer the plan for treatments for any preexisting
other fixed dollar indemnity insuranceor more employers ratified before Au-condition of A received before January 1, 1998.
(for example, $100/day) is exceptedgust 21, 1996, Part 7 of Subtitle B of (b) Effective date for certification re-
only if it meets each of the conditionsTitle | of the Act and Subparts A and Cquiremeni—
specified in paragraph (b)(4)(ii) of thisof this part do not apply to plan years (1) In general. Subject to the transi-
section. beginning before the later of July 1,tional rule in § 2590.701-5(a)(5)(iii),

(i) Conditions.Benefits are described 1997, or the date on which the last ofthe certification rules of § 2590.701-5
in paragraph (b)(4)(i) of this sectionthe collective bargaining agreements reapply to events occurring on or after
only if— lating to the plan terminates (determinediuly 1, 1996.

(A) The benefits are provided under awithout regard to any extension thereof (2) Period covered by certificateA
separate policy, certificate, or contract ohgreed to after August 21, 1996). Forertificate is not required to reflect cov-
insurance; these purposes, any plan amendmeetrage before July 1, 1996.

(B) There is no coordination betweenmade pursuant to a collective bargaining (3) No certificate before June 1,
the provision of the benefits and anagreement relating to the plan, thatl997. Notwithstanding any other provi-
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sion of Subpart A or C of this part, in graph (e)(3) must be in writing and Subpart A—General Provisions
no case is a certificate required to benust include information substantiallySec.
provided before June 1, 1997. similar to the information included in @144 101 Basis and purpose.

(c) Limitation on actionsNo enforce- model notice authorized by the Secreq44 102 Scope and applicability
ment action is to be taken, pursuant taary. Copies of the model notice are144'103 Definiti licabl t. both
Part 7 of Subtitle B of Title | of the Act, available on the following website — : enni fnscz;%pg:a i4g Od
against a group health plan or healthnttp://www.dol.gov/dol/pwba/ (or call gro'u'p( |5 art ) an
insurance issuer with respect to a violal—800-998-7542). mdnadtja (45 CFR Part 148)
tion of a requirement imposed by Part 7 (iv) Providing certificate after re- MArkets.
of Subtitle B of Title | of the Act before quest.If an individual requests a certifi- -

January 1, 1998, if the plan or issuekate following receipt of the notice, theSprart B—[RESERVED]
has sought to comply in good faith withcertificate must be provided at the time Authority: Secs. 2701 through 2763,
such requirements. Compliance with thisf the request as set forth in2791, and 2792 of the Public Health

part is deemed to be good faith compli-§ 2590.701-5(a)(5)(iii). Service Act, 42 U.S.C. 300gg through
ance with the requirements of Part 7 of (v) Other certification rules apply. 300gg—63, 300gg—91, and 300gg—92.
Subtitle B of Title | of the Act. The rules set forth in § 2590.701-

(d) Transition rules for counting 5(a)(4)(i) (method of delivery) and PART 144—REQUIREMENTS
creditable coverageAn individual who § 2590.701-5(a)(1) (entities required tdRELATING TO HEALTH
seeks to establish creditable coveraggrovide a certificate) apply with respecttNSURANCE COVERAGE
for periods before July 1, 1996 is en+g the provision of the notice.
titled to establish such coverage through Subpart A—General Provisions
the presentation of documents or othePension and Welfare Benefits ,
means in accordance with the provisiongdministration 29 CFR Chapter XXV § 144.101 Basis and purpose.
of § 2590.701-5(c). For coverage relat- . ) )
ing to an event occurring before July 1, Signed at Washington, DC this 27 d
1996, a group health plan and a healtQf March, 1997.
insurance issuer is not subject to any

ay Part 146 of this subchapter imple-
ments sections 2701 through 2723 of the
Public Health Service Act (PHS Act, 42
U.S.C. 300gg, et seq.). Its purpose is to

penalty or enforcement action with re- Olena Berg, . :
spect to the plan's or issuer's countingAssistant Secretary, Pension and Welfar"PTOVE access to group health lnsurr{
(or not counting) such coverage if the Benefits Administration, 31¢€ cl;)_}{era%e ”and to gyarﬁntee the
plan or issuer has sought to comply in U.S. Department of Labor. 'éNewability of all coverage in the group

market. Part 148 of this subchapter
Department of Health and Human implements sections 2741 through 2763
of the PHS Act. Its purpose is to
improve access to individual health in-
45 CFER Subtitle A surance coverage for certain eligible
individuals who previously had group

on or after July 1, 1996, but before .
e - _“45 CFR is amended as set forth below: coverage, and to guarantee the renew-
October 1, 1996, a certiicate is required" ability of all coverage in the individual

to be provided only upon a written 1. The heading for Subtitle A is re- market. Sections 2791 and 2792 of the
[gqxﬁg:nbghgrczctiﬁggﬂf;g;n:smd'v'dualv'sed to read as follows: PHS Act define terms used in the regu-
(2) Certificates before June 1, 1997.SUBTITLE A—DEPARTMENT OF Itz;'gorgzslir; ]EQ'rS isssuuti)rﬁgatpr;[g;earr]gglﬂ;?i\ggz
For events occurring on or after OctobeHEALTH AND HUMAN SERVICES respectively. ’
1, 1996 and before June 1, 1997, a 2 Existi s 1 th h 100 ’
certificate must be furnished no later < EXISUNg parts roug are il
than June 1, 1997, or any later datélesignated as Subchapter A of Sybtitle& 144.102 Scope and applicability.
permitted under § 2590.701-5(a)(2)(i)jand @ new Subchapter heading is added (a) For purposes of 45 CFR Parts 144
and (iii). to read as follows: through 148, all health insurance cover-
(3) Optional notice—(i) In general. age is generally divided into two mar-
This paragraph (e)(3) applies with re-SUBCHAPTER A—GENERAL kets— the group market (set forth in 45
spect to events described inADMINISTRATION CFR Part 146) and the individual mar-
§ 2590.701-5(a)(5)(ii), that occur on or 3 New Subchapter B, consisting of<€t (set forth in 45 CFR Part 148). 45
after October 1, 1996 but before June Iparts 140 through 199, is added to reaffFR Part 146 limits the group market to

good faith with the applicable require-
ments under § 2590.701-5(c). a

(e) Transition rules for certificates of Services
creditable coverage-(1) Certificates
only upon requestFor events occurring

1997. A group health plan or healthyg follows: insurance sold to employment-related
insurance issuer offering group health group health plans and further divides
coverage is deemed to satisfySUBCHAPTER B—REQUIREMENTS the group market into the large group
§ 2590.701-5(a)(2) and (3) if a notice ISRELATING TO HEALTH CARE market and the small group market.
provided in accordance with the provi-ACCESS Federal law further defines the small
sions of paragraphs (e)(3)(i) through (iv) group market as insurance sold to em-
of this section. PARTS 140—143 [RESERVED] ployer plans with 2 to 50 employees.

(i) Time of notice.The notice must State law, however, may expand the
be provided no later than June 1, 1997PART 144—REQUIREMENTS definition of the small group market to

(i) Form and content of noticeA RELATING TO HEALTH include certain coverage that would oth-
notice provided pursuant to this paraINSURANCE COVERAGE erwise, under the Federal law, be con-
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sidered coverage in the large group (2) Has been formed and maintainedional misrepresentation of a material
market or the individual market. in good faith for purposes other thanfact in connection with the plan). An
(b) The protections afforded under 45obtaining insurance. individual is considered to have ex-
CFR Parts 144 through 148 to individu- (3) Does not condition membershiphausted COBRA continuation coverage
als and employers (and other sponsor# the association on any health statusf such coverage ceases—
of health insurance offered in connec+elated factor relating to an individual (i) Due to the failure of the employer
tion with a group health plan) are deter{including an employee of an employeror other responsible entity to remit pre-
mined by whether the coverage involvedr a dependent of any employee). miums on a timely basis; or
is obtained in the small group market, (4) Makes health insurance coverage (ii) When the individual no longer
the large group market, or the individualoffered through the association availableesides, lives, or works in a service area
market. Small employers, and individu-to all members regardless of any healtlof an HMO or similar program (whether
als who are eligible to enroll under thestatus-related factor relating to the memer not within the choice of the indi-
employer’s plan, are guaranteed availbers (or individuals eligible for coveragevidual) and there is no other COBRA
ability of insurance coverage sold in thethrough a member). continuation coverage available to the
small group market. Small and large (5) Does not make health insurancendividual.
employers are guaranteed the right teoverage offered through the association (6) Exhaustion of continuation cover-
renew their group coverage, subject t@vailable other than in connection with aage means that an individual’s continua-
certain exceptions. Eligible individualsmember of the association. tion coverage ceases for any reason
are guaranteed availability of coverage (6) Meets any additional requirementsother than either failure of the individual
sold in the individual market, and allthat may be imposed under State lawto pay premiums on a timely basis, or
coverage in the individual market must Church plan means a Church planfor cause (such as making a fraudulent

be guaranteed renewable. within the meaning of section 3(33) ofclaim or an intentional misrepresentation
(c) Coverage that is provided to assoERISA. of a material fact in connection with the
ciations, but is not related to employ- COBRAdefinitions: plan). An individual is considered to

ment, is not considered group coverage (1) COBRA means Title X of the have exhausted continuation coverage
under 45 CFR Parts 144 through 148Consolidated Omnibus Budget Reconif—

The coverage is considered coverage igiliation Act of 1985, as amended. (i) Coverage ceases due to the failure
the individual market, regardless of (2) COBRA continuation coverageof the employer or other responsible
whether it is considered group coverag&€ans coverage, under a group healténtity to remit premiums on a timely

under State law. plan, that satisfies an applicable COBRAasis, or
continuation provision. (i) When the individual no longer
§ 144.103 Definitions applicable to (3) COBRA continuation provision resides, lives, or works in a service area

both group (45 CFR Part 146) and means sections 601 through 608 of thef an HMO or similar program (whether
individual (45 CFR Part 148) markets. Employee Retirement Income Securityor not within the choice of the indi-

Unless otherwise provided, the follow-Act of 1974, section 4980B of thevidual) and there is no other continua-
ing definitions apply: Internal Revenue Code of 1986 (othetion coverage available to the individual.

Affiliation period means a period of f[han paragraph H(@Q) of section 4980B Cond_ltlon means a medical condltl_on.
time that must expire before healthlnsofar as |t_relates to pediatric vac- Creditable coveragehas the meaning
insurance coverage provided by arg:mes), and. Tltle. XXII of the PHS Act. of 45 CFR 14_6_.113(a).

HMO becomes effective, and during (4) Continuation coveragemeans Eligible individual, for purposes of—'
which the HMO is not required to coverage under a COBRA continuation (1) The group market provisions in

; - lar State program.45 CFR Part 146, Subpart E, the term is
provide benefits. provision or a simi program.4s LR , subpart &,

Applicable State authoritymeans Coverage provided by a plan that isdefined in 45 CFR 146.150(b); and

. . . > subject to a COBRA continuation provi- (2) The individual market provisions
W'th rSetspt)ecttgo asth(;:al'gh Insurance 1SSUiqn or similar State program, but thatin 45 CFR Part 148, the term is defined
Isr:o(’rj:er greé)ffic?al 0? eof'f?csiglrsa%%iicﬂglgnc;sdoes not satisfy all the requirements ofn 45 CFR 148.103.
by the State to enforce the requi?ementthat provision or program, will ble. Employeehas th_e meaning given the
of 45 CER Parts 146 and 148 for theaeemed to be_: continuation coverage if iterm under section _3_(6) of ERISA,
State involved with respect to the issueraIIows an individual to elect to continuewhich states, “any individual employed

o pect ) toverage for a period of at least 18y an employer.”

Beneficiaryhas the meaning given themgnihs. Continuation coverage does not Employerhas the meaning given the
term under section 3(8) of the Employeéncjyde coverage under a conversioterm under section 3(5) of ERISA,
Retirement Income Secyrlty Act of 19_74po|icy required to be offered to anwhich states, “any person acting directly
(ERISA), which states, “a person desigyngividual upon exhaustion of continua-as an employer, or indirectly in the
nated by a participant, or by the terms;on coverage, nor does it include condinterest of an employer, in relation to an
of an employee benefit plan, W,hf’ IS Oftinyation coverage under the Federabmployee benefit plan; and includes a
may become entitled to a benefit” undergypioyees Health Benefits Programgroup or association of employers acting
the plan. - o _ (5) Exhaustion of COBRA continua-for an employer in such capacity.”

Bona fide associationmeans, with tion coveragemeans that an individual's Enroll means to become covered for
respect to health insurance coverageOBRA continuation coverage ceasebenefits under a group health plan (that
offered in a State, an association thafor any reason other than either failurds, when coverage becomes effective),

meets the following conditions: of the individual to pay premiums on awithout regard to when the individual
(1) Has been actively in existence fortimely basis, or for cause (such asnay have completed or filed any forms
at least 5 years. making a fraudulent claim or an inten-that are required in order to enroll in the
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plan. For this purpose, an individualvidual market, rather than the group Large employemeans, in connection
who has health insurance coverage unmmarket; see the definition of “individual with a group health plan with respect to
der a group health plan is enrolled inmarket” in this section.) a calendar year and a plan year, an
the plan regardless of whether the indi- Health insurance coveragemeans employer who employed an average of
vidual elects coverage, the individual isbenefits consisting of medical care (proat least 51 employees on business days
a dependent who becomes covered asvaded directly, through insurance or re-during the preceding calendar year and
result of an election by a participant, orimbursement, or otherwise) under anyho employs at least 2 employees on
the individual becomes covered withouthospital or medical service policy orthe first day of the plan year, unless
an election. certificate, hospital or medical serviceotherwise provided under State law.
Enroliment date definitions(enroll- plan contract, or HMO contract offered Large group markemeans the health
ment dateandfirst day of coverageare by a health insurance issuer. insurance market under which individu-
set forth in 45 CFR 146.11(a)(2)()) and Health insurance issueror issuer als obtain health insurance coverage
(@) (2)(ii). means an insurance company, insurangeirectly or through any arrangement) on
ERISAstands for the Employee Re-service, or insurance organization (inbehalf of themselves (and their depen-
tirement Income Security Act of 1974,cluding an HMO) that is required to bedents) through a group health plan
as amended (29 U.S.C. 1001 et. seqg.icensed to engage in the business ahaintained by a large employer, unless
Excepted benefitsfor purposes of insurance in a State and that is subjeatherwise provided under State law.
the— to State law that regulates insurance [ate enrollment definitionglate en-
(1) Group market provisions in 45 (within the meaning of section 514(b)(2)rollee and late enrollmenk are set forth
CFR Part 146 Subpart D, the term isof ERISA). This term does not include ain 45 CFR 146.111(a)(2)(iii) and

defined in 45 CFR 146.145(b); and group health plan. (@)(2)(iv).

(2) The individual market provisions Health maintenance organizatior Medical care or condition means
in 45 CFR Part 148, the term is definedHMO means— amounts paid for any of the following:
in 45 CFR 148.220. (1) A Federally qualified health main- (1) The diagnosis, cure, mitigation,

Federal governmental planneans a tenance organization (as defined in SeGieatment, or prevention of disease, or
go_vernmen_tal plan established or maintion 1301(a) of _the_PHS Act);_ amounts paid for the purpose of affect-
tained for its employees by the Govern- (2) An organization recegmzed undering any structure or function of the
ment of the United States or by anyState law as a health maintenance org jody.
agency or instrumentality of such Gov-nization; or o (2) Transportation primarily for and
emment, . : (3) A similar organization regulated o qopiial 1o medical care referred to in

Genetic informationmeans informa- under State law for solvency in the : -

. aragraph (1) of this definition.

tion about genes, gene products, andame manner and to the same extent 3(3) Insurance covering medical care
inherited characteristics that may derivesuch a health maintenance organization.f rred 1o in oaragra hg (1) and (2) of
from the individual or a family member. Health status-related factormeans {Eise definition paragrap

This includes information regarding car-health status, medical condition (includ- : N .
rier status and information derived froming both physical and mental illnesses), Medical conditionmeans any condi-
laboratory tests that identify mutationsclaims experience, receipt of health cardion: Whether physical or mental, includ-
in specific genes or chromosomesmedical history, genetic information,'n9: bUt not I|_m|ted to, any condition
physical medical examinations, familyevidence of insurability (including con- '€Sulting from illness, injury (whether or
histories, and direct analysis of genes oditions arising out of acts of domesticn®t the injury is accidental), pregnancy,
chromosomes. violence) and disability. or congenital malformation. However,

Governmental planmeans a govern-  Individual health insurance coverage9€netic information is not a condition.
mental plan within the meaning of sec-means health insurance coverage offered NAIC stands for the National Associa-
tion 3(32) of ERISA. to individuals in the individual market, tion of Insurance Commissioners.

Group health insurance coveragebut does not include short-term, limited- Network planmeans health insurance
means health insurance coverage offeraetliration insurance. Individual health in-coverage of a health insurance issuer
in connection with a group health plan.surance coverage can include dependerfder which the financing and delivery

Group health plan means an em- coverage. of medical care (including items and
ployee welfare benefit plan (as defined Individual marketmeans the market Services paid for as medical care) are
in section 3(1) of ERISA) to the extentfor health insurance coverage offered t®rovided, in whole or in part, through a
that the plan provides medical care (aidividuals other than in connectiondefined set of providers under contract
defined in section 2791(a)(2) of the PHSwith a group health plan. Unless a Stat&ith the issuer.

Act and including items and serviceselects otherwise in accordance with sec- Non-Federal governmental plan

paid for as medical care) to employeesion 2791(e)(1)(B)(ii) of the PHS Act, means a governmental plan that is not a
or their dependents (as defined undesuch term also includes coverage offereffederal government plan.

the terms of the plan) directly orin connection with a group health plan Participanthas the meaning given the

through insurance, reimbursement, othat has fewer than two participants aserm under section 3(7) of ERISA,

otherwise. current employees on the first day of thewvhich states, “any employee or former

Group marketmeans the market for plan year. employee of an employer, or any mem-
health insurance coverage offered in Internal Revenue Code (Code)eans ber or former member of an employee
connection with a group health plan.the Internal Revenue Code of 1986, asrganization, who is or may become
(However, unless otherwise providedamended (Title 26, United States Code)kligible to receive a benefit of any type
under State law, certain very small plans Issuer means a health insurance isfrom an employee benefit plan which
may be treated as being in the indisuer. covers employees of such employer or
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members of such organization, or whos@re-enrollment questionnaire or physicaPART 145—[RESERVED)]
beneficiaries may be eligible to receiveexamination given to the individual, or

any such benefit.” review of medical records relating to thePART 146—REQUIREMENTS FOR
PHS Actstands for the Public Health pre-enrollment period. THE GROUP HEALTH INSURANCE
Service Act. Public health plan means “public MARKET

Placement, or being placed, for adop-health plan” within the meaning of 45 .
tion means the assumption and retentio©FR 146.113(a)(1)(ix). Subpart A—General Provisions
of a legal obligation for total or partial Short-term limited duration insurance gec.
support of a child by a person withmeans health insurance coverage pra46.101 Basis and scope.
whom the child has been placed invided under a contract with an issuer
anticipation of the child’s adoption. Thethat has an expiration date specified irSubpart B—Requirements Relating to
child’s placement for adoption with thethe contract (taking into account anyAccess and Renewability of Coverage,
person terminates upon the terminatioextensions that may be elected by thand Limitations on Preexisting
of the legal obligation. policyholder without the issuer’s con-Condition Exclusion Periods
Plan sponsorhas the meaning givensent) that is within 12 months of the
the term under section 3(16)(B) ofdate the contract becomes effective. Sec o -
ERISA, which states “(i) the employer ~Significant break in coveraghas the 146.111 Limitations on preexisting
in the case of an employee benefit plameaning given the term in 45 CFR condition exclusion period.
established or maintained by a singlel46.113(b)(2)iii). 146.113 Rules relating to creditable
employer, (i) the employee organization Small employemeans, in connection coverage. .
in the case of a plan established owith a group health plan with respect tol46:115 Certification and disclosure of
maintained by an employee organizaa calendar year and a plan year, an previous coverage.
tion, or (iii) in the case of a plan employer who employed an average of46.117  Special (_a_nrqllment_perlods.
established or maintained by two orat least 2 but not more than 50 employ146-119 HMO affiliation period as
more employers or jointly by one orees on business days during the preced- alternative to preexisting con-
more employers and one or more eming calendar year and who employs a dition exclusion.
ployee organizations, the associatiorleast 2 employees on the first day of the46-121  Prohibiting discrimination
committee, joint board of trustees, omplan year, unless otherwise provided against participants and ben-
other similar group of representatives ofinder State law. eficiaries based on health
the parties who establish or maintain the Small group marketneans the health status-related factors.
plan.” insurance market under which individu-146-125  Effective dates.
P_Ian year means the year that isalg obtain health insurance coverageSubpart C—[RESERVED]
designated as the plan year in the plafdirectly or through any arrangement) on
document of a group health plan, excepbehalf of themselves (and their depensyppart D—Preemption and Special
that if the plan document does notdents) through a group health plangjes
designate a plan year or if there is nanaintained by a small employer.

plan document, the plan year is: Special enrollment dathas the mean- Sec.

(1) The deductible/limit year used un-ing given the term in 45 CFR 146.143 Preemption; State flexibility;
der the plan. 146.117(d). construction.

(2) If the plan does not impose State means each of the severall46.145 Special rules relating to group
deductibles or limits on a yearly basisStates, the District of Columbia, Puerto health plans.
the plan year is the policy year. Rico, the Virgin Islands, Guam, Ameri- . .

(3) If the plan does not imposecan Samoa, and the Northern Marian®UPpart E—Provisions Applicable to
deductibles or limits on a yearly basis,slands. Only Health Insurance Issuers

and either the plan is not insured or the State health benefits risk pooheans gec.
insurance policy is not renewed on am “State health benefits risk pool” 146 150 Guaranteed availability of

annual basis, the plan year is the emwithin the meaning of 45 CFR coverage for employers in the
ployer’s taxable year. 146.113(a)(1)(vii). small group market.
(4) In any other case, the plan year is Waiting periodmeans the period that 146,152 Guaranteed renewability of
the calendar year. must pass before an employee or depen- coverage for employers in the
Preexisting condition exclusiomeans dent is eligible to enroll under the terms group market.

a limitation or exclusion of benefits of a group health plan. If an employeej46.160 Disclosure of information.
relating to a condition based on the facbr dependent enrolls as a late enrollee or

that the condition was present before then a special enrollment date, any perio@ubpart F—Exclusion of Plans and

first day of coverage, whether or nothefore such late or special enrollment i€nforcement

any medical advice, diagnosis, care, ofiot a waiting period. If an individual

treatment was recommended or receiveseeks and obtains coverage in the indi>€c.

before that day. A preexisting conditionvidual market, any period after the datel46.180 Treatment of non-Federal
exclusion includes any exclusion applithe individual files a substantially com- governmental plans.

cable to an individual as a result Ofplete application for coverage and bel46.184 Enforcement.

information that is obtained relating tofore the first day of coverage is a Authority: Secs. 2701 through 2763,

an individual's health status before thewaiting period. 2791, and 2792 of the PHS Act, 42
individual's first day of coverage, such U.S.C. 300gg through 300gg-63,
as a condition identified as a result of sSSUBPART B—[RESERVED] 300gg-91, and 300gg—92.

73



PART 146—REQUIREMENTS FOR health insurance issuer offering group Example 3:() Individual B has asthma and is

THE GROUP HEALTH INSURANCE  health insurance coverage, may impos&eated for that condition several times during the
6-month period beforeB's enrollment date in

MARKET Wlth respect tQ a part|C|p_a_1nt or beru:"ﬁ_EmponerSs plan. The plan imposes a 12-month
Subpart A—G P .. C'ary-_a preeX|st|_ng condition e_XC|US|Onpreexisting condition exclusionB has no prior
ubpart A—=Leneral Frovisions only if the requirements of this para-creditable coverage to reduce the exclusion period.
. graph (a) are satisfied. Three months after the enroliment dag begins
§ 146.101 Basis and scope. (i) 6-month look-back ruleA preex- coverage under EmployeSs plan. B is hospital-

(a) Statutory basisThis Part imple- isting condition exclusion must relate to’2ed for asthma.

i condition (whether physical or men- (i) In this Example, Employer Ss plan may
ments sections 2701 through 2723 of th& ( phy ‘exclude payment for the hospital stay and the

PHS Act. Its purpose is to improvetal), regardless of the cause of th physician services associated with this of illness
access to group health insurance covef;_ondltIOI_’l, for which medical advice, pecayse the care is related to a medical condition
age and to guarantee the renewability ofiagnosis, care, or treatment was reconor which treatment was received g during the

all coverage in the group market. Secmended or received within the 6-monthé-month period before the enroliment date.

tions 2791 and 2792 of the PHS Actperiod ending on the enroliment date. Example 4:(i) Individual D, who is subject to

define terms used in the regulations in (A) For purposes of this paragraph‘ém‘;rlgs’efirsﬂ,’;gpl;ﬁ”ggg”éiaﬁg'e“:i‘;’; V\ig‘lfgsseg f;’g’t
f[his _subchapter and pr_ovide the bas?s fof)(1)(i), medi_cal advice, diagnosis, careqqqition caused by poor circulation and retinal
issuing these regulations, respectivelyor treatment Is taken into account .Onlydegeneration (both of which are conditions that

(b) Scope. A group health plan or if it is recommended by, or receivedmay be directly attributed to diabetes). After
health insurance issuer offering group‘rom, an individual licensed or similarly enrolling in the planD stumbles and breaks a leg.

health insurance coverage may providauthorized to provide such services un- (i) In this Example, the leg fracture is not a
t ights t tici t d b fider State law and operating within thecondltlon related to [3 diabetes, even though
greater rghts to partucipants an enetl oor circulation inD’s extremities and poor vision

ciaries than those set forth in this partscope of practice authorized by Statgnay have contributed towards the accident. How-

(1) Subpart B.Subpart B of this part law. ever, any additional medical services that may be
sets forth minimum requirements for (B) For purposes of this paragrapmgﬁd;‘;tbﬁgﬁfjengiepfﬁ:;'f;g‘gbf'gﬁggfercopr;‘:i'ém
group health_ plans and health _msurancéa)(l)(l), the 6-month perloq ending on it 2 broken leg who does not have diabetes may
issuers offering group health insurancéhe enrollment date begins on thee subject to the preexisting condition exclusion

coverage concerning: 6-month anniversary date preceding thénposed under Employdd’s plan.
(i) Limitations on a preexisting con- enroliment date. For example, for an (jij) Maximum length of preexisting
dition exclusion period. enrollment date of August 1, 1998, thecondition exclusion (the look-forward
(i) Certificates and disclosure of pre-6-month period preceding the enrollmentyle). A preexisting condition exclusion
vious coverage. date is the period commencing on Febis not permitted to extend for more than
(i) Methods of counting creditable ruary 1, 1998 and continuing through12 months (18 months in the case of a
coverage. July 31, 1998. As another example, folate enrollee) after the enrollment date.
(iv) Special enrollment periods. an enrollment date of August 30, 1998 For purposes of this paragraph (a)(1)(ii),

(v) Use of an affiliation period by an the 6-month period preceding the enrollthe 12-month and 18-month periods af-
HMO as an alternative to a preexistingnent date is the period commencing ofer the enrollment date are determined
condition exclusion. February 28, 1998 and continuingpy reference to the anniversary of the

(2) Subpart D.Subpart D of this part through August 29, 1998. _ enrollment date. For example, for an
sets forth exceptions to the requirements (C) The following examples illustrate enrollment date of August 1, 1998, the
of Subpart B for certain plans andthe requirements of this paragraphi2-month period after the enrollment
certain types of benefits. (@)(2)(). date is the period commencing on Au-

(3) Subpart E.Subpart E of this part Example 1:(i) Individual A is treated for a gust 1, 1998 and continuing through

. - edical condition 7 months before the enroliment
implements sections 2711 through 27lglate in EmployeiR's group health plan. As part of July 31, 1999.

of the PHS Act, which set forth require—such treatmentA's physician recommends that a  (iii) 'Reduci-ng a preex'isting condition
ments that apply only to health insur-follow-up examination be given 2 months later.exclusion period by creditable coverage.
ance issuers offering health insuranc@espite this recommendation, does not receive a The period of any preexisting condition

; ; : follow-up examination and no other medical ad- ; ;
coverage, in connection with a 9rOURyice diagnosis, care, or treatment for that Condi_exclu5|on that would otherwise apply to

health plan. tion is recommended ta or received by A during @n individual under a group health plan
(4) Subpart F.Subpart F of this part the 6-month period ending oA's enroliment date iS reduced by the number of days of
addresses the treatment of non-Feder#l Employer R's plan. creditable coverage the individual has as
governmental plans, and sets forth enr;o(t“)m']notsfleiSaEXifggilset}r]Emggog;{ig]s ezgzsgsy eof the enroliment date, as counted under
forcement procedures. hef W'i‘:h respgct 9 thg oo o Whimp 8 146.11“3. For purposes of this Part, th”e
. . received treatment 7 months prior to the enroll-phrase days of cret_jltable coverage
Subpart B—Requirements Relating to  ment date. has the same meaning as the phrase
Access and Renewability of Coverage,  example 2:(i) Same facts aExample lexcept “the aggregate of the periods of credit-
and Limitations on Preexisting that EmployerR's plan learns of the condition and able coverage” as such term is used in
Condition Exclusion Periods attaches a rider td\'s policy excluding coverage section 2701(a)(3) of the PHS Act.

for the condition. Three months after enrollment, .
As condition recurs, and EmployeR's plan (iv) Other standards.See § 146.121

8 13?.'111 LI:‘nIt_atlonS pndpreeX|st|ng denies payment under the rider. for other standards that may apply with
condition exclusion period. (i) In this Example, the rider is a preexisting respect to certain benefit limitations or

i i : condition exclusion and EmployeRs plan may restrictions under a qroup health plan.
(a) PreeX|st|ng condition exclusien not impose a preexisting condition exclusion with g . ,p . P
(1) General.Subject to paragraph (b) of respect to the condition for whictA received (2) Enrollment definitions—(i) En-

this section, a group health plan, and &eatment 7 months prior to the enroliment daterollment date means the first day of
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coverage of, if there is a waiting period, (v) Examples. The following ex- (2) Adopted childrenSubject to para-
the first day of the waiting period. amples illustrate the requirements of thigraph (b)(3) of this section, a group

(i)(A) First day of coveragemeans, Paragraph (a)(2): health plan, and a health insurance is-
in the case of an individual covered for .EXx@mple 1:() EmployeeF first becomes eli- suer offering group health insurance

. . gible to be covered by Employé&t's group health coverage. mav not impose an reexist-
benefits under a group health plan in th i ge, may mpo yp
group p Blan on January 1, 1999, but elects not to enroll |ring condition exclusion in the case of a

group market, the first day of coveragehe plan until April 1, 1999. April 1, 1999 is nota = < .
under the plan and, in the case of afPecial enroliment date fd¥. Cg'ldt.Whob '];5 adotr:te_d_ or 1glaced forf
AR . (i) In this Example, Fwould be a late enrollee aaoption Defore attaining years 0
individual _Covﬁreq g}’,(;‘eai'th mlfuranﬁ%ith respect toF’s coverage that became effectivegge and who, as of the last day of the
coverage In the individual market, theunder the plan on April 1, 1999. 30-day period beginning on the date of

first day of coverage under the policy. Example 2:() Same asExample 1.except that ; :
| he followi | F does not enroll in the plan on April 1, 1999 and?“he adoptlon or placement for adoptlon,
(B) Example.The following example o/ minates employment with Employ& on July IS covered under creditable coverage.

iIIustra.t.es the requirements of paragraph, 1999, without having had any health insurancélhis rule does not apply to coverage
(@)(2)(ii)(A) of this section: \C/\(;Vﬂa%e under flhez%gg- is fgh_'fed IFJS(bllfmlffJ'Oyefdbefore the date of such adoption or
o on January 1, anda Is eligible Tor an H
E)ggmplfe. () Employer \tf)s group hhezfillth l[j)lan lects coverage under Employérs plan effective placement for_ adoption.
provides for coverage to begin on the first day of | January 1, 2000. (3) Break in coverage.Paragraphs

the first payroll period following the date an (i) In this Example, Fwould not be a late (b)(1) and (b)(2) of this section no

employee is hired and completes the applicabl I ith t 16 that b . A
enrollment forms, or on any subsequent January %nro ee with respect t¢’s coverage that became longer apply to a child after a signifi-

after completion of the applicable enroliment ffective on January 1, 2000.' . . cant break in coverage.

forms. EmployerV’s plan imposes a preexisting (b) EXC‘?PI'O”S pertalnlng to preexist- (4) Pregnancy.A group health plan,
condition exclusion for 12 months (reduced by thdnNg ~condition exclusions-(1) New- gnq 3 health insurance issuer offering
individual's creditable coverage) following an indi- borns—(i) General rule. Subject to group health insurance coverage, may

vidual's enroliment date. EmployeE is hired by araaraph (b)(3) of this section. a arou ; . v
Employer V on October 13, 1998 and then onp graph (b)(3) » & gloURot impose a preexisting condition ex-

October 14, 1998 completes and files all the form{!€@ItN plan, and a health insurance isgiysion relating to pregnancy as a preex-
necessary to enroll in the plai's coverage under SUer offering group health INsurancqsting condition.
the plan becomes effective on October 25, 199g0verage, may not impose any preexist- (5) Special enrollment date§or spe-
(which is the beginning of the first payroll period ing condition exclusion with regard t0 agis| enroliment dates relating to new
after E's date of hire). child who, as of the last day of the g

1 this Examole. E i date i ;. the. day dependents, see § 146.117(b).

(i) In this Example, E's enrollment date is 30_qay period beginning with the date : : e -

(c) Notice of plan’s preexisting condi-

October 13, 1998 (which is the first day of the f birth. | d d ditabl
waiting period forE's enrollment and is alses ~ Of PIrth, Is covered under any creditable;,, "oy cjusion.A group health plan, and
alth insurance issuer offering group

date of hire). Accordingly, with respect t, the ~Coverage. Accordingly, if a newborn is,
6-month period in paragraph (a)(1)(i) would be theenrolled in a group health plan (or otherhealth insurance under the plan, may not
Tmpose a preexisting condition exclusion

0965, the maximum permissibe period duringCrcditable coverage) within 30 days afte

which EmployerV's pIarFl) could appl)r/) a preexist-gblrth and subsequently enrolls in anothey ;i," eshect 10 a participant or depen-
ing condition exclusion under paragraph (a)(1)(i) 9roup health plan without a S'Qn'ﬁcantdent of the participant before notifying

would be the period from October 13, 1998break in coverage, the other plan may, . participant, in writing, of the exist-

through October 12, 1999, and this period wouldhot impose any preexisting condition d ’ f o di-
be reduced under paragraph (a)(1)(iii) B days aycjusion with regard to the child. ence and terms of any preexisting condi
of creditable coverage as of October 13, 1998: (i) Example.The following example tion exclusion under the plan and of the

(i) Late enrollee means an indi- . . 3 rights of individuals to demonstrate
vidual whose enrollment in a plan is allustrates the requirements of this paragregitable coverage (and any applicable
late enrollment. graph (b)(1). waiting periods) as required by

i Example: (i) Seven months after enrollment in P .
(iv) Late enrollment means enroll- EmployerWs group health plan, IndividugE has § 146.115. The description of the rights

ment under a group health p|an otheg child born with a birth defect. Because the Childo'r deVIduals to demonstra’ge _CrEditable

than on— is enrolled in EmployeMs plan within 30 days coverage includes a description of the
A) Th i d hich of birth, no preexisting condition exclusion mayright of the individual to request a
(A) The earliest date on which cover-be imposed with respect to the child undercapificate from a prior plan o issuer, if

age can become effective under th&mployerWs plan. Three months after the child's
terms of the plan; or birth, E commences employment with Employkr N€cessary, and a statement that the cur-
' and enrolls with the child in EmployeX's plan rent plan or issuer will assist in obtain-

_(B) A special enrollment date for theitin 45 days of leaving EmployeWs plan. ing a certificate from any prior plan or
individual. If an individual ceases to beEmployerX's plan imposes a 12-month exclusionigger. if necessary.

eligible for coverage under the plan byfor any preexisting condition.

terminatin employment, and subse- (ii) In this Example, Employer X's plan may - .
uentl bgcomeg g” ible for covera q[;,ot impose any preexisting condition exclusion§ 146.113 Rules reIatlng to creditable
q y g 9&ith respect toE's child because the child was COVErage.

under the pl?‘n. _b.y resqming emplpy'covered within 30 days of birth and had no .

ment, only eligibility during the indi- significant break in coverage. This result applies (&) General rules—(1) Creditable
vidual's most recent period of emp|oy-regardless of whetheE's child is included in the coverage.For purposes of this section,
ment is taken into account in certificate of creditable coverage providedEoby except as provided in paragraph (a)(2),

L R . Employer W indicating 300 days of dependent ; _
determining whether the individual is a'coverage or receives a separate certificate indica¥he term creditable coverage means cov

late enrollee under the plan with respechg 90 days of coverage. Employefs plan may erage of an individual under any of the

to the most recent period of coverageimpose a preexisting condition exclusion withfollowing:

Similar rules apply if an individual fes%‘?t‘?t tOEffngD tOh_Z rTontZ_S f?r %ny pregxlstmg (i) A group health plan as defined in
. [y _COI’] Iton o or wnich medical advice, diagno-

aga.m becomes e“glble for coverage fo'sis, care, or treatment was recommended or re§- ]_'_44'103' .

lowing a suspension of coverage thafeived byE within the 6-month period ending on (i) Health insurance coverage as de-

applied generally under the plan. E's enrollment date in EmployeX’s plan. fined in 8§ 144.103 (whether or not the
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entity offering the coverage is subject to (2) Excluded coverage.Creditable (iv) Examples. The following ex-
the requirements of this Part and 4%overage does not include coverage cormamples illustrate how creditable cover-
CFR Part 148, and without regard tosisting solely of coverage of exceptedage is counted in reducing preexisting

whether the coverage is offered in theébenefits (described in § 146.145). condition exclusion periods:
group market, the individual market, or (3) Methods of counting creditable Example 1:(i) Individual A works for Em-
otherwise). coverage.For purposes of reducing anyPloyer P and has creditable coverage under Em-

. e e . . 1 ployer P's plan for 18 months beford's employ-
(iii) Part A or Part B of Title XVIII preexisting condition exclusion period, 7 =52 Ch s hired by EmployerQ, and

of the Social Security Act (Medicare).as provided under 8 146.111(a)(1)(iii), @nrolls in EmployerQ's group health plan, 64
(iv) Title XIX of the Social Security group health plan, and a health insurdays after the last date of coverage under Em-
Act (Medicaid), other than coverageance issuer offering group health insurployer P's plan. EmployerQs plan has a 12-
consisting solely of benefits under secance coverage, determines the amount 8fonth preexisting condition exclusion period.
tion 1928 of the Social Security Act (thean individual’s creditable coverage bycosgr;ggh'; Eg;rgﬂjébeéﬁ:‘sagg ;:r:eﬁfa'y”
program for distribution of pediatric using the standard method described iisregarda's prior coverage and\ may be subject
vaccines). paragraph (b), except that the plan, oto a 12-month preexisting condition exclusion
(v) Title 10 U.S.C. Chapter 55 (medi-issuer, may use the alternative methodgeriod.
cal and dental care for members andinder paragraph (c) with respect to any Example 2:() Same facts axample 1,ex-
certain former members of the uni-or all of the categories of benefits°r: thatA is hired by EmployerQ, and enrolls in
. . . ployerQ's plan, on the 63rd day after the last
formed services, and for their dependescribed under paragraph (c)(3). date of coverage under Employis plan.
dents; for purposes of Title 10 U.S.C. (b) Standard method-(1) Specific (i) In this Example, Ahas a break in coverage
Chapter 55, “uniformed services” meansbenefits not consideredJnder the stan- of 62 days. Becaus&'s break in coverage is not a
the armed forces and the Commissionedard method, a group health plan, and ggnificant break in coverage, Employ@'s plan
Corps of the National Oceanic and At-health insurance issuer offering grouglust CountAs prior crediiable coverage for

. S . . . “tpurposes of reducing the plan’s preexisting condi-
mospheric Administration and of thehealth insurance coverage, determlnq&,npexdusion periodgas itgppliespm ’

Public Health Service). the amount of creditable coverage with- Example 3:(i) Same facts aExample 1,ex-
(vi) A medical care program of the out regard to the specific benefits in-cept that EmployerQ's plan provides benefits
Indian Health Service or of a tribal cluded in the coverage. through an insurance policy that, as required by
organization. (2) Counting creditable coverage applicable State insurance laws, defines a signifi-

" . . . cant break in coverage as 90 days.
(vii() A State health benefits risk pool. () Based on days.For purposes of ) n this Examp?e’the issue{ that provides

For purposes of this section, a Stateeducing the preexisting condition exclu-group health insurance to Employer Q’s plan must

health benefits risk pool means— sion period, a group health plan, and &ount As period of creditable coverage prior to the
(A) An organization qualifying under health insurance issuer offering grougP3-day bfeak: ,
section 501(c)(26) of the Code; health insurance coverage, determinesEXample 4:() Same facts asxample 3,ex-

I8 . . . cept that EmployeQ's plan is a self-insured plan,
(B) A qualified high risk pool de- the amount of creditable coverage b)émz thus is ;?]Oty stabjepct to' State igsu“ram;’ laws.

scribed in section 2744(c)(2) of the PHScounting all the days that the individual iy In this Example,the plan is not governed

Act; or has under one or more types of creditby the longer break rules under State insurance
(C) Any other arrangement sponsoredble coverage. Accordingly, if on alaw and A's previous coverage may be disre-

by a State, the membership compositioparticular day, an individuai has credit-9&ded- .

of which is specified by the State andable coverage from more than on%iixgxgﬁféfg Lnsd':j’fyusalaﬁebretge':'niir?;:iﬂgygsg:_

which is established and maintained prisource, all the creditable coverage ORge under a prior group health plan. EmplofRs

marily to provide health insurance cov-that day is counted as one day. Furthegroup health plan has a 30-day waiting period

erage for individuals who are residentsaany days in a waiting period for a planbefore coverage begin& enrolls in EmployeR's

of such State and who, by reason of ther policy are not creditable coverage®an when first eligible.

existence or history of a medical condi-under the plan or policy. ca(r:'t)erét'?niﬁingggé?gfgﬁrggigfg? ;etse'?nrl'ifr"'ing

tion— _ _ (if) Days not counted before signifi-whether Bs prior coverage must be counted by
re unable 10 acquire medicalcant preak In covera ays Of credit- EmployerRs plan. B has only a 44-day break in
1) A ble to acq dicalcant break geDays of credit- Empl lan. B has only a 44-day break i
care coverage for such conditionable coverage that occur before a sigeoverage because the 30-day waiting period is not
through insurance or from an HMO; ornificant break in coverage are notggll i'n”tgovaecrg‘;‘ém in determining a significant
(2) Are able to acquire such coverageequired to be counted. N Indivi
- . . b . . . Example 6:(i) Individual C works for Em-
only at a rate which is substantially in (iii) Deflnltl_on_qf 5|gn|f|cant_break iN" ployer S and has creditable coverage under Em-
excess of the rate for such coverageoverage.A significant break in cover- ployer Ss plan for 200 days befor€’s employ-
through the membership organizationage means a period of 63 consecutiveent is terminated and coverage ceasss then
(viii) A health plan offered under days during all of which the individual Unémployed for 51 days before being hired by
. . Employer T. Employer T's plan has a 3-month
Title 5 U.S.C. Chapter 89 (the Federadoes not have any creditable coveraggiing period. C works for EmployerT for 2
Employees Health Benefits Program)except that neither a waiting period nofmonths and then terminates employment. Eleven
(ix) A public health plan. For pur- an affiliation period is taken into ac- days after terminating employment with Employer
poses of this section, a public healtrcount in determining a significant break!. C begins working for Employei. Employer
: . : -..U's plan has no waiting period, but has a 6-
plan means any plan established oin coverage. (See section 731(b)(2)(iii)} ;. n preexisting condition exclusion period
maintained by a State, county, or otheof ERISA and section 2723(b)(2)(iii) of iy 5 this Example, Cdoes not have a signifi-
polltl_cal subd|V|S|_0n of a State thatthe F_’HS Act, vv_hlch exclude from pre-cant break in coverage because, after disregarding
provides health insurance coverage temption State insurance laws that rethe waiting period under Employdrs plan, C had
individuals who are enrolled in the plan.quire a break of more than 63 day%”'y agz'daé’_bffaé in coverage (51 ?aysdptlu; 11
(x) A health benefit plan under sec-before an individual has a significantcgzgaé‘g;‘;ﬂd'E%’gloyej‘z lan n?;’; noot;rspl'yaitse
tion 5(e) of the Peace Corps Act (22break in coverage for purposes of Statg month preexisting condition exclusion period

U.S.C. 2504(e)). law.) with respect toC.
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Example 7:(i) Individual D terminates employ- riod with respect to each category (andhe group health plan or issuer counts
ment with EmployerV:on January 13, 1998 after oy anply a different preexisting condi-creditable coverage within a category if
being covered for 24 months under Employés . . - 4 o . e
group health plan. On March 17, the 63rd dayl!On eXCIU_S"_On period for benefits th:’_:ltany level of benefits is provided within
without coverageD applies for a health insurance are not within any category). The creditthe category. Coverage under a reim-

',\jaiclc_epted and the coverage is made effectivgf henefits applies only for purposes ofas a flexible spending arrangement, (as
(ii) In this Example,becauseD applied for the reducing the preexisting condition exclu-gefined in section 106(c)(2) of the Inter-

policy before the end of the 63rd day, andSION period with respect to that categoryn,| Revenue Code), does not constitute
coverage under the policy ultimately became efAn individual's creditable coverage for coverage within any category

fective, the period between the date of applicatiohenefits that are not within any category .. . . -
and the first day of coverage is a waiting periodgor \which the alternative method is (i) Special rulesin counting an indi-

d no significant break i d , . : idual’ i
{hough thé actual perod wihout coverage was 10p€ing used is determined under th¢/uas. crediabie coverage under the
days. standard method of paragraph (b). alternative method, the group health

Example 8: (i) Same facts a&xample 7except (2) Uniform application. A plan or plan, or issuer:_ ﬁr_S'f determine; the
that D's application for a policy in the individual jssuer using the alternative method igmount of the individual's creditable

m?iril)(eltnisth?snliiiimple becauseD did not obtain required to apply it uniformly to all coverage that may be counted under
coverage following applicationD incurred a sig- Participants and beneficiaries under th@aragraph (b), up to a total of 365 days

nificant break in coverage on the 64th day. plan or policy. The use of the alternativeof the most recent creditable coverage
(v) Other permissible counting meth-method is set forth in the plan. (546 days for a late enrollee). The
ods—(A) General rule.Notwithstanding  (3) Categories of benefitsThe alter- period over which this creditable cover-
any other provisions of this paragrapmative method for counting creditableage is determined is referred to as the
(0)(2), for purposes of reducing a preexcoverage may be used for coverage fordetermination period.” Then, for the
isting condition exclusion period (butany of the following categories of ben-category specified under the alternative

not for purposes of issuing a certificateefits: method, the plan or issuer counts within
under § 146.115), a group health plan, (i) Mental health. the category all days of coverage that
and a health insurance issuer offering (i) Substance abuse treatment. occurred during the determination period
group health insurance coverage, may (iii) Prescription drugs. (whether or not a significant break in
determine the amount of creditable cov- (iv) Dental care. coverage for that category occurs), and
erage in any other manner that is at (v) Vision care. reduces the individual’s preexisting con-

least as favorable to the individual as (4) Plan notice. If the alternative dition exclusion period for that catecor
the method set forth in this paragraptmethod is used, the plan is required tq—blyl thatxmljn:berpofl days. The plag oyr
(0)(2), subject to the requirements of (i) State prominently that the plan is. :

other applicable law. using the alternative method of Countind;zlé?t;bﬁgaé/ovdeifégnIi?learggeotﬁgorlggsoc:
i creditable coverage in disclosure state: ; . T
(B) Example.The following example g ble manner, uniformly applied, that is

illustrates the requirements of this paraments concerning the plan, and state thi3 | ; b he individual

graph (b)(2)(v): to each enrollee at the time of enroll-8t '€ast as favorable to the individual.
Example: (i) Individual F has coverage under ment under the plan; and (i) Example.The following example

group health plary from January 3, 1997 through  (ji) Include in these statements a deillustrates the requirements of this para-

g'\;ﬂrchp? h(zagithlsliZfFF’tshzgrotl)lerr?(e)rr::e(;atgoi\rqeﬁgﬁby scription of the effect of using the graph (c)(7):
is May 1, 1997. PlarZ has a 12-month preexisting alternative method, including an identifi- Example: () Individual D enrolls in Employer

condition exclusion period. cation of the categories used. V's plan on January 1, 2001. Coverage under the
(ii) In this Example,Plan Z may determine, in (5) Issuer notice. With respect to plan includes prescription drug b'er'1ef|ts. On Ap_nl
accordance with the rules prescribed in paragrapfealth insurance coverage offered by aé, 2001, the plan ceases providing prescription
(b)(2)(i), (i), and (iii), that F has 82 days of issuer in the small or large qroup mar- rug benefits.D's employment with EmployeV
creditable coverage (29 days in January, 28 da‘)f . . geé group ends on January 1, 2002, aft& was covered
in February, and 25 days in March). Thus, the<et, if the insurance coverage uses thender EmployerV's group health plan for 365
preexisting condition exclusion period will no alternative method, the issuer statedays.D enrolls in EmployerY's plan on February
longer apply toF on February 8, 1998 (82 days prominently in any disclosure statement: 2002 D's enroliment date). Employer's plan
before the 12-month anniversary B& enrollment concerning the coverage, and to eac ses the alternative method of counting creditable

(May 1)). For administrative convenience, how- | he ti fthe off o overage and imposes a 12-month preexisting
ever, PlanZ may consider that the preexisting EMPIOYer at the time of the offer or salegondition exclusion on prescription drug benefits.

condition exclusion period will no longer apply to Of the coverage, that the issuer is using iy in this Example Employer Y's plan may

F on the first day of the month (February 1). the alternative method, and include inmpose a 275-day preexisting condition exclusion
(c) Alternative methoe-(1) Specific such statements a description of thaith respect to D for prescription drug benefits

benefits consideredUnder the alterna- effect of using the alternative methodPecauseD had the equivalent of 90-days of

. . . reditable coverage relating to prescription drug

tive method, a group health plan, or arhis applies separately to each type Ofgnefits withinD’s determination period.

health insurance issuer offering groupoverage offered by the health insurance

health insurance coverage, determinessuer. § 146.115 Certification and disclosure

the amount of creditable coverage based (6) Disclosure of information on pre- of previous coverage.

on coverage within any category ofvious benefitsSee § 146.115(b) for spe-

benefits described in paragraph (c)(3kial rules concerning disclosure of cov- (a) Certificate of creditable cover-

and not based on coverage for any othesrage to a plan, or issuer, using thege—(1) Entities required to provide

benefits. The plan or issuer may use thalternative method of counting credit-certificate—(i) General. A group health

alternative method for any or all of theable coverage under this paragraph (cplan, and each health insurance issuer

categories. The plan may apply a differ- (7) Counting creditable coverage(i) offering group health insurance coverage

ent preexisting condition exclusion pe-General. Under the alternative method,under a group health plan, is required to
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certificates of creditable coverage inal's coverage under an issuer’s policy (A) Qualified beneficiaries upon a
accordance with this paragraph (a). ceases before the individual's coveraggualifying event. In the case of an
(i) Duplicate certificates not re- under the plan ceases, the issuer isdividual who is a qualified beneficiary
quired. An entity required to provide a required to provide sufficient informa- (as defined in section 607(3) of ERISA,
certificate under this paragraph (a)(1lion to the plan (or to another partysection 4980B(g)(1) of the Code, or
for an individual is deemed to havedesignated by the plan) to enable @&ection 2208 of the PHS Act) entitled to
satisfied the certification requirementscertificate to be provided by the plan (orelect COBRA continuation coverage, an
for that individual if another party pro- other party), after cessation of the indi-automatic certificate is required to be
vides the certificate, but only to thevidual's coverage under the plan, thaprovided at the time the individual
extent that information relating to thereflects the period of coverage under thevould lose coverage under the plan in
individual's creditable coverage andpolicy. The provision of that information the absence of COBRA continuation
waiting or affiliation period is provided to the plan will satisfy the issuer’s coverage or alternative coverage elected
by the other party. For example, in theobligation to provide an automatic cer-instead of COBRA continuation cover-
case of a group health plan fundedificate for that period of creditable age. A plan or issuer satisfies this re-
through an insurance policy, the issuer isoverage for the individual under para-quirement if it provides the automatic
deemed to have satisfied the certificagraphs (a)(2)(ii) and (a)(3) of this sec-certificate no later than the time a notice
tion requirement with respect to a partion. In addition, an issuer providingis required to be furnished for a qualify-
ticipant or beneficiary if the plan actu-that information is required to cooperateng event under section 606 of the Act,
ally provides a certificate that includeswith the plan in responding to anysection 4980B(f)(6) of the Code and
the information required under para+equest made under paragraph (b)(2) ofection 2206 of the PHS Act (relating to
graph (a)(3) with respect to the partici-this section (relating to the alternativenotices required under COBRA).
pant or beneficiary. method of counting creditable coverage). (B) Other individuals when coverage
(iii) Special rule for group health If the individual’s coverage under theceasesln the case of an individual who
plans. To the extent coverage under glan ceases at the time the individual'ss not a qualified beneficiary entitled to
plan consists of group health insuranceoverage under the issuer’s policyelect COBRA continuation coverage, an
coverage, the plan is deemed to haveeases, the issuer must provide an auteutomatic certificate is required to be
satisfied the certification requirementsmatic certificate under paragraphprovided at the time the individual
under this paragraph (a)(1) if any issuefa)(2)(ii) of this section. An issuer mayceases to be covered under the plan. A
offering the coverage is required topresume that an individual whose coverplan or issuer satisfies this requirement
provide the certificates pursuant to arage ceases at a time other than thié it provides the automatic certificate
agreement between the plan and theffective date for changing enrollmentwithin a reasonable time period thereaf-
issuer. For example, if there is an agreesptions has ceased to be covered undégr. In the case of an individual who is
ment between an issuer and the plathe plan. entitled to elect to continue coverage
sponsor under which the issuer agrees to (2) Example.The following example under a State program similar to CO-
provide certificates for individuals cov- illustrates the requirements of this paraBRA and who receives the automatic
ered under the plan, and the issuer failgraph (a)(1)(iv)(B): certificate not later than the time a
to provide a certificate to an individual Example: (i) A group health plan provides notice is required to be furnished under
when the plan would haye been requiregg‘t’ii;agﬁitﬂ“ierd%negmﬂsgzi?n ;‘:3 f‘)’:ﬂ)‘/”ifi‘lfmgkhe State program, the_ c_ertificate is
to prowd(_e one under this paragraph (a)employees to switch on each January 1. NeitheQeemad to be_ provided within a reason-
then the issuer, but not the plan, violatege HMO nor the indemnity issuer has entered int@ble time period after the cessation of
the certification requirements of thisan agreement with the plan to provide automaticoverage under the plan.
paragraph (a). certificates as permitted under paragraph (a)(2)(i) (C) Qualified beneficiaries when CO-
(iv) Special rules for issuers(A) ©f t.h'sl Seﬁ_'or‘é o if | iches BRA ceasedn the case of an individual
Responsibility of issuer for. coveragefro(#]) tr?etin'semﬁg‘ggﬂ'ona{]o i o ;g{i'(t)cn on Who is a qualified beneficiary and has
period—(1) General rule. An issuer iS Jjanuary 1, the issuer must provide the plan (or £lected COBRA continuation coverage
not required to provide information re-person designated by the plan) with appropriat§or whose coverage has continued after
garding coverage provided to an indiinformation with respect to the individual's cover- the ndividual became entitled to elect
vidual by another party. ﬁ]%?vi‘(’j"lf;,Sthgo\'/’;‘::g“e”'txitﬁfst‘;i“ ir']*dog’vnfr‘]’g' igSH;’COBRA continuation coverage), an au-
(2) Example.The following example ceases at a date other than January 1, the issuert@matic certificate is to be provided at
illustrates the requirements of thisinstead required to provide the individual with anthe time the individual’'s coverage under
paragraph(a)(1)(iv)(A): automatic certificate. the plan ceases. A plan, or issuer, satis-
Example. (i) A plan offers coverage with an  (2) Individuals for whom a certificate fies this requirement if it provides the
HMO option from one issuer and an indemnitymust be provided; timing of issuanee automatic certificate within a reasonable
Ehtered nto an agreement with the plan to proviad) Individuals. A certficate must be time after coverage ceases (or after the
certificates as permitted under paragraph (a)(l)(iiiPrO\”ded’ without charge, for partici- expiration of any grace period for non-
of this section. pants or dependents who are or werpayment of premiums). An automatic
(i) In this Example if an employee switches covered under a group health plan upogertificate is required to be provided to
from the indemnity option to the HMO option and the occurrence of any of the eventssuch an individual regardless of whether
e e o ot e, @Mescribed in _paragraph (a)((i) andhe individual has previously received
provide information regarding the employee's cov-(8)(2)(iii) of this section. an automatic certificate under paragraph
erage under the indemnity option. (i) Issuance of automatic certificates.(a)(2)(ii)(A) of this section.
(B) Cessation of issuer coverageThe certificates described in this para- (iii) Any individual upon requesRe-
prior to cessation of coverage under agraph (a)(2)(ii) of this section are re-quests for certificates are permitted to
plan—(1) General rule.If an individu- ferred to as “automatic certificates.” be made by, or on behalf of, an indi-
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vidual within 24 months after coverage (i) In this Example the plan's procedure satis-  (2) The date any waiting period (and

ceases. Thus, for example, a plan iffes paragraph (2)(2)(iii) of this section. affiliation period, if applicable) began
which an individual enrolls may, if (3) Form and content of certificate: and the date creditable coverage began.
authorized by the individual, request &) Written certificate—(A) General.Ex-  (G) The date creditable coverage

certificate of the individual's creditable C€Pt as provided in paragraphended, unless the certificate indicates
coverage on behalf of the individual(@)(3)()(B) of this section, the certificate that creditable coverage is continuing as
from a plan in which the individual was Must be provided in writing (including of the date of the certificate.

formerly enrolled. After the request isany form approved by HCFA as a (jii) Periods of coverage under cer-
received, a plan or issuer is required tavriting). tificate. If an automatic certificate is

provide the certificate by the earliest (B) Other permissible formdNo writ- provided under paragraph (a)(2)(ii) of
date that the plan or issuer, acting in den certificate is required to be providedhis section, the period that must be
reasonable or prompt fashion can prounder this paragraph (a) with respect tincluded on the certificate is the last
vide the certificate. A certificate is to bea particular event described in paraperiod of continuous coverage ending on
provided under this paragraph (a)(2)(ii)graphs (a)(2)(ii) and (a)(2)(iii) of this the date coverage ceased. If an indi-
even if the individual has previouslysection if all the following conditions vidual requests a certificate under para-

received a certificate under this paraare met: graph (a)(2)(iii) of this section, a certifi-
graph (a)(2)(iii) or an automatic certifi- (1) An individual is entitled to re- cate must be provided for each period of
cate under paragraph (a)(2)(ii) of thisceive a certificate. continuous coverage ending within the
section. (2) The individual requests that the24-month period ending on the date of
(iv) Examples. The following ex- certificate be sent to another plan othe request (or continuing on the date of
amples illustrate the requirements of thisssuer instead of to the individual. the request). A separate certificate may
paragraph (a)(2). (3) The plan or issuer that would be provided for each such period of

Exam_pLeEl(i)IIndividuil_Aterminﬁ_esaetr)nplofy— otherwise receive the certificate agreegontinuous coverage.
ment with EmployerQ. A is a qualified benefi- . . . i ini i i i-
ployerQ q to accept the information in paragrap (iv) Combining information for fami

ciary entitled to elect COBRA continuation cover- i i i i -
age under EmployeQ’s group health plan. A (a)(3) through means other than a writ:!€S: A certificate may provide informa
tion with respect to both a participant

notice of the rights provided under COBRA isten certificate (for example, by tele-

typically furnished to qualified beneficiaries underppone), and the participant’s dependents if the
the plan within 10 days after a covered employevg (4) The receiving plan or issuer re_information is identical for each indi-
terminates employment. gp vidual or, if the information is not

(i) In this Example the automatic certificate Ceives the information from the sendinqd entical, certificates may be provided
may be provided at the same time thAtis plan or issuer in such form within theOn one form if the form provides all the
e 2 ) Sane fae. time periods required under p""r"“gr"ip?equired information for each individual

Example 2 (i) Same facts ag&xample 1 except ; ; | c
that the automatic certificate foA is not com- (a)(2) of this section. and separately states the information

pleted by the time the COBRA notice is furnished (i) Required informationThe certifi- tnat is not identical.

(i) In this Example the automatic certificate e o .. .
may be provided within the period permitted by (A) The date the certificate is issuedments of paragraph (a)(3)(i)) of this

law for the delivery of notices under COBRA. (B) The name of the group healthsecti_on are sati_s_fied if_ the plan or issqer
Example 3: (i) Employer Rnaintains an insured plan that provided the coverage deprovides a certificate in accordance with
group health planR has never had 20 employeesscribed in the certificate. a model certificate authorized by HCFA.

and thusR's plan is not subject to the COBRA .. ; P :
continuation Eoverage provisjions. However, R is (C) The name of the participant or (vi) Excepted benefits; categories of

in a State that has a State program similar télependent with respect to whom thé)en.eflts No .Certlflcate is required to be
COBRA. B terminates employment witiR and ~certificate applies, and any other infor-furnished with respect to excepted ben-
loses coverage undé's plan. mation necessary for the plan providing‘?f'ts desc_nbed in 8 146.145. In _add|-
(i) In this Example the automatic certificate the coverage specified in the certificatdion. the information in the certificate
may be provided not later than the time a notice Iﬁo identify the individual, such as theregarding coverage is not required to

required to be furnished under the State progrant.” ™. % o - : . - .
] specify categories of benefits described
Example 4 (i) Individual C terminates employ- individual’s identification number under SP g

ment with EmployerS and receives both a notice the plan and the name of the participant? 8 146.113(c) (relating to the alterna-
of Cs rights under COBRA and an automaticif the certificate is for (or includes) a tive method of counting creditable cov-

certificate.C elects COBRA continuation coverage gependent erage). However, if excepted benefits
under EmployerSs group health plan. After four ' re provided concurrently with other
months of COBRA continuation coverage and the (D) The name, address, and telephon% b y

Creditable coverage (so that the coverage
does not consist solely of excepted
benefits), information concerning the

expiration of a 30-day grace perio®s group humber of the plan administrator or
health plan determines thats COBRA continua- jssuer required to provide the certificate

tion coverage has ceased due to failure to make a E) Th leph b Il f
timely payment for continuation coverage. (E) e telephone number to call forpqnafits may be required to be disclosed

(i) In this Example the plan must provide an further i_nformation regarding the certifi- under paragraph (b) of this section.
updated automatic certificate © within a reason- cate (if different from paragraph (4) Procedures—(i) Method of deliv-

able time after the end of the grace period. (a)(3)(||)(D)) ery. The certificate is required to be

unﬁ:?r?ﬁée g’rg{,;”?,';ﬁ;’ﬁ lgaﬁ %?”Eﬁ}glocycgegd (F) Either— o provided to each individual described in
requests a certificate, as permitted under paragraph (1) A statement that an individual hasparagraph (a)(2) of this section or an
(a)(2)(iii). Under the procedure for Employdrs  at least 18 months (for this purpose, 54@ntity requesting the certificate on be-
E{f‘s'?’ngseét'fé‘;atsesfﬁﬁiwr?na"eiéﬁ?’ I”Zﬁ( Ct'ﬁzsr?al:g;days. is deemed to be 18 months) ohalf of the individual. The certificate

This date re}’lects the gar”est %ate that theq parcreditable coverage, disregarding days ahay be provided by first-class mail. If
acting in a reasonable and prompt fashion, cafl€ditable coverage before a significanthe certificate or certificates are pro-

provide certificates. break in coverage, or vided to the participant and the partici-
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pant's spouse at the participant’s lasteasonable efforts to determine the cessation diealth insurance market, even if the
known address, then the requirements dfePendents’ coverage and the related dependeghyerage is provided in connection with

. o . coverage information. : . .
this paragraph (a)(4) are satisfied with .. : . _an entity or program that is not itself
(i) Special rules for demonstrating required to provide a certificate because

respect to all individuals residing at thatcoverage.lf a certificate furnished by a e ot Subiett o the g meder

address. If a dependents last knowman orissuer does not provide the namg, > . .
address is different than the participantsf any dependent of anp individual cov-Provisions of this Part, Part 7 of Subtitle

last known address, a separate certificalged by the certificate, the individual 5, ©f Title I of ERISA, or Chapter 100

s eaured o b provdd o the depennay. 1 recesiay v ihe poceduel SUe K of e fiemel Fevenue

dent at the dependent's last known addescribed in paragraph (c)(4) of this | . !

dress. If separate certificates are beingection for demonstrating dependent Sé\fli;ﬂg\(/jvir:g' connection with any of the

provided by mail to individuals who tus. In addition, an individual may, if o : -

reside at the same address, separatecessary, use these procedures to de%@%érezd;tgﬁlgé;’g’&ﬁ%ﬁoggsc?ck;?f)(g;
mailings of each certificate are not re-onstrate that a child was enrolled within f the PHS Act (Coverage under a State

quired. . 30 days of birth, adoption, or placemenﬁealth benefits risk pool, the Federal

(i) Procedure for requesting certifi- for adoption. See § 146.111(b), undeg ), coq Health Benefits Program, a
cates.A plan or issuer must establish awhich such a child would not be subject, ;)i -"heaith plan, and a health benefit
procedure for individuals to request and0 @ preexisting condition exclu5|on.p|an under section 5(e) of the Peace
receive certificates under paragraph (i) Transition rule for dependent comg act)

(a)(2)(iii) of this section. coverage through June 30, 198§A) () coverage subject to section
(ii) Designated recipientdf an auto- General.A group health plan or health 5751()1)(B) of the PHS Act (requiring
matic certificate is required to be pro-insurance issuer that cannot provide thggificates by issuers offering health
vided under paragraph (a)(2)(ii) of thisnames of dependents (or related covefpq,rance coverage in connection with
section, and the individual entitled to29€ information) for purposes of provid-zpny - group  health plan, including a
receive the certificate designates anothdfg @ certificate of coverage for a de-chrch plan or a governmental plan
individual or entity to receive the certifi- Pendent may satisfy the requirements 0?including the Federal Employees Health

cate, the plan or issuer responsible foParagraph (@)(3)(ii)(C) of this section bygenefits Program (FEHBP)).
providing the certificate is permitted toProviding the name of the participant )y coverage subject to section 2743
provide the certificate to the designateovered by the group health plan ofy¢"ihe pHS ‘Act applicable to health
party. If a certificate is required to behealth insurance issuer and specifyinghq,rance issuers in the individual mar-
provided upon request under paragrapiiat the type of coverage described et (However, this section does not
(a)(2)(iii) of this section and the indi- the certificate is for dependent coverageqyyire a certificate to be provided with
vidual entitled to receive the certificate(for example, family coverage or egnect to short-term limited duration
designates another individual or entity ta®Mployee-plus-spouse coverage). insurance, which is excluded from the
receive the certificate, the plan or issuer (B) Certificates provided on request.gefinition of “individual health insur-
responsible for providing the certificateFor purposes of certificates provided oynce coverage” in 45 CFR 144.103 that
is required to provide the certificate tothe request of, or on behalf of, anjs npot provided in connection with a
the designated party. individual under paragraph (a)(2)(ii)of group health plan, as described in para-
(5) Special rules concerning depen-th's section, a plan or issuer must ma_‘k%raph (a)(6)(i)(B) of this section.)
dent coverage-(i) Reasonable efforts reasonable efforts to obtain and provide (i) Other entities. For special rules
(A) General rule. A plan or issuer is e names of any dependent covered byquiring that certain other entities, not
required to use reasonable efforts td€ certificate where such information issypject to this Part, provide certificates
determine any information needed for é‘equeSted to be prOVIdEd' If does no&onsistent with the rules in this section,
certificate relating to the dependent covinclude the name of any dependent ofge section 2791(a)(3) of the PHS Act
erage. In any case in which an auto@n individual covered by the certificate,applicable to entities described in sec-
matic certificate is required to be fur-the individual may, if necessary, use thgjons 2701(c)(1)(C), (D), (E), and (F) of
nished with respect to a dependenprocedures described in paragraph (c) Ghe PHS Act (relating to Medicare, Med-
under paragraph (2)(2)(ii) of this sectioniS Section for submitting documenta-icajg, CHAMPUS, and Indian Health
no individual certificate is required to betion o establish that the creditable covsenyice), section 2721(b)(1)(A) of the
furnished until the plan or issuer knowstrage in the certificate applies to thepHs Act applicable to non-Federal gov-
(or making reasonable efforts should€Pendent. _ ernmental plans generally, section
know) of the dependent's cessation of (C) Demonstrating a dependent's2721(b)(2)(C)(ii) of the PHS Act appli-
coverage under the plan. creditable _coverage. See paragraph cable to non-Federal governmental plans
(B) Example.The following example (C)(4) of this section for special rules tothat elect to be excluded from the
illustrates the requirements of this paradémonstrate dependent status. requirements of Subparts 1 and 3 of Part
graph (a)(5)(i): (D) Duration. ~This paragraph A of Title XXVII of the PHS Act, and
Example (i) A group health plan covers em- (@(O)(ill) is only effective for certifica- section 9805(a) of the Internal Revenue
ployees and their dependents. The plan annualljons provided with respect to eventsCode applicable to group health plans,
requests all employees to provide updated inforoccurring through June 30, 1998. which includes church plans (as defined
mff;ltiog tregardingh_dﬁpendentsvlindUdir?g the spe- (g) Special certification rules-(i) Is- in section 414(e) of the Internal Rev-
cc e o Wt m ey 13 16 ers ewers of Group. and_ ndMduslenue Code).
dependent of the employee. health insurance are required to provide (b) Disclosure of coverage to a plan,
(i) In this Example the plan has satisfied the Certificates of any creditable coverageor issuer, using the alternative method
standard in this paragraph (a)(5)(i) that it makethey provide in the group or individual of counting creditable coverage(1)
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General. If an individual enrolls in a (i) The individual has creditable cov- of coverage, and any other relevant
group health plan with respect to whicherage but an entity may not be requiredlocuments that evidence periods of
the plan, or issuer, uses the alternativeo provide a certificate of the coveragehealth coverage.

method of counting creditable coverageinder paragraph (a) of this section; (iii) Other evidenceCreditable cover-
described in section 2701(c)(3)(B) of the (jii) The coverage is for a period 29€ (and waiting period or affiliation
PHS Act and § 146.113(c), the indi-before July 1, 1996; period information) may also be estab-

vidual provides a certificate of coverage (jv) The individual has an urgentSh€d through means other than docu-
under paragraph (a) of this section, an¢hedical condition that necessitates rslfr]]tattr'%n’ Isaur::hofs ?g .getrelﬁ)ph;nti.r%a”
the plan or issuer in which the indi- determination before the individual can P p ;" !
vidual enrolls so requests, the entity thageliver a certificate to the plan; or party verifying creditable coverage.
issued the certificate (the “prior entity”) () The individual lost a certificate : (iv) Example.The following example
is required to disclose prompﬂy to a C e X illustrates the reqUIrementS of this
. ; ; that the individual had previously re- aragraph(c)(2):
requesting plan or issuer (the ‘requestceived and is unable to obtain anothef '

: om : : : e Example (i) Employer X's group health plan
ing entity”) the mform.atlon S.et forth in certificate. imposes a preexisting condition exclusion of 12
paragraph (b)(2) of this section.

; . 2) Evidence of creditable coverage months on new enrollees under th_e_plan anc_J uses
(2) Information to be disclosedThe (i)(C)onsideration of evidence\ plan or the standard method of determining creditable
prior entity is required to identify to the

\ " - h coverage.F fails to receive a certificate of prior
. ; . issuer is required to take into account altoverage from the self-insured group health plan
requesting entity the categories of benjtormation that it obtains or that is maintained byF's prior employer, Employeiw,
efits with respect to which the requeSt'presented on behalf of an individual to@"d requests a certificate. Howevér, (and Em-
ing entity is using the alternative P loyer X's plan, onF’s behalf) is unable to obtain
method of counting creditable coveragemake a determination, .baSEd on th certificate from EmployelWs plan. F attests
relevant facts and circumstancesgat, to the best of's knowledge,F had at least

and .the.requeSt.mg entity may Iden_tlfywhether an individual has creditable12 months of continuous coverage under Employer
specific information that the requeSt|ngcoverage and is entitled to offset all or aVs plan, and that the coverage ended no earlier
entity reasonably needs in order to deportion of any preexisting condition ex-than F's termination of employment from Em-

termine the individual's creditable cov- ; : : ployer W. In addition, F presents evidence of
clusion pe”Od' A plan or issuer ShaIIcoverage, such as an explanation of benefits for a

Th ! ity i ed to discl ¥reat the individual as having furnishedclaim that was made during the relevant period.
€ pror entty 1S required 10 diISCIOSe, certificate under paragraph (a) of this (i) In this Example based solely on these facts,
promptly to the requesting entity thesection if the individual attests to theF has demonstrated creditable coverage for the 12

creditable coverage information so re+ .. ; . months of coverage under Employ@/s plan in
quested p.e”Od of creditable coverage, the indi the same manner as K had presented a written
) vidual also presents relevant corroboratsertificate of creditable coverage.

(3) Charge for providing information. ing evidence of some creditable cover- (3) Demonstrating categories of cred-
The prior entity furnishing the informa- age during the period, and the individualtable coverage.Procedures similar to
tion under paragraph (b) of this sectioncooperates with the plan's or issuer'shose described in this paragraph (c)
may charge the requesting entity for thefforts to verify the individual's cover- apply in order to determine an individu-
reasonable cost of disclosing such inforage. For this purpose, cooperation inal's creditable coverage with respect to
mation. cludes providing (upon the plan's orany category under paragraph (b) (relat-

(c) Ability of an individual to demon- issuer’s request) a written authorizationng to determining creditable coverage
strate creditable coverage and waitingfor the plan or issuer to request aunder the alternative method).
period informatior—(1) General. The certificate on behalf of the individual, (4) Demonstrating dependent status.
rules in this paragraph (c) implementand cooperating in efforts to determingf, in the course of providing evidence
section 2701(c)(4) of the PHS Actthe validity of the corroborating evi- (including a certificate) of creditable
which permits individuals to establishdence and the dates of creditable covetoverage, an individual is required to
creditable coverage through means othexge. While a plan or issuer may refuselemonstrate dependent status, the group
than certificates, and section 2701(e)(3)o credit coverage where the individuahealth plan or issuer is required to treat
of the PHS Act, which requires thefails to cooperate with the plan’s orthe individual as having furnished a
Secretary to establish rules designed tssuer’s efforts to verify coverage, thecertificate showing the dependent status
prevent an individual's subsequent covplan or issuer may not consider anf the individual attests to such depen-
erage under a group health plan omdividual’s inability to obtain a certifi- dency and the period of such status and
health insurance coverage from beingate to be evidence of the absence ahe individual cooperates with the plan’s
adversely affected by an entity’s failurecreditable coverage. or issuer’s efforts to verify the depen-
to provide a certificate with respect to (i) Documents.Documents that may dent status.
that individual. If the accuracy of a establish creditable coverage (and wait- (d) Determination and notification of
certificate is contested or a certificate iSng periods or affiliation periods) in the creditable coverage-(1) Reasonable
unavailable when needed by the indiabsence of a certificate include explanatime period.In the event that a group
vidual, the individual has the right totions of benefit claims (EOB) or otherhealth plan or health insurance issuer
demonstrate creditable coverage (angorrespondence from a plan or issueoffering group health insurance coverage
waiting or affiliation periods) through indicating coverage, pay stubs showingeceives information in this section un-
the presentation of documents or othes payroll deduction for health coverageder paragraph (a) (certifications), para-
means. For example, the individual may, health insurance identification card, ayraph (b) (disclosure of information re-
make such a demonstration when—  certificate of coverage under a grougating to the alternative method), or

(i) An entity has failed to provide a health policy, records from medical careparagraph (c) (other evidence of credit-
certificate within the required time pe-providers indicating health coverageable coverage), the entity is required,
riod; third party statements verifying periodswithin a reasonable time period follow-
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ing receipt of the information, to make a Example 2 (i) Same facts as irExample 1 and was declined, the dependent was
determination regarding the individual's®CePt that Employelrs plan determines B covered under another group health plan
. . .. has 14 months of creditable coverage basedsn .
period of creditable coverage and notify.qpiicate indicating 14 months of creditable cov-Of Nad other health insurance coverage.
the individual of the determination in erage undet's prior plan. (4) Special enrollment of both em-
accordance with paragraph (d)(2) of this (i) In this Example Employer Y's plan is not ployee and dependenin employee and
section. Whether a determination an%ﬁggggt’i;g gggzﬁoﬂ‘aetxcéh‘ﬂ'oz‘)t be subjectto a gny dependent of the employee are
n0t|f|_cat|on regardlng_ an |nd|V|_du_aI’s Example 3 () Individual H is hired by Em- descn_bed in this paragraph (a)(4) if they
creditable coverage is made within joyerz. Employerzs group health plan imposes @ré eligible, but not enrolled, for cover-
reasonable time period is determined preexisting condition exclusion for 12 monthsage under the terms of the plan and,
based on the relevant facts and circunwith respect to new enrollees and uses the stayvhen enrollment was previously offered
stances. Relevant facts and circumdad method of determining creditable coverade. {4 the employee or dependent under the
. , . __develops an urgent health condition before receiv- .
stances include whether a plan's applicgpg 4 certificate of prior coveragéd attests to the Plan and was declined, the employee or
tion of a preexisting condition exclusionperiod of prior coverage, presents corroboratinglependent was covered under another
would prevent an individual from hav- documentation of the coverage period, and authegroup health plan or had other health
ing access to urgent medical servicegizes the plan to request a certificate df's jnsyrance coverage.
. () NOtiﬁcaFio_n to indi_vjdual of p_e- (i) In this Example Employer Z's plan must (5) Conditions for special .enrollllfnent.
riod of preexisting condition exclusion. review the evidence presented by In addiion, AN €mployee or dependent is eligible to
A plan or issuer seeking to impose ahe plan must make a determination and notify enroll during a special enrollment period
preexisting condition exclusion is re-regarding any preexisting condition exclusion peif each of the following applicable con-
quired to disclose to the individual, in'jod that applies foH (and the Basie of such gitions is met;
.. . . . etermination) within a reasonable time period™ . .
writing, its determination of any preex-fojowing receipt of the evidence that is consistent (i) When the employee declined en-
isting condition exclusion period thatwith the urgency ofH's health condition (this roliment for the employee or the depen-
applies to the individual, and the basigietermination may be modified as permitted undedent, the employee stated in writing that
for such determination, including theParagraph (d)(2). coverage under another group health
source and substance of any informatio plan or other health insurance coverage
on which the plan or issuer relied. In was the reason for declining enroliment.
addition, the plan or issuer is required to (a) Special enrollment for certain in- This paragraph (a)(5)(i) applies only
provide the individual with a written dividuals who lose coverage(l) Gen- if—
explanation of any appeal proceduresral. A group health plan, and a health (A) The plan required such a state-
established by the plan or issuer, anéhsurance issuer offering group healttment when the employee declined en-
with a reasonable opportunity to submitinsurance coverage in connection with &ollment; and
additional evidence of creditable covergroup health plan, is required to permit (B) The employee is provided with
age. However, nothing in this paragraplemployees and dependents described iotice of the requirement to provide the
(d) or paragraph (c) of this sectionthis section in paragraph (a)(2), (a)(3)statement in paragraph (a)(5)(i) (and the
prevents a plan or issuer from modify-or (a)(4) to enroll for coverage underconsequences of the employee’s failure
ing an initial determination of creditable the terms of the plan if the conditions into provide the statement) at the time the
coverage if it determines that the indi-paragraph (a)(5) are satisfied and themployee declined enroliment.
vidual did not have the claimed credit-enrollment is requested within the pe- (ii)(A) When the employee declined

% 146.117 Special enroliment periods.

able coverage, provided that— riod described in paragraph (a)(6). Theenroliment for the employee or depen-
(i) A notice of the reconsideration isenrollment is effective at the time de-dent under the plan, the employee or
provided to the individual; and scribed in paragraph (a)(7). The specialependent had COBRA continuation

(i) Until the final determination is enrollment rights under this paragraptcoverage under another plan and CO-
made, the plan or issuer, for purposes df) apply without regard to the dates orBRA continuation coverage under that
approving access to medical servicewhich an individual would otherwise beother plan has since been exhausted; or
(such as a pre-surgery authorization)yable to enroll under the plan. (B) If the other coverage that applied
acts in a manner consistent with the (2) Special enrollment of an employedo the employee or dependent when
initial determination. only. An employee is described in thisenrollment was declined was not under

3) Examples. The following ex- paragraph (a)(2) if the employee isa COBRA continuation provision, either

) p g ex- paragrap ploy p _
amples illustrate this paragraph (d): eligible, but not enrolled, for coveragethe other coverage has been terminated

Example (i) Individual F terminates employ- under the terms of the plan and, whems a result of loss of eligibility for the
ment with EmployeiW and, a month later, is hired enrollment was previously offered to thecoverage or employer contributions to-
by EmployerX. E [ dividual G is hired Y g Py
y EmployerX. Example 1 Individual G is hired — amployee under the plan and was dewards the other coverage have been
by EmployerY. Employer Y's group health plan lined bv th | th | & inated. F thi | f
imposes a preexisting condition exclusion for 120Ine y e employee, € employe e,rm"_],ae : or 1S pyrpose, 0SS 0O
months with respect to new enrollees and uses th&/as covered under another group healtaligibility for coverage includes a loss
standard method of determining creditable coverplan or had other health insurance covef coverage as a result of legal separa-
gggj-ec'f’?op'gyirrrgmﬁ'a” de_tet_rmi”es JT:?“G isl erage. tion, divorce, death, termination of em-

- preexisting conaition exclu- H H H
sion, based on a certificate of creditable coverage (3) Special enrollment of_depe_ndentsployment, reduction in the number of
that is provided byG to Employer Ys plan ONly. A dependent is described in thishours of employment, and any loss of
indicating 8 months of coverage und&'s prior paragraph (a)(3) if the dependent is aligibility after a period that is measured
group health plan. dependent of an employee participatindgpy reference to any of the foregoing.

(t'_') '”Gth's_th'?xamp'e Emp"ger Ys _p'c?” P“:_St in the plan, the dependent is eligibleThus, for example, if an employee’s
?o?k')fs'vmg ‘r'é'ce'irl'm O e icte thats 1o but not enrolled, for coverage under theoverage ceases following a termination
subject to a 4-month preexisting condition excluterms of the plan, and, when enrolimenbf employment and the employee is
sion beginning orG's enroliment date ifY's plan. was previously offered under the plareligible for but fails to elect COBRA

p y p g
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continuation coverage, this is treated awho is eligible, but not enrolled, in the not begin earlier than the date the plan
a loss of eligibility under this paragraphplan, the individual would be a partici- makes dependent coverage generally
(@)(5)(ii)(B). However, loss of eligibility pant but for a prior election by the available).
does not include a loss due to failure ofndividual not to enroll in the plan (8) Effective date of enrollmentEn-
the individual or the participant to pay during a previous enroliment period, andoliment is effective—
premiums on a timely basis or termina person becomes a dependent of the (i) In the case of marriage, not later
tion of coverage for cause (such asngividual through marriage, birth, orthan the first day of the first calendar
makmg a fraudulent Fla"n or an 'nten'adop’[ion or placement for adoption.month beginning after the date the com-
]E|onall misrepresentation of a material (3) Special enrollment of a spouse of'eted request for enroliment is received
act in connection with the plan). In ot L . ; by the plan;
addition, for purposes of this paragrap participant. An individual is described N L

' in this paragraph (b)(3) if either— (ii) In the case of a dependent’s birth,

a)(5)(ii)(B), employer contributions in- ) e o
((:|L)J$j€)‘( c)g)n)tributignsy by any current or (i) The individual becomes thetheéiigalts otfhzuc:a:gthéfan: dependent’s
former employer (of the individual or SPouse of a participant; or adoption or placement for adopption the
another person) that was contributing to (ii) The individual is a spouse of the date of such adoption or placemen’t for
coverage for the individual. part:}lcipantf ar?d a child becr:]omesh% dﬁédoption

(6) Length of special enroliment pe-pendent of the participant through birth, ) .
riod. The employee is required to re-adoption, or placement for adthion'i||u(gt)ralf;?Thpeleghjr;?n"gmsn%fetﬁsmpga-
quest enrollment (for the employee or (4) Special enroliment of an employeegraph (b): q p
the employee’s dependent, as describagho is eligible but not enrolled and the Example ii) EmployeeA is hired on September
in this section in paragraph (a)(2), paraspouse of such employe&n employee 3, 1998 by Employe, which has a group health
graph (a)(3), or paragraph (a)(4)) nownho is eligible, but not enrolled, in the plan in which A can elect to enroll either for
later than 30 days after the exhaustioplan, and an individual who is a depen£mployee-only coverage, for employee-plus-spouse
of the other coverage described in paradent of such employee, are described i os"tegag,e'o;"afr?; Lﬂg:ﬁ’é?";&:ﬂ; effective on the
graph (a)(5)(ii)(A) or termination of the this paragraph (b)(4) if the employeemarried and has no childres does not elect to
other coverage as a result of the loss afould be a participant but for a priorjoin EmployerXs plan (for employee-only cover-
eligibility for the other coverage for election by the employee not to enroll inage, employee-plus-spouse coverage, or family
items described in paragraphthe plan during a previous enro”r.nemcoverage) on October 1, 1998 or January 1, 1999.

. . L2 . . On February 15, 1999, a child is placed for
(@)(5)(ii)(B) or following the termination period, and either— adoption with A andA's spouse.

of employer contributions towar(_j that (i) The employee and the individual (i) In this Example the conditions for special
other coverage. The plan may IMPOS§ecome married; or enroliment of an employee with a new dependent

the same requirements that apply to (i) The employee and individual areunder paragraph (b)(2) are satisfied, the conditions

employees who are otherwise eligibl . - for special enrollment of an employee and a
. ; arried and a child becomes a depe
under the plan to immediately requesegl P€rspouse with a new dependent under paragraph

enrollment for coverage (for example ent _of the employee through bilrth,(b)(4) are satisfied, and the conditions for special

] ' ’adoptlon or placement for adoptlon'enrollment of an employee and_ a new depe_ndent

that the request be made in writing). ;i under paragraph (b)(6) are satisfied. Accordingly,
(7) Effective date of enrollmengn- _ (5) Special enrollment of a dependentmpioyerxs pian will satisfy this paragraph (b) if
roliment is effective not later than theOf a participant. An individual is de- and only if it allows A to elect, by filing the

first day of the first calendar month scribed in this paragraph (b)(5) if therequired forms by March 16, 1999, to enroll in

beginning after the date the complete(’ﬁdi"id”a' is a dependent of a partici_Emponer X's plan either with employee-only

d the individual b d coverage, with employee-plus-spouse coverage, or
request for enrollment is received. pant and the individual becomes a degy, family coverage, effective as of February 15,
(b) Special enroliment with respect to

pendent of such participant through mariggg.

certain dependent beneficiarieg1) rnage, blijth, or adoption or placement (c) Notice of enrollment rightsOn or
General.A group health plan that makesor adoption. before the time an employee is offered
coverage available with respect to de- (6) Special enroliment of an employeethe opportunity to enroll in a group
pendents of a participant is required tdvho is eligible but not enrolled and ahealth plan, the plan is required to
provide a special enrollment period tonéw dependentAn employee who is provide the employee with a description
permit individuals described in this sec-€ligible, but not enrolled, in the plan,of the plan's special enroliment rules
tion in paragraph (b)(2), (b)(3), (b)(4),and an individual who is a dependent ofuinder this section. For this purpose, the
(b)(5), or (b)(6) to be enrolled for the employee, are described in this parglan may use the following model de-
coverage under the terms of the plan igraph (b)(6) if the employee would be ascription of the special enroliment rules
the enrollment is requested within theParticipant but for a prior election by under this section:
time period described in paragraptthe employee not to enroll in the plan |f you are declining enrollment for
(b)(7). The enroliment is effective at theduring a previous enroliment period, and yourself or your dependents (includ-
time described in paragraph (b)(8). Théhe dependent becomes a dependent ofing your spouse) because of other
special enroliment rights under thisthe employee through marriage, birth, or health insurance coverage, you may in
paragraph (b) apply without regard toadoption or placement for adoption. the future be able to enroll yourself or
the dates on which an individual would (7) Length of special enrollment pe- your dependents in this plan, provided
otherwise be able to enroll under theiod. The special enrollment period un- that you request enrollment within 30
plan. der paragraph (b)(1) of this section is a days after your other coverage ends.

(2) Special enrollment of an employeeperiod of not less than 30 days and In addition, if you have a new depen-
who is eligible but not enrolledAn begins on the date of the marriage, dent as a result of marriage, birth,
individual is described in this paragraphbirth, or adoption or placement for adoption, or placement for adoption,
(b)(2) if the individual is an employee adoption (except that such period does you may be able to enroll yourself

83



and your dependents, provided that (3) The affiliation period for the (ii) To prevent such a plan or issuer

you request enrollment within 30 daysHMO coverage is applied uniformly from establishing limitations or restric-

after the marriage, birth, adoption, orwithout regard to any health statustions on the amount, level, extent, or

placement for adoption. related factors. nature of the benefits or coverage for

(d) Special enroliment date definition. (4) The affiliation period does not similarly situated individuals enrolled in
(1) General rule. A special enrollment exceed 2 months (or 3 months in thghe plan or coverage.

date for an individual means any date ircase of a late enrollee). (3) Construction. For purposes of
paragraph (a)(7) or paragraph (b)(8) of (5) The affiliation period begins on paragraph (a)(1) of this section, rules for
this section on which the individual hasthe enrollment date. eligibility to enroll include rules defin-

a right to have enrollment in a group (6) The affiliation period for enroll- ing any applicable waiting (or affilia-
health plan become effective under thisnent in the HMO under a plan runstion) periods for such enrollment and

section. concurrently with any waiting period. rules relating to late and special enroll-
(2) Examples. The following ex-  (c) Alternatives to affiliation period. Ment. .

amples illustrate the requirements of thisn HMO may use alternative methods (4) Example.The following example

paragraph (d): in lieu of an affiliation period to address llustrates the requirements of this para-

o oxample 1 () Employer ¥ mainiains a group adverse selection, as approved by thgraph (a):
ealth plan that allows employees to enroll in t : P Example (i) An employer sponsors a group
plan either (a) effective on the first day ofeState Insurance commissioneror Othq%’ealth plan that is available to all employees who

employment by an election filed within three daysOfficial designated to regulate HMOS. enroll within the first 30 days of their employ-
thereafter, (b) effective on any subsequent Januafdothing in this section requires a Staténent. However, individuals who do not enroll in
1 by an election made during the precedingg receive proposals for or approvethe first 30 days cannot enroll later unless they

months of November or December, or (c) effectiveadtemativeS to affiliation periods pass a physical examination.

as of any special enrollment date described in this ’ (i) In this Example the plan discriminates on
section. EmployeeB is hired by EmployerY on - . - . the basis of one or more health status-related
March 15, 1998 and does not elect to enroll inS 146.121 Prohibiting discrimination  ;ciors

EmployerY's plan until January 31, 1999 whe® against participants and beneficiaries (b) In premiums or contributions-(1)

loses coverage under another pldd.elects to pased on a health status-related factor.
enroll in EmployerY's plan effective on February General. A group health plan, and a

1, 1999 by filing the completed request form by (a) In eligibility to enrol—(1) Gen- health insurance issuer offering health
January 31, 1999, in accordance with the specigh 5| Subject to paragraph (a)(2) of thisinsurance coverage in connection with a

rule set forth in paragraph (a). . ;
> th in paragraph (a) _section, a group health plan, and &roup health plan, may not require an

(i) In this Example B has enrolled on a special th i . fferi ndividual (as a condition of enrollment
enroliment date because the enroliment is effectiv@€alth insurance issuer offering group

at a date described in paragraph (a)(7). health insurance coverage in connectioff continued enroliment under the plan)

Example 2 (i) Same facts aExample 1except with a group health plan, may notto pay a premium or Qont”bUtlon Fhat. IS
that B's loss of coverage under the other planastablish rules for eligibility (including greater than the premium or contribution
occurs on December 31, 1998 amRl elects to continued eligibility) of any individual for a similarly situated individual en-

enroll in EmployerY's plan effective on January 1, ;
1999 by fiIi?]gythe c%mpleted request forr;y byto enroll under the terms of the p|anrolled in the plan based on any health

December 31, 1998, in accordance with the speciddased on any of the following health_Status'“':‘km':'d factor, in relation to the

rule set forth in paragraph (a). status-related factors in relation to thdndividual or a dependent of the indi-
(ii) In this Example B has enrolled on a special individual or a dependent of the indi- vidual.

enrollment date because the enrollment is eﬁectivglidual. (2) Construction. Nothing in para-

at a date described in paragraph (a)(7) (eve ’

though this date is also a regular enroliment date (i) Health status. graph (b)(1) of this section can be

under the plan). (i) Medical condition (including both construed—
o . physical and mental illnesses), as de- () To restrict the amount that an
§ 146.119 HMO affiliation period as  fined in § 146.102. employer may be charged by an issuer
alternative to preexisting condition (iii) Claims experience. for coverage under a group health plan;
exelusion. (1v) Receipt of health care. Or(ii) To prevent a group health plan
(2) General. A group health plan of- (V) I\éedwa'll h'lsiory. . defineq@d @ health insurance issuer offering
fering health insurance coverage through %”)14662820 information, as defined ;. 1" health insurance coverage, from
an HMO, or an HMO that offers healthIn e establishing premium discounts or re-

insurance coverage in connection with a (vii) Evidence of insurability (includ- pates or modifying otherwise applicable
group health plan, may impose an affili-ing conditions arising out of acts of copayments or deductibles in return for

ation period only if each of the require-domestic violence). adherence to a bona fide wellness pro-
ments in paragraph (b) of this section is (viii) Disability. gram. For purposes of this section, a
satisfied. (2) No application to benefits or ex- bona fide wellness program is a pro-
(b) Requirements for affiliation pe- clusions. To the extent consistent with gram of health promotion and disease
riod. section 2701 of the Act and § 146.111prevention.
(1) No preexisting condition exclu- paragraph (a)(1) of this section shall not (3) Example.The following example
sion is imposed with respect to anybe construed — illustrates the requirements of this para-

coverage offered by the HMO in con- (i) To require a group health plan, orgraph (b):

nection with the particular group healthg health insurance issuer offering group Example (i) Plan X offers a premium discount

plan. health insurance coverage, to providé‘)OI paftiCipa”t”S who adhere to a cholesterol-
. . _ . . [e uction wellness program. Enrollees are ex-

. (2) No premium is charged to a par p_artlcular benefits other than those proz_ ..o keep a diary of their food intake over 6

ticipant or beneficiary for the affiliation vided under the terms of such plan Okyeeks. They periodically submit the diary to the

period. coverage, or plan physician who responds with suggested diet
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modifications. Enrollees are to modify their dietswith respect to an individual beyond thethe presentation of documents or other
g‘on""SCCOA'td?}:‘geemthofthtﬁepgyi'gggss f:ncr‘éﬂ‘ergzngfgimitation in § 146.111. For an indi- means in accordance with the provisions
given a cholesterol test and those who achieve ¥idual who has not completed the perof § 146.115(c). For coverage relating
count under 200 receive a premium discount. ~ Mitted exclusion period under HIPAA,to an event occurring before July 1,

(i) In this Example because enrollees who upon the effective date for his or herl996, a group health plan and a health
?ghaecrmes\fecgngﬁzevgttgré?igﬁﬁ?ffr?;é‘:zyogedﬂgitg lan, the individual may use creditableinsurance issuer is not subject to any
health status-related factor, this is not a bona fide®VErage that the person had as qf _thpenalty or enforcement_ action with re-
wellness program and such discounts would disEnrollment date to reduce the remainingpect to the plan’s or issuer’s counting
criminate impermissibly based on one or morgdreexisting condition exclusion period(or not counting) such coverage if the
health status-related factors. However, if, insteadapplicable to the individual. plan or issuer has sought to comply in
individuals covered by the plan were entiled to " (jj) Eyamples. The following ex- good faith with the applicable require-

ive the di t f lyi ith the di ! . .
;ii,e'ggtag r;zz?g:neﬂzscg?dpnge V,;”Ot resuin':g%@mples illustrate the requirements of thisnents under § 146.115(c).

pass a cholesterol test, the program would be Raragraph (a)(3) _ (e) Transition rules for certificates of
bona fide wellness program. Example 1 (i) Individual A has been working creditable coverage-(1) Certificates
for Employer X and has been covered under

i Employer X's plan since March 1, 1997. Under only upon requestior events occurring

§ 146.125 Effectlve.dates. EmgloierX’s FEJIan, as in effect before January 1,0N Or after July 1, 1_9_96 b.Ut bef(?fe

(a) General effective dates(1) Non- 1998, ‘there is no coverage for any preexistingdctober 1, 1996, a certificate is required
collectively-bargained plansExcept as condition. Employer X's plan year begins on to be provided only upon a written
otherwise provided in this section, parganuary 1, 19984's enroliment date in the plan is request by or on behalf of the individual
A of Title XXVII of the PHS Act and o & 1997 andh has no creditable coverage v, yyom the certificate applies.
this Part applies with respect to group iy in this Exémme EmployerX may continue (2) Certificates before June 1, 1997.
health plans, including health insuranceéo impose the preexisting condition exclusionFor events occurring on or after October
issuers offering health insurance coverdnder the plan through February 28, 1998 (the enq 1996 and before June 1, 1997, a
age in connection with group healthof the 12|-m9th period using annversay dates)eartificate must be furnished no later
plans, for plan years beginning afterexsggtm thti’s(l)er?r?;l?nieﬁcﬁatisvlvrfsxaATJSSstll than June 1, 1997, or any later date
June 30, 1997. 1996, instead of March 1, 1997. "permitted under § 146.115(a)(2)(ii) and

(2) Collectively bargained plansEx- (i) In this Example on January 1, 1998, Em- (iii).
cept as otherwise provided in this secployer X's plan may no longer exclude treatment  (3) Qptional notice—(i) General.
tion (other than paragraph (a)(1)), in_thﬁgw";%rpégﬁgf;'ggErﬁ%?g’;g?snpfggﬁsTgty sES}le%t This paragraph (e)(3) applies with re-
case of a group health plan maintaineg, \ypaa until January 1, 19984 is not entiled SP€Ct to events described in
under one or more collective bargainingo claim reimbursement for expenses under th& 146.115(a)(5)(ii), that occur on or
agreements between employee represeplan for treatments for any preexisting conditionafter October 1, 1996 but before June 1,
tatives and one or more employers ratiteceived before January 1, 1998. 1997. A group health plan or health
fied before August 21, 1996, Part A of (b) Effective date for certification re- j,gyrance issuer offering group health
Title XXVII of the PHS Act and this quirement—(1) General. Subject to the coyerage is deemed to satisfy
Part does not apply to plan years begintransitional rule in § 146.115(a)(S)(ii), g5 146.115(a)(2) and (a)(3) if a notice
ning before the later of July 1, 1997, orthe certification ruIe_s of § 146.115 ap-jg provided in accordance with the pro-
the date on which the last of theply to events occurring on or after Julyyisions of paragraphs (e)(3)(i) through
collective bargaining agreements relating 1996. (e)(3)(iv) of this section.
to the plan terminates (determined with- (2) Period covered by certificateA iy’ Time of notice.The notice must
out regard to any extension thereofertificate is not required to reflect cov-pq provided no later than June 1, 1997.
agreed to after August 21, 1996). Foerage before July 1, 1996. (i) Form and content of noticeA
these purposes, any plan amendment (3) No certificate before June 1,n41ice  provided under this
made under a collective bargainingl997. Notwithstanding any other provi- haragraph(e)(3) must be in writing and
agreement relating to the plan, thasion of this Part, in no case is amyst include information substantially
amends the plan solely to conform tecertificate required to be provided be-imiar to the information included in a

any requirement of such part, is nofore June 1, 1997. model notice authorized by HCFA. Cop-
treated as a termination of the collective (c) Limitation on actionsNo enforce- jeg of the model notice are available at
bargaining agreement. ment action is taken, under, against gne following website — www.hcfa.gov

(3) Preexisting condition exclusiongroup health plan or health insurancgoy call (410)786-1565).
periods for current employeeg¢i) Gen- issuer with respect to a violation of a (iv) Providing certificate after re-
eral rule. Any preexisting condition ex- requirement imposed by Part A of Titleq,est If an individual requests a certifi-
clusion period permitted underXXVIl of the PHS Act before January -4¢e following receipt of the notice, the
§ 146.111 is measured from the indi-1, 1998, if the plan or issuer has soughteriificate must be provided at the time
vidual's enrollment date in the plan.to comply in good faith with such 4 the request as set forth in
This exclusion period, as limited underrequirements. Compliance with this parfg 146.115(a)(5)(iii).
8§ 146.111, may be completed before thés deemed to be good faith compliance (v) Other certification rules apply.
effective date of the Health Insurancewith the requirements of Part A of Title 10" ules set forth in § 146.115(a)(4)(i)
Portability and Accountability Act of XXVII of the PHS Act. (method of delivery) and (a)(1) (entities
1996 (HIPAA) for his or her plan. (d) Transition rules for counting required to provide a certificate) apply
Therefore, on the date the individual'screditable coverageAn individual who \yith respect to the provision of the
plan becomes subject to Part A of Titleseeks to establish creditable coveragggtice.
XXVII of the PHS Act, no preexisting for periods before July 1, 1996 is en-
condition exclusion may be imposedtitled to establish such coverage througisubpart C—[RESERVED)]
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Subpart D—Preemption and Special  (1)(iii) and 146.113 (for purposes of (i) Coverage only for accident (in-
Rules applying the break in coverage rules)gluding accidental death and dismember-
(iv) Provides for a greater number ofmeny). _
§ 146.143 Preemption; State flexibility; gays than the “30-day period” described (i) Disability income insurance.
construction. in sections 2701(b)(2) and (d)(1) of the (Il Liability ‘insurance, including
PHS Act and §§ 146.111(b) (for pur_general liability insurance and automo-

poses of the enrollment period and prepIIe liability insurance.

(a) Continued applicability of State
law with respect to health insurance™ >~ o ! . (iv) Coverage issued as a supplement
existing condition exclusion periods forto liability insurance.

issuers.Subject to paragraph (b) of this . b 4 child h
section and except as provided in parac€rtain newborns and children that are- ) \yorkers' compensation or similar
graph (c) of this section, Part A of Title 2dopted or placed for adoption); insurance.
XXVII of the PHS Act is not to be (v) Prohibits the imposition of any (vi) Automobile medical payment in-
construed to supersede any provision gfreexisting condition exclusion in casesurance.
State law which establishes, implementsjot described in section 2701(d) of the (vii) Credit-only insurance (for ex-
or continues in effect any standard oPHS Act or expands the exceptionsample, mortgage insurance).
requirement solely relating to healthdescribed in that section; (vii) Coverage for on-site medical
insurance issuers in connection with (vi) Requires special enrollment peri-clinics.
group health insurance coverage exceplys in addition to those required under (3) Limited excepted benefits(i)
to the extent that such standard OEection 2701(f) of the PHS Act; or General. Limited-scope dental benefits,
requirement prevents the application o . " . limited-scope vision benefits, or long-
a requirement of Part A of Title Xxvii (Vi) R(;aQUces t]t]f_? maximurm 4 per('determ care benefits are excepted if they
of the PHS Act. perr?nte?olln anl aBI lation period under , o provided under a separate policy,
(b) Continued preemption with re- section ; .(.g)( )(B). certificate, or contract of insurance, or
spect to group health plandothing in _ (d) Definitions—(1) State law. For gare otherwise not an integral part of the
Part A of Title XXVII of the PHS Act Purposes of this section the term "Statgyjan, as defined in paragraph (b)(3)(ii)
affects or modifies the provisions of/@W” includes all laws, decisions, rules, of this section.
section 514 of ERISA with respect toregulations, or other State action having (i) Integral. For purposes of para-
group health plans. :Ee Eﬁe'tCtdOfslta\tN’ of anly Sé?te- Al‘ I6}[Wt0hfgraph (b)(3)()) of this section, benefits
(c) Special rules—(1) General. Sub- DiitricToef Colirﬁ?)i: ?s[o tlf:atsdoa?sya gtateare deemed to bg an integral part of a
ject to paragraph (c)(2) of this SeCtion’Iaw mther than & law of the Unitedeplan unless a participant has the right to
the provisions of Part A of Title XXVII & & elect not 1o receive coverage for the
of the PHS Act relating to health insur- ) . __benefits and, if the participant elects to
ance coverage offered by a health insur- (2) State.For purposes of this sectionreceive coverage for the benefits, the
ance issuer supersede any provision ¢fi€ term “State” includes a State, theparticipant pays an additional premium
State law which establishes, implementsyorthern Mariana Islands, any politicalor contribution for that coverage.
or continues in effect a standard orubdivisions of a State or such Islands, (iii) Limited scope. Limited scope
requirement applicable to imposition of® any agency or instrumentality ofdental or vision benefits are dental or

a preexisting condition exclusion spe£ither vision benefits that are sold under a
cifically governed by section 2701 of _ . separate policy or rider and that are
the PHS Act, which differs from the S 146.145 Special rules relating to limited in scope to a narrow range or
standards or requirements specified i§rOUP health plans. type of benefits that are generally ex-
i : . cluded from hospital/medical/surgical
such section. (a) General exception for certain ponafits packages.p g

(2) Exceptions. Only in relation to small group health plansThe require-
Eea:tﬂ _msurance_coveragg]e offered by cghents of this Part do not apply to any,
ealth insurance issuer, the provisions afroup health plan (and group health :

X > . A) Subject to State long-term care
this part do not supersede any provisiofhsurance coverage offered in Connecl‘nsfur)ance JlaWS' g
of State law to the extent that suchtion with a group health plan) for any (B) For quaI’ified long-term care in-

(iv) Long-term care.Long-term care
enefits are benefits that are either—

proy|5|on— . . plan year if, on the first day of the plaq surance services, as defined in section
(i) Shortens the period of time fromyear, the plan has fewer than 2 part'c'77028(c)(1) of the Internal Revenue
the “6-month period” described in sec- pants who are current employees. Code, or provided under a qualified

tion 2701(a)(1) of the PHS Act and (b) Excepted benefits(1) General. |ong-term care insurance contract, as
§ 146.111(a)(1)(i) (for purposes of iden-The requirements of subpart B of thisdefined in section 7702B(b) of the Inter-
tifying a preexisting condition); part do not apply to any group healthnal Revenue Code: or

(if) Shortens the period of time from plan (or any group health insurance (C) Based on cognitive impairment or
the “12 months” and “18 months” coverage offered in connection with ag loss of functional capacity that is
described in section 2701(a)(2)of thegroup health plan) in relation to itsexpected to be chronic.
PHS Act and § 146.111(a)(1)(ii) (for provision of the benefits described in (4) Noncoordinated benefits(i) Ex-
purposes of applying a preexisting conparagraph (b)(2), (3), (4), or (5) of thiscepted benefits that are not coordinated.
dition exclusion period); sectio.n (or any combination of theseCoverage for only a specified disease or

(iii) Provides for a greater number of benefits). illness (for example, cancer-only poli-
days than the “63-day period” described (2) Benefits excepted in all circum-cies) or hospital indemnity or other
in sections 2701(c)(2)(A) and (d)(4)(A) stances.The following benefits are ex- fixed dollar indemnity insurance (for
of the PHS Act and 88 146.111(a)-cepted in all circumstances: example, $100/day) is excepted only if
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it meets each of the conditions specifiedmpose any restriction on an eligiblein paragraph (c)(2) of this section is
in paragraph (b)(4)(ii) of this section.individual, which is inconsistent with subject to the requirements of this sec-

(ii) Conditions.Benefits are described the nondiscrimination provisions of § tion.
in paragraph (b)(4)(i) of this section146.121 on an eligible individual being (d) Application of financial capacity
only if— a participant or beneficiary. limits.

(A) The benefits are provided under a (b) Eligible individual defined. For (1) A health insurance issuer may
separate policy, certificate, or contract opurposes of this section, the term “eli-deny health insurance coverage in the
insurance; gible individual” means an individual small group market if the issuer has

(B) There is no coordination betweenwho is eligible— demonstrated to the applicable State
the provision of the benefits and an (1) To enroll in group health insur- authority (if required by the State au-
exclusion of benefits under any groupance coverage offered to a group healtthority) that it—
health plan maintained by the same plaplan maintained by a small employer, in (i) Does not have the financial re-
sponsor; and accordance with the terms of the grouerves necessary to underwrite addi-

(C) The benefits are paid with respechealth plan; tional coverage; and
to an event without regard to whether (2) For coverage under the rules of (ii) Is applying this paragraph (d)(1)
benefits are provided with respect to thehe health insurance issuer which areniformly to all employers in the small
event under any group health plan mainuniformly applicable in the State togroup market in the State consistent
tained by the same plan sponsor. small employers in the small groupwith applicable State law and without

(5) Supplemental benefitsThe fol- market, and regard to the claims experience of those
lowing benefits are excepted only if (3) For coverage in accordance withemployers and their employees (and
they are provided under a separatell applicable State laws governing theheir dependents) or any health status-
policy, certificate, or contract of insur-issuer and the small group market. related factor relating to those employ-
ance: (c) Special rules for network plans.€€s and dependents.

() Medicare supplemental health in- (1) In the case of a health insurance (2) An issuer that denies group health
surance (as defined under sectiofssyer that offers health insurance coveifhsurance coverage to any small em-
1882(g)(1) of the Social Security Act;age in the small group market through @loyer in a State in accordance with
also known as Medigap or MedSupmetwork plan, the issuer may— paragraph (d)(1) of this section may not
insurance), (i) Limit the employers that may ap- Offer coverage in connection with group

(i) Coverage supplemental to theply for the coverage to those withhealth plans in the small group market
coverage provided under Chapter 55jigible individuals who live, work, or in the State for a period of 180 days
Title 10 of the United States Code (alsGeside in the service area for the net@fter the later of the date—
known as CHAMPUS supplemental proyork plan; and (i) The coverage is denied; or
grams), and (i) Within the service area of the (ii) The issuer demonstrates to the

(iii) Similar supplemental coverage pjan, deny coverage to employers if theapplicable State authority, if required
provided to coverage under a Qroufssuer has demonstrated to the applinder applicable State law, that the

health plan. cable State authority (if required by theissuer has sufficient financial reserves to
. . State authority) that— underwrite additional coverage.

Subpart E—Provisions Applicable to (A) It will not have the capacity to (3) Paragraph (d)(2) of this section

Only Health Insurance Issuers deliver services adequately to enrolleegoes not limit the issuer's ability to

¢of any additional groups because of it§enew coverage already in force or
|obligations to existing group contractrelieve the issuer of the responsibility to
holders and enrollees; and renew that coverage.
(B) It is applying this paragraph (4) Coverage offered after the 180-
(a) Issuance of coverage in the smallc)(1) uniformly to all employers with- day period specified in paragraph (d)(2)
group market.Subject to paragraphs (c)out regard to the claims experience off this section, is subject to the require-
through (f) of this section, each healththose employers and their employeegients of this section.
insurance issuer that offers health insurtand their dependents) or any health (5) An applicable State authority may
ance coverage in the small group markedtatus-related factor relating to thoseprovide for the application of this para-
in a State must— employees and dependents. graph (d) of this section on a service-
(1) Offer, to any small employer in (2) An issuer that denies health insurarea-specific basis.
the State, all products that are approvednce coverage to an employer in any (€) Exception to requirement for fail-
for sale in the small group market andservice area in accordance with paradre to meet certain minimum participa-
that the issuer is actively marketing, andyraph (c)(1)(ii) of this section, may nottion or contribution rules.
must accept any employer that appliesffer coverage in the small group mar- (1) Paragraph (a) of this section does
for any of those products; and ket within the service area to any em-sot preclude a health insurance issuer
(2) Accept for enrolliment under the ployer for a period of 180 days after thefrom establishing employer contribution
coverage every eligible individual (asdate the coverage is denied. This paraules or group participation rules for the
defined in paragraph (b) of this sectiongraph (c)(2) does not limit the issuer’soffering of health insurance coverage in
who applies for enrollment during theability to renew coverage already inconnection with a group health plan in
period in which the individual first force or relieve the issuer of the responthe small group market, as allowed
becomes eligible to enroll under thesibility to renew that coverage. under applicable State law.
terms of the group health plan, or during (3) Coverage offered within a service (2) For purposes of paragraph (e)(1)
a special enrollment period, and may noarea after the 180-day period specifie@f this section—
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(i) The term “employer contribution (5) Enrollees’ movement outside serthe coverage) of the discontinuation at
rule” means a requirement relating tovice area.For network plans, there is noleast 180 days prior to the date the
the minimum level or amount of em-longer any enrollee under the groupcoverage will be discontinued; and
ployer contribution toward the premiumhealth plan who lives, resides, or works (2) All health insurance policies is-
for enrollment of participants and ben-in the service area of the issuer (or irsued or delivered for issuance in the
eficiaries; and the area for which the issuer is authoState in the market (or markets) are

(i) The term “group participation rized to do business); and in the case aliscontinued and not renewed.
rule” means a requirement relating tothe small group market, the issuer ap- (e) Prohibition on market reentryAn
the minimum number of participants orplies the same criteria it would apply inissuer who elects to discontinue offering
beneficiaries that must be enrolled indenying enrollment in the plan underall health insurance coverage in a mar-

relation to a specified percentage o€ 146.150(c). ket (or markets) in a State as described
number of eligible individuals or em- (6) Association membership ceasesn paragraph (d) of this section may not
ployees of an employer. For coverage made available in thdssue coverage in the market (or mar-

(f) Exception for coverage offeredsmall or large group market onlykets) and State involved during the
only to bona fide association membersthrough one or more bona fide associas-year period beginning on the date of
Paragraph (a) of this section does ndions, if the employer's membership indiscontinuation of the last coverage not
apply to health insurance coverage ofthe association ceases, but only if theenewed.
fered by a health insurance issuer if thatoverage is terminated uniformly with- (f)y Exception for uniform modifica-
coverage is made available in the smaiut regard to any health status-relatedlon of coverage.Only at the time of
group market only through one or morefactor relating to any covered individual.coverage renewal may issuers modify
bona fide associations (as defined in 45 (c) Discontinuing a particular prod- the health insurance coverage for a
CFR 144.103). uct. In any case in which an issuerproduct offered to a group health plan in

decides to discontinue offering a parthe—
§ 146.152 Guaranteed renewability of ticular product offered in the small or (1) Large group market; and
coverage for employers in the group  large group market, that product may be (2) Small group market if, for cover-

market. di.SCOHtinl.Jed by the issuer. in aCCOfd_aan_ge available in this market (Other than
(a) General rule. Subject to para- Y:rthm?r)lfgfzzlle ?t_ate law in the particu-only through one or more bona fide
graphs (b) through (d) of this section, a y associations), the modification is consis-

- : , (1) The issuer provides notice intent with State law and is effective
hearante soverags i the small or rgAiting {0 each plan sponsor provideduniformly among group health plans
group market is required to renew or(ﬁﬁIalt particular product in that markelyjith that product.
continue in force the coverage at th and to all participants and beneficiaries (g) Application to coverage offered
option of the plan sponsor overed under such coverage) of th@nly through associationsn the case of
p(b) Exceptigns P ' discontinuation at least 90 days beforgeaith insurance coverage that is made

; . the date the coverage will be discontin i i i i
An issuer may nonrenew or d'SCO”'ued' g available by a health insurance issuer in
the small or large group market to

Chered - hs sl o o rouhsp ey e o each plrmployers ony hough one or moe
ponsor provided that particular produckgsociations. the reference to “plan
mgrlf(oelfoev?r?ge'd only on one or more the option, on a guaranteed issue basigyonsor” is deemed, with respect to
' to purchase all (or, in the case of th i .

(1) Nonpayment of premiumsThe Iargpe group mar(ket, any) other healt%(é\r'eﬁg?h%m\gssefcitgﬁgﬂ eng'?rx]lngﬁeefg
plan sponsor has failed to pay premiumgsyrance coverage currently being ofreference to such employer
or contributions in accordance with thefgreq by the issuer to a group health '
terms of the health insurance coveraggjan in that market; and § 146.160 Disclosure of information.
including any timeliness requirements. (3) In exercising the option to discon- . _

(2) Fraud. The plan sponsor has per-inue that product and in offering the (&) General rule.In connection with
formed an act or practice that constitutegption of coverage under paragrapﬁhe offering of any health insurance
fraud or made an |ntent|o_nal misrepre{c)(2) of this section, the issuer actCOverage to a small employer, a health
sentation of material fact in connectionuniformly without regard to the claims InSurance issuer is required to—
with the coverage. experience of those sponsors or an (1) Make a reasonable_ d|SC|0.S.Ure_ to

(3) Violation of participation or con- health status-related factor relating tdhe employer, as part of its solicitation
tribution rules. The plan sponsor hasany participants or beneficiaries covere@nd sales materials, of the availability of
failed to comply with a material plan or new participants or beneficiaries whohformation described in paragraph (b)
provision relating to any employer con-may become eligible for such coverage9f this section; and
tribution or group participation rules (d) Discontinuing all coverage.An  (2) Upon request of the employer,
permitted under § 146.150(e) in theissuer may elect to discontinue offeringProvide that information to the em-
case of the small group market or undeall health insurance coverage in theployer.
applicable State law in the case of th&mall or large group market or both (b) Information described. Subject to
large group market. markets in a State in accordance wittparagraph (d) of this section, informa-

(4) Termination of planThe issuer is applicable State law only if— tion that must be provided under para-
ceasing to offer coverage in the market (1) The issuer provides notice ingraph (a)(2) of this section is informa-
in accordance with paragraphs (c) andvriting to the applicable State authoritytion concerning the following:

(d) of this section and applicable Stateand to each plan sponsor (and all par- (1) Provisions of coverage relating to
law. ticipants and beneficiaries covered undethe following:
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(i) The issuer’s right to change pre- (a) Exemption from requirement$he graphs (c)(1) through (c)(3) of this sec-
mium rates and the factors that mayelection described in this paragraph (adion, the plan is subject to the require-
affect changes in premium rates. exempts a non-Federal governmentahents described in paragraph (a) for the

(i) Renewability of coverage. plan from the following requirements: entire plan year, or, in the case of a plan

(iii) Any preexisting condition exclu- (1) Limitations on preexisting condi- provided under a collective bargaining
sion, including use of the alternativetion exclusion periods (§ 146.111). agreement, for the term of the agree-
method of counting creditable coverage. (2) Special enrollment periods for in-ment.

(iv) Any affiliation periods applied dividuals (and dependents) losing other (d) Period of election. An election
by HMOs. coverage (8 146.117). under paragraph (a) of this section ap-

(v) The geographic areas served by (3) Prohibitions against discriminat-plies—

HMOs. ing against individual participants and (1) For a single specified plan year;

(2) The benefits and premiums avail-beneficiaries based on health statuer
able under all health insurance coveragés 146.121). (2) In the case of a plan provided
for which the employer is qualified, (4) Standards relating to benefits forunder a collective bargaining agreement,
under applicable State law. Seeamothers and newborns (section 2704 dfor the term of the agreement. (For
§ 146.150(b) through (f) for allowable the PHS Act). purposes of this section, if a collective
limitations on product availability. (5) Parity in the application of certain bargaining agreement expires during the

(c) Form of information. The infor- limits to mental health benefits (sectionbargaining process for a new agreement,
mation must be described in languag@705 of the PHS Act). and the parties agree that the prior
that is understandable by the average (b) Form and manner of electier bargaining agreement continues in effect
small employer, with a level of detail (1) The election must be in writing. until the new agreement takes effect, the
that is sufficient to reasonably inform (2) The election document must in-“term of the agreement” is deemed to
small employers of their rights andclude as an attachment a copy of theontinue until the new agreement takes
obligations under the health insuranceotice described in paragraphs (f) andffect.)
coverage. This requirement is satisfied ifg) of this section. (e) Subsequent electioné&n election
the issuer provides each of the following (3) The election document must statainder this section may be extended
with respect to each product offeredthe name of the plan and the name anthrough subsequent elections.

(1) An outline of coverage. For pur-address of the plan administrator. (f) Notice to participants—(1) A plan
poses of this section, outline of coverage (4) The election document must ei-that makes the election described in this
means a description of benefits in sumther state that the plan does not includeection notifies the participant of the
mary form. health insurance coverage, or identifyelection, and explains the consequences

(2) The rate or rating schedule thatwhich portion of the plan is not fundedof the election. This notice must be
applies to the product (with and withoutthrough insurance. provided—
the preexisting condition exclusion or (5) The election must be made in (i) To each participant at the time of
affiliation period). conformity with all the plan sponsor’s enrollment under the plan; and

(3) The minimum employer contribu- rules, including any public hearing, if (i) To all participants on an annual
tion and group participation rules thatrequired, and the election documenbasis.
apply to any particular type of coveragemust certify that the person signing the (2) The notice shall be in writing,

(4) In the case of a network plan, aelection document, including if appli- and must include the information speci-

map or listing of counties served. cable a third party plan administrator, isfied in paragraph (g) of this section.
(5) Any other information required legally authorized to do so by the plan (3) The notice shall be provided to
by the State. sponsotr. each participant individually.

(d) Exception. An issuer is not re- (6) The election document must be (4) Subject to paragraph (g) of this
quired to disclose any information thatsigned by the person described in parasection, the requirements of paragraphs

is proprietary and trade secret informagraph (b)(5) of this section. (H(1) through (f)(3) of this section are
tion under applicable law. (c) Timing of electior—~(1) For plans considered to have been met if the
) not subject to collective bargainingnotice is prominently printed in the
Subpart F—Exclusion of Plans and agreements, the election must be resummary plan document, or equivalent
Enforcement ceived by HCFA by the day precedingdocument, and each participant receives

the beginning date of the plan year. a copy of that document at the time of
(2) For plans provided under a col-enrollment and annually thereafter.

lective bargaining agreement, the elec- (g) Notice content.The notice must
The plan sponsor of a non-Federation must be received by HCFA no latercontain at least the following informa-

governmental plan may elect to be exihan 30 days after— tion:

empted from any or all of the require- (i) The date of the agreement be- (1) A statement that, in general, Fed-

ments identified in paragraph (a) of thistween the governmental entity and unioreral law imposes upon group health

§ 146.180 Treatment of non-Federal
governmental plans.

section with respect to any portion of itsofficials; or plans the requirements described in
plan that is not provided through health (ii) If applicable, ratification of the paragraph (a) of this section (which
insurance coverage, if the election comagreement. must be individually described in the

plies with the requirements of para- (3) HCFA may extend the deadlinesnotice).

graphs (b) and (c) of this section. Thespecified under paragraphs (c)(1) and (2) A statement that Federal law
election remains in effect for the period(c)(2) of this section for good cause.gives the plan sponsor of a non-Federal
described in paragraph (d) of this sec- (4) If the plan sponsor fails to file a governmental plan the right to exempt
tion. timely election in accordance with para-the plan in whole or in part from the
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requirements described in paragraph (ajions of Title XXVII that apply to (i) The insurance commissioner or
of this section, and that the plan sponsonealth insurance issuers that offer coverehief insurance regulatory official.
has elected to do so. age in connection with any group health (iii) The official responsible for regu-

(3) A statement identifying which plan are enforced in the first instance byating HMOs, if different than paragraph
parts of the plan are subject to thehe States. If HCFA determines undeic)(2)(ii) of this section, but only if the
election, and each of the requirements gbaragraph (b) of this section that a Statelleged failure involves HMOs.
paragraph (a) of this section from whichis not substantially enforcing the provi- (3) Form and content of noticeThe
the plan sponsor has elected to bsions, HCFA enforces them under paranotice described in paragraph (c)(2) is in
exempted. graph (d) of this section. writing, and does the following:

(4) If the plan chooses to provide any (2) Non-Federal governmental plans. (i) Identifies the provision or provi-
of the protections of paragraph (a) ofRequirements of this part that apply tosions of the statute and regulations that
this section voluntarily, or is required togroup health plans that are non-Federdlave allegedly been violated;
under State law, a statement identifyingyovernmental plans (sponsored by a (ii) Describes the facts of the specific
which protections apply. State or local governmental entity) areviolations.

(h) Certification and disclosure of enforced by HCFA, as provided in para- (jii) Explains that the consequence of
creditable coverageNotwithstanding an graph (d) of this section. a failure to substantially enforce any
election under this section, a non- (p) Enforcement with respect toprovision(s) is that HCFA enforces the
Federal governmental plan must provid@ealth insurance issuersid) General provision(s) in accordance with para-
for certification and disclosure of credit-ryle—enforcement by Stat€xcept as graph (d) of this section.
able coverage under the plan with reprovided in paragraph (b)(2) of this (i) Advises the State that it has 45
spect to participants and their depensection, each State enforces the requirgays to respond to the notice, unless the
dents in accordance with § 146.115ments of this part with respect to healthime is extended as described in para-

(i) Effect of failure to comply with insurance issuers that issue, sell, renegraph (c)(3) of this section, and that the
election requirements(1) Subject to or offer health insurance coverage in theesponse should include any information
paragraph (i)(2) of this section, a plan'ssmall or large group markets in thethat the State wishes HCFA to consider
failure to comply with the requirementsstate. in making the preliminary determination
of paragraphs (f) through (h) of this (2y Enforcement by HCFAHCFA en- described in paragraph (c)(5) of this
section invalidates an election made Unforces the provisions of this part withsection.
der this section. respect to health insurance issuers, using (4) Good cause.The time for re-

(2) Upon a finding by HCFA that a the procedures described in paragrapgponding can be extended for good
non-Federal governmental plan hagq) of this section, only in the following cause. Examples of good cause include
failed to comply with the requirementsgjrcumstances: an agreement between HCFA and the
?;Iggra%ra%g?r ESfc)t tr:;]%uggogé)éma&idanhcaes (i) State electionlf the State chooses State that there should be a public

et . ~~not to enforce the Federal requirementsearing on the State’s enforcement, or
‘é‘”ﬂg 183£?d d7ay_§ B(as ng'gX'de?f. M (i) State failure to enforcelf HCFA evidence that the State is undertaking
the plén th(at)gts)(g:)e(cti)())’n has begr? :r'lszlimakes a determination under paragrapdaxpedited enforcement activities.
dated and that it is subject to theZc) of this section that a State has failed (5) Preliminary determination.If at

to substantially enforce one or morethe end of the 45-day period, and any
provisions of this part. extension, the State has not established
; ; . .. (c) Determination by Administratotf to HCFA's satisfaction that it is substan-
g:iggge?halp fg)"asratgoraggm(l)(Z) of thlsHCFA receives information, through atially enforcing the provision or provi-
ply with the : . . ; .
requirements of this part is subject toco.mplamt or any other means, tha_'smns descrlbeq in the r.10t|ce, HCFA
Federal enforcement by HCFA undef@iSes a gquestion whether a State |sak§as the foIIowmg actions:
§ 146.184, including appropriate civil Substantially enforcing one or more pro- (i) Consults with the officials de-
money penalties. visions of this part, HCFA follows the scribed in paragraph (c)(1) of this sec-
procedures set forth in this section. tion.
§ 146.184 Enforcement. (1) Verification of exhaustionHCFA (i) Notifies the State of HCFAs pre-

(a) Enforcement with respect to groupmakes a thres:h_old determination oiiminary determination tha_lt _the State has
health plans—(1) Scope. In general, the Whether the individuals affected by thefailed to en_force t_he_prowsmns, and that
requirements of the Health Insuranceédleged failure to enforce have made ahe__l_‘anure is continuing.

Portability and Accountability Act that réasonable effort to exhaust any State (jii) Permits the State a reasonable
apply to group health plans are confeémedies. This may involve informalopportunity to show evidence of sub-
tained in Part 7 of Subtitle B of Title | contact with State officials about thestantial enforcement.

of ERISA, and in Subtitle K of the guestions raised. (6) Final determination.If, after pro-
Internal Revenue Code. They are en- (2) Notice to the Statelf HCFA is viding notice and the opportunity to
forced by the Secretary of Labor undesatisfied that there is a reasonable queenforce under paragraph (c)(5) of this
Part 5 of Subtitle B of Title | of ERISA, tion whether there has been a failure tgection, HCFA finds that the failure to
and the Secretary of the Treasury undegubstantially enforce, HCFA providesenforce has not been corrected, HCFA
26 U.S.C. 4980D. However, the provi-notice as specified in paragraph (c)(3) obends the State a written notice of that
sions that apply to group health planghis section, to the following State offi- final determination. The notice—

requirements of this part.
(3) A non-Federal governmental plan

that are non-Federal governmental plangials: () Identifies the provisions with re-
are contained in Title XXVII of the PHS (i) The Governor or chief executive spect to which HCFA is taking over
Act, and enforced by HCFA. The provi- officer of the State. enforcement;
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(i) States the effective date of (B) Evidence that the entity did not (1) Was due to reasonable cause and
HCFA's enforcement; know, and exercising due diligencewas not due to willful neglect; and

(i) Informs the State of the mecha-could not have known, of the violation; (2) Was corrected within 30 days of
nism for establishing in the future that it (C) Evidence of a previous record ofine first day that any of the entities
has corrected the failure, and has begueompliance. against whom the penalty would be
enforcement. This mechanism will in- (5) Notice to other regulatorsHCFA imposed knew, or exercising reasonable
clude transition procedures for endingotifies the State if the alleged violationdi"gence would have known. that the
HCFAs enforcement. involves a health insurance issuer undegij re existed. ’

(d) Civil money penalties-(1) Gen- its jurisdiction. C) The burden i h ibl
eral rule. If any health insurance issuer (6) Notice of assessmerif, based on _ (C) The burden is on the responsible
that is subject to HCFAs enforcementthe information provided in the com-ent.'“]f or ent]lues 0 ?‘Stabl'Sh tof t{:e
authority under paragraph (b)(2) of thisplaint, as well as any information sub-Safisfaction of HCFA that none of the
section, or any non-Federal governmenmitted by the entity or any other parties ENitieS knew, or exercising reasonable
tal plan (or employer that sponsors &CFA proposes to assess a civil mone@iigence could have known that the
non-Federal governmental plan) that ipenalty, HCFA sends written notice of/@ilure existed. _
subject to HCFAs enforcement authorityassessment to the responsible entity or (8) Hearings—(i) Right to a hearing.
under paragraph (a)(2) of this sectiongntities by certified mail, return receiptAny entity against which a penalty is
fails to comply with any applicable requested. The notice contains the folaSsessed may request a hearing by

requirement of this part, it may belowing information: HCFA. The request must be in writing,
subject to a civii money penalty as (i) A reference to the provision that@nd must be postmarked within 30 days
described in this paragraph (d). was violated. after the date the notice of assessment is

(2) Complaint. Any person who is (i) The name or names of the indi-iSsued
entitled to any right under this part, andviduals with respect to whom a violation (i) Failure to request a hearinglf
who believes that the right is beingoccurred, with relevant identification no hearing is requested under this para-
denied as a result of any failure de-umbers. graph, the notice of assessment consti-
scribed in paragraph (d)(1) of this sec- (iii) The facts that support the finding tutes a final order that is not subject to
tion, may file a complaint with HCFA. of a violation, and the initial date of the appeal.
Based on the complaint, HCFA identi-violation. (iii) Parties to the hearingParties to
fies which entities are potentially re- (iv) The amount of the proposed penthe hearing include any responsible enti-
sponsible for the violation, in accor-alty as of the date of the notice. ties, as well as the party who filed the
dance with paragraph (d)(3) of this (v) The basis for calculating the pen-complaint. An informational notice is
section. alty, including consideration of prior also sent to the State, or to the Secretar-
(3) Determination of responsible en-compliance. ies of Labor and the Treasury, as appro-
tity. If a failure to comply is established (vi) Instructions for responding to the priate.
under this section, the responsible entitynotice, including— (iv) Initial agency decision.The ini-
as determined under this paragraph, is (A) A specific statement of the re-tial agency decision is made by an
liable for the penalty. If the violation is spondent’s right to a hearing; and administrative law judge. The decision
due to a failure by— (B) A statement that failure to requests made on the record according to
(i) A health insurance issuer, the is-a hearing within 30 days permits theSection 554 of Title 5, United States
suer is the responsible entity; imposition of the proposed penalty,Code. The decision becomes a final,
(i) A group health plan that is a without right of appeal. appealable, order after 30 days, unless it
non-Federal governmental plan spon- (7) Amount of penalty-(i) Maximum is modified in accordance with para-
sored by a single employer, the emdaily penalty.The penalty cannot exceeddraph (d)(8)(v) of this section.
ployer is the responsible entity; $100 for each day, for each responsible (v) Review by HCFA.HCFA may
(i) A group health plan that is a entity, for each individual with respectmodify or vacate the initial agency
non-Federal governmental plan sponto whom such a failure occurs. decision. Notice of intent to modify or
sored by two or more employers, the (ii) Standard for calculating daily vacate the decision is issued to the
plan is the responsible entity. penalty.In calculating the amount of the parties within 30 days after the date of
(4) Notice to responsible entities.penalty HCFA takes into account thethe decision of the administrative law
HCFA provides notice to the appropriateresponsible entity’s previous record ofudge.
entity or entities identified under para-compliance and the gravity of the viola- (9) Judicial review—(i) Filing of ac-
graph (d)(3) of this section that a com-tion. tion for review. Any entity against
plaint or other information has been (iii) Limitations on penaltiesNo civii whom a final order imposing a civil
received alleging a violation of this part. money penalty is imposed: money penalty is entered in accordance
The notice— (A) With respect to a period during with paragraph (d)(8) of this section
(i) Describes the substance of anywhich a failure existed, but none of themay obtain review in the United States
complaint or other allegation; responsible entities knew, or exercisinglistrict Court for any district in which
(i) Provides 30 days for the respon-reasonable diligence would have knownthe entity is located or the United States
sible entity or entities to respond withthat the failure existed. District Court for the District of Colum-
additional information. This can in- (B) With respect to the period occur-bia by—
clude— ring immediately after the period de- (A) Filing a notice of appeal in that
(A) Information refuting that there scribed in paragraph(d)(7)(iii)(A) of this court within 30 days from the date of a
has been a violation; section, if the failure— final order; and
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(B) Simultaneously sending a copy ofunder paragraphs (d)(7)(i)(A) orthe purpose of enforcing the provisions
the notice of appeal by registered maild)(7)(ii) of this section, or after the with respect to which the penalty was
to HCFA. court has entered final judgment inimposed.

i) Certification of administrative favor of HCFA, HCFA refers the matter
reéo)rd. HCFA will promptly certify and to the Attorney General, who brings anPARTS 147—199 [RESERVED]
file with the court the record upon action in the appropriate United State\thority: Secs. 2701 through 2723
which the penalty was imposed. district court to recover the amount2791, and 2792 of the PHS Act, 42’

(i) Standard of reviewThe findings assessed. _ ~ U.S.C. 300gg—41 through 300gg-63,
of HCFA may not be set aside unless (ii) Final order not subject to review. 300gg-91, and 300gg-92.
they are found to be unsupported byn an action brought under paragraph

substantial evidence, as provided byd)(10)(i) of this section, the validity Bruce C. Vladek,

Section 706(2)(E) of Title 5, United and appropriateness of the final order Administrator, Health

States Code. described in paragraphs (d)(7)())(A) or Care Financing Administration.
(d)(7)(iii) of this section is not subject

(iv) Appeal.Any final decision, order

or judgment of the district court con-© "eView. Dated March 25, 1997.

cerning the Administrator’s review is (11) Use of penalty funds(i) Any Donna E. Shalala,
subject to appeal as provided in Chaptefinds collected under this section will Secretary.
83 of Title 28, United States Code. be paid to HCFA or other office impos-

ing the penalty. (Filed by the Office of the Federal Register on

(10) Failure to pay assessment, main- Aori . i :
. / - ! " . . . pril 1, 1997, 12:42 p.m., and published in the
tenance of action-(i) Failure to pay (i) The funds will be available with- 0 Gt the Federal Register for April 8, 1997, 62

assessmentf any entity fails to pay an out appropriation and until expendedgRr. 16894)
assessment after it becomes a final order (iii) The funds may only be used for




