Section 274.—Disallowance of
Certain Entertainment, Etc.,
Expenses

26 CFR 1.274-5: Substantiatia requrements
(temporary).

T.D. 8715

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

Substantiation of business
expenses for travel, entertainment,
gifts and listed property

AGENCY: Internd Revene Servie
(IRS), Treasuy.

ACTION: Find and temporay regula-
tions.

SUMMARY: This documen contains
amendmerst to temporay regulations
relating to the requiremen tha business
expenss for travel entertainmentgifts,
or listed propery be substantiateé by
documentay evidene (sud as a re-
ceipt. The regulatiors affect persons
making or receivirg reimbursemerst for
travel entertainment gifts, or listed
propery. The text of thee temporary
regulatiors al serves as the text of
REG-209785-95pace 46.

DATES Thes temporay regulations
are effective March 25, 1997. Applica-
bility: The® temporay regulatiors are
applicabé to expense paid or incurred
after Septembe 30, 1995.

FOR FURTHER INFORMATION CON-
TACT: Donma M. Crisall at (202 622—
4920 (not a toll-free number).

SUPPLEMENARY INFORMATION:

Paperwok Reduction Act

The® regulatiors are being issued
without prior notice and public comment
pursuan to the Administrative Procedure
Act (5 U.S.C 553) For this reason the
collection of information containg in
these regulatiors has been reviewal and,
pendirg receip and evaluation of public
comments approvel by the Office of
Managemen and Budge (OMB) under

contrd numbe 1545-0771 Responses 333) the IRS announcd that it would

to this collection of information are
required for a taxpaye to dedud certain
busines expenss or to substantiat cer-
tain reimbursememst of busines ex-
penses.

An ageng may not condud or spon-
sa, and a persa is not required to
respom to, a collection of information
unles the collection of information dis-
plays a valid contrd numbae.

For further information concerning
this collection of information and where
to submt commens on the collection of
information and the accurag of the
estimaté burden amd suggestioa for
reducirg the burden plea® refer to the
preambeg in the cross-refererenotice of
proposé rulemakirg publishel in the
Proposd Rules sectim of this isswe of
the Federa Registe.

Books or record relating to a collec-
tion of information mug be retainal as
long as their contens may becone ma-
terid in the administration of ary inter-
nd revene law. Generaly, tax returns
ard tax retum information are confiden-
tial, as required by 26 U.S.C 6103.

Backgourd and Explanation of
Provisions

Receip threshold

Sectim 274(d disallows a trade or
busines deduction unde sectio 162 for
ary traveling (including meak ard lodg-
ing), entertainmentgift, or listed prop-
erty expense unles the taxpaye sub-
stantiats the elemens of the expens by
adequat records or by suficient evi-
dence Unde § 1.274-5T(g of the tem-
poray Income Tax Regulations a tax-
paye mug maintan two types of
recorcs to satisf/ the “adequag record$
requirement (1) a summay of expenses
(accoun book diary, log, statemenh of
expense trip sheets or otha similar
record) sometims called an expense
accout or expeng vouche, ard (2)
documentar evidene (sud as receipts
or pad bills). Togethe, thee records
mug establisg the elemens of amount,
time, place and busines purpog (and
for gifts ard entertainmentbusines re-
lationshp of recipient or persors entea-
taineg for ea expenditue or use.

Sectim 1.274-5T(c)(2)(i) generally
requires tha a taxpaye hawe a receipt
or othe documentay evidene to sub-
stantiaé (A) ary expenditue for lodging
ard (B) ary othe expenditue of $25 or
more In Notice 95-8 (19952 C.B.

raie the receig threshotl of § 1.274—
5T(c)(2)(iii)(B) from $25 to $75 effec-
tive for expense incurred on or after
Octobe 1, 1995 The temporay regula-
tions effect this amendmenby changing
“$25" in § 1.274-5T(c)(2)(iii))(B to
“$75.” This chang is applicabé to both
deductios ard reimbursemen arrange-
mens and is expectd to redue the
recordkeepig burden on affected tax-
payers including individuals and small
businesses.

Definition of an “adequat accounting
to the employer

An employe who is reimbursé un-
der a reimbursemen or othe expense
allowance arrangement for expenses
covera by section 274(d mug malke an
“adequae accounting to the employer
for the reimbursé expenses Section
1.274-5T(f)(4 specifies that as part of
an adequat accounting the employee
mug submi substantiatin to the em-
ployer tha satisfies the requiremerg of
§ 1.274-5T(c) Notice 95-9 als solic-
ited comments on whether changes
shoutl be mace to the substantiation
requiremerd of the adequat accounting
rules in § 1.274-9. Commens$ re-
ceived relatal primarily to the adequate
accountiig rules ard the substantiation
requiremerd in general.

1. Submissioa and retention of docu-
mentay evidence

A numbe of commentators particu-
larly federd governmeh agenciescom-
plained of the administratie burden and
cog of storing large quantities of paper
receipts Sonme commens propose that
the employe shoutl be allowed to dis-
pos of the documentay evidene after
an employe has mack an adequate
accounting or retum the documentary
evidene to the employe for retention.
Otha commens suggestd tha submis-
sion by an employe of an expense
vouche alone without documentay evi-
dence shoutl be considerd an adequate
accounting.

With the increse in the recept
threshodl to $75 ard the use of elec-
tronic documen transmissia ard reten-
tion (discussd below), the necessit for
storing large quantities of pape records
is significantly reduced Nonethelessthe
temporay regulatiors respom to the
conceris expresseé by thee comments
by amendig § 1.274-5T(f)(4 to autho-
rize the Commissioneto prescrite rules



modifying the substantiation require-form a basis for a “safe harbor” per- stances, including the employer’s use of
ments for an adequate accounting by aocentage or percentages (e.g., by industinternal controls. The employer’s ac-
employee to an employer. Under theor size of company) of hotel bills that counting procedures should include a
amendment, the Commissioner couldvould be deemed to represent the varirequirement that an expense account be
publish rules defining the circumstance®us types of possible expenses. Anothearerified and approved by a reasonable
(including the use of specified internalcomment suggested that the IRS adopt gerson other than the person incurring
controls) under which an employee maynechanical test based on statistical santhe expense. To the extent the employer
make an adequate accounting to hipling to make a reasonable allocation ofails to maintain adequate accounting
employer by submitting an expense acthe total hotel charge to meals. procedures, the district director may re-
count alone, without the necessity of The temporary regulations make najuire the employee to separately sub-
submitting documentary evidence (suclthange to the current documentary evistantiate his expense account informa-
as receipts). This change is expected tdence requirements for lodging ex-ion.

reduce the recordkeeping burden fopenses. Because of the large number of Section 1.274-5T(f)(5)(iii) cites post-
employers and employees. These rulesxpenses that can be charged to hotelkpenditure review of employees’ ex-
would not change the substantiation rebills, and extensive variation from trav-pense accounts as an internal control
quirements of § 1.274-5T(c) for deduc-eler to traveler in the types of expenseshat should normally be employed.
tions. charged to hotel bills, any attempt toHowever, whether the employer’'s post-
ﬁ\stablish percentages for allocating hotedxpenditure review procedures are ap-
bills to lodging and other fully deduct- propriate is a matter within the discre-
ible business expenses, meals and entdien of the district director, based on a

Some commentators suggested thaainment, and personal expenses is comeview of all the facts and circum-
taxpayers should be permitted to obtairsidered impracticable. stances.
and maintain records substantiating ex- A comment requested that the IR L . .
penses under section 274(d) in elecelarify whether statements provided t%"o ane mu:?ér:]nlznfsxceptlon fo substantia-
tronic form. The temporary regulationstravelers by airlines in lieu of tickets q
make no change to the current regulacan constitute documentary evidence of A comment proposed that employees
tions, which do not require that thetravel. The current regulations are suffiteceiving $1000 or less per year in
records be in paper form. Rev. Procciently flexible to permit use of a vari- reimbursed expenses be exempted from
91-59 (1991-2 C.B. 841), provides proety of forms of documentary evidencethe requirement to substantiate the ele-
cedures for maintaining tax records in ) ~ments of the expenses, other than busi-
electronic form. Section 3.08 of Rev.Other Comments in Response to NoticRess purpose, to the employer. In view
Proc. 91-59 states that the procedure?>—50 of the other changes made by the tem-
apply to documentation required by secq g pstantiation of business purpose Porary regulations that will lessen a
tion 274(d). 4 htaxpayer’s recordkeeping burden, such
. A commentator suggested that theas the increase in the receipt threshold,
3 Types o records that <onsiute aciequigions e foised o permi an eMmine temporary reguaons do na ncor

ployee to initially substantiate businessorate this suggestion.

Some commentators suggested thgaurpose to the employer orally, for later .
credit card charge recordsg gshould bentry into the expense processing sys™ D.e'oa”me”ft Ofl Labor substantiation
considered acceptable documentary eviem. The current regulations do not €dUiréments for pian trustees
dence of travel expenses, includingreclude an initial oral substantiation of A comment requested the IRS to
lodging. They noted, however, thatbusiness purpose which is reduced teoordinate with the Department of La-
§ 1.274-5T(c)(2)(ii) requires that docu-writing no later than the time of the bor to establish common substantiation
mentary evidence of lodging must showemployee’s final accounting to the em-equirements under ERISA for travel by
separate amounts for charges such gsoyer. multi-employer plan trustees. Modifica-
lodging, meals, and telephone calls. : P tions to conform the substantiation re-
credit card statement or record od' Post-expenditure - verification proce_quirements under ERISA to those pro-
; . .~ dures . . X
charge, unlike a hotel bill, normally will vided in the temporary regulations are
not segregate lodging and other ex- A comment suggested that the regulasutside the scope of the section 274(d)
penses, such as meals and entertainmeitns be revised to permit an employeregulations.
subject to the section 274(n) partiato conduct a post-expenditure review o([i3 L ,
deduction disallowance, or personal exenly a statistical sampling, as oppose i.ftlsncrease inlimiton deduction for
penses (such as personal phone calls @y 100%, of expense vouchers. 9
gift purchases) that may not be de- Section 1.274-5T(f)(5)(iii) states that A comment requested that the $25
ducted. Therefore, such a credit carén employee who makes an adequaténit on the deduction for gifts con-
statement or record of charge alone wilaccounting to his employer will not tained in section 274(b) be increased to
not constitute acceptable documentarggain be required to substantiate suc#75. The IRS has no discretion to raise
evidence of a lodging expense. expenses, unless the employer's adhis statutory limit.

The commentators proposed addressounting procedures are not adequate .
ing this problem by using statisticalit cannot be determined that such proc%r' gust;astgfnrilzjaltl ef(?{?:\/rsll f%?r d%gumctirgﬁthzcri-
sampling, conducted either by the IRSlures are adequate. The district directo[goOses P
or by taxpayers, to establish a breakwill determine whether the employer’s
down of expenses on hotel bills. Oneaccounting procedures are adequate by A comment suggested that self-
comment suggested that sampling couldonsidering all the facts and circum-employed individuals and unreimbursed

2. Maintenance of adequate records i
electronic form



employees should be entitled to substan- Taxable Years Beginning Prior to PART 602—OMB CONTROL NUM-
tiate lodging expenses for deductionJanuary 1, 1986 BERS UNDER THE PAPERWORK

urposes by means of the “high-low” . REDUCTION ACT
Berp diem r);ethod. Rev. proc_g 96-648 1.274-5 redesignated as § 1.274-5A

(1996-53 I.R.B. 52), permits this sub- p,. 3 gection 1.274-5 is redesi Par. 5. The authority citation for part
- : . 3. 214— g; ; )
stantiation method for employee reim- .4 as § 1.274-5A and added immedéoz continues to read as follows:

bursements only. This suggestion is OUtéter following the undesignated Authority: 26 U.S.C. 7805.

side the scope of this revision 10 the,epierheading “Taxable Years Beginning Par. 6. In § 602.101, paragraph (c) is

temporary regulations. Prior to January 1, 1986”. amended by:
Specia| Ana|yses Par. 4. Section 1.274-5T is amended 1. Removing the fo”owing entry
_ by: from the table:
It has been determined that these ;1 Reyising the first sentence of para .
temporary regulations are not a signifi- raph (c)(2)(iii)(B). CFR part or section
cant regulatory action as defined in EOg where identified and Current OMB

2. Redesignating the text of para i
12866. Therefore, a regulatory asses jraph (f)(4) as paragraph (f)(4)(). described control No.

ment is not required. It is hereby certi-

i i 3. Adding a paragraph heading for * * * * *

fied that these regulations do not have a b

significant econo%ic impact on a subParagraph (N(4)(). ) 1274-5.......... 1545-0139
stantial number of small entities. This 4. Adding paragraphs (f)(4)(i) and ... *1545;—0771

certification is based on the fact that, by(f)(‘g(i”)- o 4 addit g
increasing the receipt threshold from The revisions and additions read as . . .
$25 to $75, these regulations reduce thtllows: o %heA?adtllr:ag tgnr::éré;nfgﬁjorcvesr}cal order
existing recordkeeping requirements of o ) '
taxpayers, including small entities. The8 1.274-5T Substantiation requirements oo section

regulations do not otherwise signifi- (temporary). where identified and Current OMB
cantly alter the reporting or recordkeep- described control No.
ing duties of small entities. Therefore, a oror o

Regulatory Flexibility Analysis under () *** ook xx

the Regulatory Flexibility Act (5 U.S.C. (2) *** 1274-5A......... 1545-0139
chapter 6) is not required. Pursuant to (jii) * * * .. *1545*—0771

section 7805(f) of the Internal Revenue (B) Any other expenditure of $75 or

Code, these temporary regulations Willmore ($25 or more for expenditures _ _
be submitted to the Chief Counsel forincurred before October 1, 1995) except, Margaret Milner Richardson,

Advocacy of the Small Business Admin-for transportation charges, documentary Commissioner of Internal Revenue.
istration for comment on their impact onevidence will not be required if not

small business. readily available, provided, however,APproved February 14, 1997.
) . that the Commissioner, in his discretion,

Drafting Information may prescribe rules waiving such re- Donald C. Lubick,

The principal author of these regula-quirements in circumstances where he Acting Assistant Secretary
tions is Donna M. Crisalli, Office of the determines it is impracticable for such of the Treasury.
Assistant Ch,ief Counsel (Income Taxgacumentary evidence to be requ”ed' tFiIed by the Office of the Federal Register on
and Accounting). However, other per- March 24, 1997, 8:45 a.m., and published in the
sonnel from the IRS and Treasury De- issue of the Federal Register for March 25, 1997,
partment participated in their develop- e 62 F.R. 13988)
ment. o

R (4) *** (i) In general.* * *

. (i) Procedures for adequate ac- .
Adoption of Amendments to the ReQ“'%ounting without documentary evidence>SCtion 280G.—Golden Parachute

tions The Commissioner may, in his discreS ayments
Accordingly, 26 CFR part 1 is tion, prescribe rules under which an Federal short-term, mid-term, and long-term
amended as follows: employee may make an adequate adates are set forth for the month of May 1997. See
counting to his employer by submittinge"- Rul- 97-19. page 11.
PART 1—INCOME TAXES an account book, log, diary, etc., alone,
Paragraph 1. The authority citation forwithout submitting documentary evi-
part 1 is amended by adding an entry irflence. _ Section 382.—Limitation on Net
numerical order to read as follows: (i) Employer.For purposes of this operating Loss Carryforwards and
Authority: 26 U.S.C. 7805 * * * section, the termemployerincludes an Certain Built-In Losses Following

. . gent of the employer or a third partyownership Change
Section 1.274-5T also issued under 2 ayor who pays amounts to an em- . .
The adjusted federal long-term rate is set forth

U.S.C. 274(d). * * * I d imb i i
. _ ployee under a reimbursement or OtNef, .. i of May 1997. See Rev. Rul. 97-19,
Par. 2. An undesignated centerheadingxpense allowance arrangement. page 11.
is added immediately following
§ 1.280H-1T to read as follows: L T S




