Section 141.—Private Activity Comments concerning the accuracy ofions are to the Internal Revenue Code

Bond; Qualified Bond this burden estimate and suggestions faf 1986. On June 8, 1995, the IRS held
reducing this burden should be sent t@ public hearing on the proposed regula-
T.D. 8712 the Internal Revenue Service Attn: tions. Written comments responding to

IRS Reports Clearance Officer, T:FPthe proposed regulations were received.
DEPARTMENT OF THE TREASURY Washington, DC 20024, and to th@ef- On May 31, 1996, final regulations
Internal Revenue Service fice of Management and BudgetAttn:  (FI-72—-88) were published in thEed-
26 CFR Parts 1 and 602 Desk Officer for the Department of theeral Register (61 FR 106) to provide
Treasury, Office of Information and guidance under Code section 1394 to

Definition of Private Activity Bonds Regulatory Affairs, Washington, DC address the issues relating to enterprise

AGENCY: Internal Revenue Service20503. zone facility bonds. After consideration
(IRS), Treasury. Books or records relating to collec-of all the comments, certain of the
ACTION: Final regulations. tions of information must be retained agproposed regulations under Code sec-

) ~long as their contents may become mations 141, 142, 144, 145, 147, 148, and
SUMMARY: This document contains terial in the administration of any inter-150 are adopted as revised by this
final regulations on the definition of nal revenue law. Generally, tax returnsTreasury decision. The principal revi-
private activity bonds applicable to tax-and tax return information are confiden-sions to the proposed regulations are

exempt bonds issued by state and locafal, as required by 26 U.S.C. 6103.discussed below.
governments. These final regulations re-

flect changes to the applicable law thaBackground Explanation of Provisions

were made by the Technical and Miscel; . ;
laneous Revenue Act of 1988. Thes Removal of existing regulations for re- cgrtain commentators suggested that

regulations affect issuers of tax-exemp ealed sections the proposed regulations, with certain
bonds and provide needed guidance for Prior to the enactment of the Taxmodifications, be published again as
applying the private activity bond re- Reduction and Simplification Act of Proposed regulations. A number of other
strictions. 1977 (Pub. L. 95-30), sections 14icommentators suggested that the pro-

_ . . through 144 contained provisions of thePosed regulations, with certain modifica-
DATES: These regulations are effectivg o o Revenue Code of 1954 relatingions, should be promulgated as final

May 16, 1997. to the standard deduction. Sections 14fegulations to provide certainty at the

For dates of applicability of these(“Standard Deduction”), 142 (“Indi- earliest possible time. After considering
regulations, see 8§ 1.141-15, 1.141-1Gjduals Not Eligible for Standard De- these comments, the IRS and Treasury
1.148-6(a)(3) and 1.148-6(d)(1)(iii) ofduction”), and 144 (“Election of Stan- concluded that state and local govern-
these regulations. dard Deduction”) were repealed bymdent_issuefrs hW0U|d bengfit frolm_the

_ section 101(d)(1) of that act. Sectionadoption of the proposed regulations,

'IIZ',S(?T!:{E;LTE\RJINESRMATION CON 143 (“Determination of Marital Status”) With certain modifications made in re-

: . ger or Nancy M. . . )
Lashnits, (202) 622-3980 (not a toll-freeVas redesignated section 7703 by segPonse to comments, as final regula-
number). 1086 (o ) Somaay Therctore. ety
ub. L. 99— . Therefore, exist- . I
SUPPLEMENTARY INFORMATION:  ing regulations §§ 1.141-1, 1'142_1A'Ie§ec;tlogne%éllil ﬁcalgggnmons and
_ 1.142-2, 1.144-1, 1.144-2, and 1.144-%' 9 PP

Paperwork Reduction Act are being removed from the Code of Replaced amounts. The proposed

The collections of information con- Federal Regulations (CFR), and regularegulations provide that the proceeds
tained in these final regu'ations havé|on § 1.143-1 is be|ng redes'Qnatedaken into account under the private
been reviewed and approved by th& 1.7703-1. activity bond tests include certain re-
Office of Management and Budget inPro d Requlati placement proceeds that are reasonably
accordance with the Paperwork Reduc- posed Regulations expected to be available during the
tion Act (44 U.S.C. 3507) under control On December 30, 1994, proposedroject period.
number 1545-1451. Responses to thesegulations (FI-72-88 [1995-1 C.B. The final regulations treat replaced
collections of information are manda-859]) were published in theFederal amounts also as arising to the extent
tory. Pursuant to comments received, thRegister (59 FR 67658) to provide that the issuer reasonably expects that
collections of information have beenguidance under the Internal Revenu¢he term of the issue will be longer than
amended, but the estimated annual buode of 1986 (Code) in sections 141lis reasonably necessary for the govern-
den per respondent/recordkeeper has nfelating to private activity bonds and tomental purposes of the issue, in the
changed. gualified bonds), 142 (relating tosame manner as replacement proceeds

An agency may not conduct or spon-exempt-facility bonds), 145 (relating toarise under the arbitrage regulations un-
sor, and a person is not required taualified 501(c)(3) bonds), 147 (relatingder Code section 148. Thus, replaced
respond to, a collection of informationto other requirements applicable to ceramounts may arise under the private
unless the collection of information dis-tain private activity bonds), 148 (relatingactivity bond tests if an issuer reason-
plays a valid control number. to arbitrage), 150 (relating to change ofably expects that there will be available

The estimated average annual burdeunse), and 1394 (relating to enterprisamounts during the period that the
hours per respondent/recordkeeper: 3one facility bonds). All subsequent ref-bonds remain outstanding longer than
hours. erences in this preamble to Code semecessary for the governmental purposes



of the issue and if those amounts ar&inally, the final regulations provide ness use. Under the proposed regula-
used for purposes that are inconsisterhat, if certain conditions are met, dispotions, economic benefit to a nongovern-
with the private activity bond tests. sitions of personal property in the ordi-mental person may be treated as private

: . o nary course of an established governbusiness use, even if the nongovernmen-
Ea.stssecnon 1.141-2 Private activity bondme_ntal program are not treated as &al person has no special legal rights to
deliberate action. use the financed property.

1. Clarification of reasonable expecta- 3. Special rule for general obligation Commentators suggested that the pri-
tions test. Under the proposed regulabond programs that finance a largesate business use test should not be met
tions the private activity bond testsnumber of separate purposes. The pramless special legal rights are provided
depend on both reasonable expectatiosed regulations provide a special exto a nongovernmental person pursuant to
as of the issue date and subsequegeption to the definition of disposition an arrangement, and that mere economic
deliberate actions of the issuer. proceeds that is intended to minimizepenefit is insufficient to give rise to

The final regulations clarify that, in the administrative burden of tracing theprivate business use.
general, the reasonable expectations tesse of proceeds of general obligation The final regulations largely adopt
is met only if the issuer reasonablybonds that finance a large number ofnese suggestions. The final regulations
expects, as of the issue date, that nprojects. Commentators suggested th@jovide, however, that, if the financed
action or event during the entire term ofthis exception should be available foryrgperty is not available for use by the
the bonds will cause either the privateother types of bonds and that fewelyeneral public, a nongovernmental per-
business tests or the private loan financeonditions should apply to the excepson may be treated as a private business
ing test to be met. The final regulationstion. user of the property based on all of the
further provide, however, that, if certain  The final regulations provide a similarfacts and circumstances, even if that
conditions are met, the period of ex-rule that is broadly stated as an excepnongovernmental person has no special
pected compliance needs to extend onlifon to the rule that a deliberate actionegg| entitlements to use of the property.
to a mandatory redemption date. Thisfter the issue date can cause an issue to
special rule is intended to accommodateneet the private activity bond tests. Thi§i0
issuers that reasonably expect that bonaxception is intended to provide relief
financed property may be _used by nonfor “cash flow’_’ general obligation pro- business use of that property.
governmental persons during the statedgrams, where issuers use the proceeds o%lC tators suagested that owner-
term of the issue, but have not enteredn issue for a large number of projects hi o][nmtehr_] a ugg hould be d ‘1{" d
into any arrangement with a nongovernand spend proceeds promptly. Thes? Ip for this purpose should be define
mental person that will use the propertyprograms merit special treatment in parO mean ownership for general federal
and are unable to predict the timing ofbecause they further the purposes of thgcome  tax ~purposes and that mere
that nongovernmental use. This speciarbitrage rules. olding of title to property by a nongov-
rule does not permit, however, reason- 4. When a deliberate action occur gz_rnme_ntal person shoul_d not necessarily
ably expected “recycling” of disposition The proposed regulations provide that V€ 'iS€ to private business use. Com-
proceeds because the special rule ra@eliberate action occurs on the earlier ofnentators fqrther_ suggested that certain
quires redemption of all nonqualifiedthe date the parties agree on the Consi&y§tomary financing structures that re-
bonds. eration for the new use or the date ofl'"® alnongovernrfnefntal pe(rjson to be a

2. Definition of deliberate action. The which the new use occurs. Commentagr?m'lréab owner o dlna(r;ce property
proposed regulations generally provideéors suggested that the regulation§ ould be accommo ated.
that any action within the control of anshould not treat a deliberate action as 1n€ final regulations adopt these sug-
issuer is treated as a deliberate actionccurring before the date on which newdestions.
and that, if the financed property wasprivate business use actually com- 3. Discharge of a primary legal obli-
designed differently than is reasonablymences, in part because it may not b@ation. The proposed regulations provide
necessary for the governmental purposgsssible to take a remedial action withthat the use of bond proceeds to provide
of the issuer, an action with respect talisposition proceeds before the date oRroperty that discharges a primary and
that property is treated as deliberatewhich the disposition proceeds are retnconditional legal obligation of a non-
even if it is not within the issuer’s ceived. governmental person results in private
control. Commentators suggested that The final regulations provide in gen-business use of that property.
deliberate action should be more nareral that a deliberate action occurs on Commentators suggested that this rule
rowly defined. the date the issuer enters into a bindinge deleted from the final regulations.

The final regulations make certaincontract with a nongovernmental persoMany commentators indicated that this
changes that narrow the scope of théor use of the financed property that isrule would interfere with traditional tax
deliberate action rule to minimize ad-not subject to any material contingen-assessment bond financings for govern-
ministrative burden on state and locakties. In most cases, material conditionsnental projects such as roads and side-
governments. First, the special rule foto closing a transaction that results invalks. Some commentators also indi-
property that is “designed differently” is private business use will be treated asated that certain state and local
deleted. The reasonable expectations testaterial contingencies so that this datgovernments may be required or encour-
adequately addresses the concerns wfill not occur before the date of receiptaged under state law to enter into devel-
this special rule. Second, the final reguof disposition proceeds. opment agreements with private devel-
lations clarify that an action taken by a . - . opers that could result in private
state or local government in response t u siSneeCsttlsoﬂ sle.141_3 Definition of private business use of governmental projects
a regulatory directive of the federal under the discharge of a primary legal
government is not a deliberate action. 1. Economic benefit as private busi-obligation rule.

2. Ownership. The proposed regula-
ns provide that ownership of property
by a nongovernmental person is private



The final regulations adopt this com- A separate revenue procedure estaler business. This approach is more con-
ment by deleting this rule. lishes safe harbors which expand theistent with the requirement in Code
4. Management contracts. The profypes of management contracts that deection 141 that any activity carried on
posed regulations provide that managéJOt result in private busm_ess use. Th|$)y a person that is not a nc_';ltural person
ment contracts other than qualified mante€venue procedure in particular permitss treated as a_trade or bu_smess activity.
agement contracts result in private]onggr term management contracts foBecause the final regulatlo'ns gengrally
business use of the managed propert?.Ub"C utlllty_ facilities and systems, re- do_ not treat mere economic benefit as
axes certain of the requirements fomprivate business use, the rules for func-
Commentators suggested that th@ermitted compensation arrangementsionally and integrally related property
qualified management contract rulegng deletes the requirement that thare deleted. In light of this narrower
should be safe harbors, not substantivgsyer not control the service providerdefinition of private business use, the
rules, and that a management contract 5, Research agreements. The prospecial system improvement rules have
should give rise to private business usgosed regulations set forth bright linealso been deleted. The final regulations
only if it transfers a proprietary interestryles for determining when corporateetain the rule in the proposed regula-
in financed property to a manager that isponsored research agreements and diens that use under an arrangement that
a nongovernmental person. Commentaperative research agreements do nabnveys priority rights is not use on the
tors suggested that the permissible coryive rise to private business use. Thessame basis as the general public and
tract terms for qualified managemeniyles apply only to basic research. clarifies that an arrangement for long-
contracts should be further extended and The final regulations provide a factsterm use (defined as more than 180
that limitations on the contract termand circumstances rule, and a separatiays) is not treated as general public
based on useful life of the financedrevenue procedure establishes safe harse. The final regulations provide that
property should be deleted. In additionpors for determining when corporate-use of financed property by a nongov-
commentators suggested that contractponsored research agreements and oermental person that is not general
for incidental services, such as janitoriabperative research agreements do ng@ublic use is not necessarily private
and equipment repair services, shoul@ive rise to private business use. Thidusiness use. Under the approach taken
never give rise to private business usgevenue procedure also expands thia the final regulations, the definition of
of financed property. definition of basic research, for purposegeneral public use is significant for
The final regulations provide moreof Code section 141, to include anydetermining when economic benefit
flexible accommodation for managementriginal investigation for the advance-alone can give rise to private business
contracts that implement cost-savingnent of scientific knowledge not havinguse and for determining the permitted
“privatization” measures for state anda specific commercial objective. terms of short-term arrangements that
local governments, but continue to re- 6. Exception for general public use.are not treated as private business use.
flect the view that Congress intendedThe proposed regulations contain de- 7. Exceptions for short-term arrange-
that a management contract can givéiled quantitative rules for determiningments. The proposed regulations provide
rise to private business use even if itvhen use of financed property by athat a lease or similar arrangement that
does not in substance transfer aongovernmental person is disregardedas a term of 1 year or less and that is
leasehold or ownership interest to @ecause the nongovernmental person it renewed or renewable is generally
nongovernmental person for general fedireated as using the property as a mentdisregarded. Commentators suggested
eral income tax purposes. Thus, the finaber of the general public. The proposedhat longer term arrangements should be
regulations do not adopt the rule that aegulations also provide that use by alisregarded.
management contract gives rise to prinongovernmental person of financed The final regulations provide different
vate business use only if it transfers groperty is not treated as general publiexceptions for various short-term con-
proprietary interest to a nongovernmenuse if the property provides a significanttracts. The exceptions for short-term
tal service provider. The final regula-economic benefit to the nongovernmeneontracts are based on a hierarchy de-
tions provide that the determination oftal person because it is functionally angpending on how broadly contracts with
whether a management contract thantegrally related to other property usedhe same terms are offered to other
does not meet the qualified managemerity the nongovernmental person. users. Under this approach, a contract
contract safe harbors gives rise to pri- Commentators suggested that théhat is available to the general public
vate business use is based on all of thguantitative rules for defining generalmay have a term up to 180 days; a
facts and circumstances. In general, public use should be deleted, becauseontract not treated as general public
management contract gives rise to prithey are not sufficiently flexible to ac- use, but offered on the basis of gener-
vate business use if the compensatioocommodate the wide variety of state andlly applicable or uniformly applied
under the contract is based on nelocal government financings and be+ates, may have a term of up to 90 days;
profits. The final regulations further pro-cause they disproportionately affectand a specially negotiated contract that
vide, however, that contracts for servicesmall local governments. provides fair market value compensation
solely incidental to the primary govern- The final regulations largely deletemay have a term of up to 30 days. In
mental function or functions of a fi- the quantitative approach in the pro-each case, the exception applies only if
nanced facility do not otherwise giveposed regulations for general public usethe property is not financed for a princi-
rise to private business use under thinstead, the final regulations adopt gal purpose of providing that property
management contract rules. In additionmore qualitative test focusing onfor use by the nongovernmental person
the final regulations clarify the standardsvhether financed property is intended taentering into the contract. The final
to be applied in determining whether abe available and in fact is reasonablyegulations delete the 1-year exception
management contract is properly charaavailable for use on the same basis bfor non-renewable short-term contracts
terized as a lease. natural persons not engaged in a tradeecause the final regulations adopt a



more flexible rule for measuring privatether, if an issuer reasonably expects opurposes as a percentage of actual use.
business use, as discussed below. the issue date that bonds will be re-This method more accurately reflects
8. Exception for temporary use bydeemed before the final maturity of theeconomic substance. The final regula-
developers. The proposed regulationssue because of a deliberate action, th#ons also clarify that, in certain cases,
provide an exception for temporary usaneasurement period ends on the reasothe determination of fair market value of
by a developer of an improvement thatbly expected date of redemption. Irprivate business use must take into
carries out an essential governmentadddition, for arrangements that result iraccount the amount of private payments
function during an initial developmentownership of financed property by afor that use.
period not exceeding 3 years. nongovernmental person, the amount . . .
Commentators suggested that therivate business use is the greatest per- Section 1.141-4 Private security or
3-year limitation on the exception is toocentage of private business use in aneayment test
short for many developments and that 4-year period. 1. Payments not directly made by
requirement that development proceed This approach of looking to the aver-private business users. The proposed
with reasonable speed should sufficeage amount of private business use oveegulations provide that payments made
The final regulations largely adoptthe expected economic life of financedwith respect to property used for a
this comment. This approach focusegroperty is more consistent with theprivate business use are taken into ac-
more on whether financed property servapproach adopted for measuring privateount under the private payment test,
ing an essential governmental functiorpayments and security, which also ireven if not made by persons that are
is transferred to a governmental persoeffect looks over the term of an issueprivate business users of proceeds. Com-
with reasonable speed than on a specifithis approach also provides issuers witlmentators suggested that payments by
time frame for development of the prop-significantly greater flexibility to spread persons that are not private business
erty benefited by the improvement. out de minimis private business use oveusers should be taken into account only
9. Exceptions for incidental use andthe term of an issue. if they can be imputed to a private
qualified improvements. The final regu- The final regulations adopt thebusiness user of proceeds.
lations remove certain conditions to exsmeasurement-over-the-term rule for pri- The final regulations retain the gen-
ceptions for incidental use and qualifiedvate business use, however, only foeral rule in the proposed regulations but
improvements. purposes of determining whether an iselarify that only payments made for the
10. Measurement of private businessue has no more than the permittegheriod of private business use are taken
use. The proposed regulations generallgmount of private business use (that igpto account. The definition of private
provide that private business use isn most cases, the 10 percent thresholdhusiness use in the final regulations
measured on an annual basis, except fdihis general approach reflects the viewarrows the application of this general
private business use of output facilitiesthat adoption of the measurement-overrule.
Commentators suggested that privatéthe-term rule for purposes other than the 2. Allocation of private payments to
business use should be measured on ae minimis rules would be unduly com-different sources of funding. The pro-
average or cumulative basis over thelex to administer and could distort theposed regulations provide that a pay-
term of an issue. economic substance. ment from a private business user of
The final regulations largely adopt the This general approach also simplifieproperty may be allocated first to repay
suggestion that private business usthe regulations by providing a singleany costs of the property paid by the
should be measured over the term of arule for measuring private business usesuer from a source other than a bor-
issue. In general, the percentage odthat applies to both output facilities androwing (“equity”). The proposed regula-
private business use of financed propether governmental facilities. The finaltions also provide, however, that, if a
erty is determined according to theregulations reflect the view that allpayment is made for property financed
average annual private business use governmental facilities generally wouldwith two or more issues (including
that property over the measurement pedenefit from more flexible private busi-issues that are not tax-exempt), the
riod. The measurement period begins oness use measurement rules. payment must be allocated among those
the later of the issue date of the issue or 11. Determining average use withinissues according to the relative amount
the date the property is placed in servican annual period. The proposed regulasf proceeds of those issues used to
and ends on the earlier of the last datdons generally provide that the averagdinance the property. Commentators gen-
of the reasonably expected economiamount of private business use within arally favored the rule permitting alloca-
life of the property or the latest maturityyear is based on the amount of timeions first to equity, but suggested that
date of any bond of the issue. Forfinanced property is actually used forthe same rule should apply to costs
certain bonds that are issued in contenprivate business use as a percentage fihanced with taxable bonds.
plation of refinancing, such as bondtotal time for all actual use, provided The final regulations provide a more
anticipation notes, the measurement pehat significant differences in fair marketgeneral facts and circumstances test for
riod is based on the final maturity datevalue of different times of use must bethe allocation of private payments that
of any bond of the refunding issue.taken into account. looks to the nexus between the private
Under an anti-abuse rule, however, if an Some commentators suggested thgtayment and both the property financed
issuer extends the term of an issue for the average amount of private businesand the source of funding. Thus, under
principal purpose of increasing the peruse should be based on a comparison tfie approach of the final regulations,
mitted amount of private business usetime of private business use to time theallocations of private payments first to
the Commissioner may determine thdinanced property is available for usegequity before other sources of funding
amount of private business use accordiot to time it is actually used. are generally permitted only to the ex-
ing to the greatest percentage of private The final regulations continue to de-tent that there is a specific nexus be-
business use in any 1-year period. Futermine private business use for certaitween the payment and a prior expendi-



ture. The final regulations do not adopftprivate loan financing test is met if private activity bond purposes and
the recommendation that issuers also b@ore than the lesser of 5 percent of tharbitrage purposes. Commentators sug-
permitted in all cases to allocate privatéproceeds” or $5 million of “sale pro- gested that, in light of the different
payments first to repayment of taxableceeds” is used to make or finance loangurposes of the private activity bond
bonds, but treat the obligation to payto nongovernmental persons. Commentaules and the arbitrage rules, this consis-
debt service in future years under theors suggested that the definition oftency should not be required.
taxable debt as establishing a nexus tproceeds for purposes of the test should The final regulations continue the
future private payments. The final regu-be consistent. approach of the proposed regulations.
lations retain the rule that allocations of The final regulations apply the gen-Final regulations are also adopted under
private payments among issues accoraral private activity bond definition of Code section 148 clarifying that alloca-
ing to relative amounts of those source$proceeds” to both parts of the test.tions of proceeds to expenditures for
of funding that are expended on theThis approach reflects the view thatooth purposes must be made by a
property is generally appropriate, but thénvestment proceeds that are used tdefinite time (in no event later than the
final regulations provide issuers withmake or finance loans should be takemlate that rebate is, or would be, due).
more flexibility to match these alloca-into account in determining whether the 2. Other allocation rules. The pro-
tions to debt service payments assocprivate loan financing test is met. posed regulations contain detailed rules
ated with various sources of funding. 2. Requirements for the “tax assessin 8§ 1.141-1 and 1.141-6 for alloca-
3. Allocation of private security ment loan” exception. The proposedtions of proceeds and bonds, including
among issues. The proposed regulatiomggulations provide that a number ofrules for mixed use facilities and part-
provide that, for bonds other than parityspecial requirements apply to the excepaerships.
bonds, property or payments securingion in Code section 141(c)(2) from the The final regulations reserve these
more than one issue must be fullyprivate loan financing test for loans thatprovisions. The IRS and Treasury are
allocated to each issue under the privatenable the borrower to finance a governconsidering more flexible rules to ac-
security test. Commentators suggesteshental tax or assessment of generglommodate public/private partnerships.
that the rule for allocation of private application for a specific essential gov- ) )
security among issues should reasonablrnmental function. Commentators sugG- Section 1.141-7 Special rules for
reflect foreclosure and default scenariogested that these requirements woul@Utput contracts
under .the pond documents. The finalmproperly restrict traditional specia}l tax  The proposed regulations contain de-
regulations in general adopt this com-and assessment tax-exempt financing fQL;iaq rules in § 1.141-7 for determin-

ment. _ _ governmental infrastructure in SOME&ing the private business use and private
4. Limitations on private security. states. payments resulting from output con-
The proposed regulations provide that In general, special state law restricy 4ot
any property that is used for a privatetions (for example, state constitutional Regulatory changes are dramatically
business use is taken into account unddimitations on issuing general Ob”gationaffecting the electric power industry. In
the private security test if it securesbonds) should not necessarily foreclosgrder to further consider the iséues
payment of debt service on an issuestate and local governments from accesSised by these changes, the final regula-
The final regulations provide thatto tax-exempt financing for traditional tions reserve this secfion The final
only financed property and property thatgovernmental infrastructure projects. Ac'regulations however otherWise apply to
is provided directly or indirectly by a cordingly, the final regulations relax the onds issuéd to finaﬁce output facilities
nongovernmental person that is treatecequirements for the tax assessmentf '
as a user of proceeds are taken intbond exception. The requirement that &. Section 1.141-8 $15 million limita-
account under the private security testax or assessment of general applicatiotion for output facilities
5. Exception for generally applicablebe proportionate to the benefit to the e .
taxes. The proposed regulations contaitaxpayer is deleted. Further, the defini- Clarification of computation of
specific rules for when a special agreetion of improvements that serve essenfondualified amount. The proposed
ment with respect to a generally applitial governmental functions is expanded€gulations provide guidance on the spe-
cable tax may cause tax payments to bender the new definition, all improve- ¢ial $15 million limitation on output
treated as private payments. ments to utilities and systems that arif"‘c'l't'es of Code section 141(b)(4). The
In response to comments, the finabwned by a governmental person andfn@l regulations reserve this section.
regulations are more flexible for ar-that are available for use by the genergl section 1.141-12 Remedial actions
rangements that reduce the amount qublic serve essential governmental
tax paid and permit a wider range of taxfunctions for this purpose. In addition, 1. Remedial actions generally. The
equivalency payments. The final regulathe final regulations provide that guaranproposed regulations provide that an
tions also clarify that an impermissibletees provided by persons treated agction that causes the private business
agreement entered into by one taxpayedsorrowers in most cases will not causdests or the private loan financing test to
does not affect whether payments madtxes or assessments to fail to qualiffpe met is not treated as a deliberate
by other taxpayers are treated as genefoer the tax assessment bond exceptior@ction if the issuer takes an appropriate

ally applicable taxes. . 3 . remedial action.
F. Section 1.141-6 Allocation and ac The final regulations clarify that a

E. Section 1.141-5 Private loan financcounting rules remedial action affects only compliance

Ing test 1. Allocations of proceeds to expen-with the private activity bond rules
1. Definition of proceeds for purposesditures. The proposed regulations irrelating to use of proceeds and does not

of the private loan financing test. Thegeneral provide that proceeds must baffect compliance with rules relating to

proposed regulations provide that theallocated to expenditures consistently fosecurity or payment. This clarification is



important for purposes of determining 4. Maturity limitations and remedial as of the issue date of the bonds.
the amount of “nonqualified bonds” actions. The proposed regulations pro€ommentators suggested that this spe-
with respect to which a remedial actionvide that an issuer cannot take advargial limitation should be deleted because
must be taken. tage of certain favorable rules involvingthe remoteness standard is vague and
2. Relationship of disposition pro_disposition proceeds if t_he wei_ghted avwould require governrn.ental issuers to
ceeds and remedial actions. The proc_erage maturity of an issue is greateuse spepral c;aII provisions that would
. . an 120 percent of the economic life ofsubstantially increase borrowing costs.
posed regulations contain separate ruI(%E " . : .
for use of proceeds derived from the e financed property. Commentators The f|nal_ r_e_zglﬂla_tm_ns_delete the “re-
disposition of bond-financed propertysugge.Sted. that.use of this 120 percenhote possibility Irmrtatron on use of
o g . . maturity limitation as a condition to defeasance as a remedial action. Instead,
(‘disposition proceeds™) and remedial ¢ o rapie treatment in taking remediathe final regulations permit defeasance
actions. Commentators suggested thafoions is burdensome for issuers ofis a remedial action only if the first call
the relationship between the dispositionyernmental bonds. date of the nonqualified bonds is not
proceeds rules and the remedial action rhq fing| regulations provide that angreater than 10 1/2 years from the issue
rules should be clarified and that, injgg e js eligible for the remedial actiondate. This limitation presents an admin-
particular, additional rules should beyes only if the term of the issue is notistrable standard that will not unduly

provided indicating when it is appropri-\,nger than is reasonably necessary fdanterfere with customary financing prac-

ate to treat an issue as financing disposipe”governmental purposes of the issugices of state and local governments,
tion proceeds rather than the transferre

o determine whether the term of arwhile at the same time preventing im-
property. issue is unreasonably long, the finaproper use of defeasance as a remedial
The final regulations take the viewregulations adopt the same standard thaction for bonds that cannot be called

that, if an issuer disposes of bondis used for purposes of determiningor an extended period of time.
financed property, it is generally appro-whether replacement proceeds arise be- 7. Alternative qualifying use of a fa-
priate under Code section 141 for theause the term of an issue is unreasomility as a remedial action. The proposed
Commissioner to treat the issue as fiably long under § 1.148-1(c)(4). Thisregulations provide that alternative
nancing either the transferred propertgtandard provides that the 120 percerjualifying use of a bond-financed facil-
or the disposition proceeds. This ismaturity limitation is a safe harbor, ity is a permitted remedial action if the
because any disposition of bondrather than a requirement in all casedacility is used in a manner that meets
financed property has the potential to 5. Special rules for identifying dispo-the requirements for any type of quali-
transfer the benefits of tax-exempt fi-sition proceeds. Under the proposedied private activity bonds and the bonds
nancing to the purchaser, and the privatgegulations, many of the rules for reme-are treated as reissued as of the date of
activity bond rules extend to transacdial actions depend on identification ofthe deliberate action for purposes of the
tions that have significant potential todisposition proceeds. The final regulatax-exempt bond rules concerning use of
transfer these benefits, as well as transjons clarify how disposition proceedsbond-financed property. Commentators
actions that actually transfer these bengre to be allocated to an issue when thsuggested that for purposes of determin-
efits. As a matter of administrative con-transferred property has been financethg whether bonds that are treated as
venience, however, the final regulationsyith different sources of funding. In reissued as of the date of the deliberate
In certain cases permit an issuer tQeneral, the final regulations provideaction satisfy all of the applicable re-
choose to treat an issue as financinghat disposition proceeds should be alloguirements for qualified bonds, the rules
either the transferred property or thecated first to the outstanding bonds thatontained in Code section 146 relating
disposition proceeds, provided that cerfinanced the property (both tax-exempto volume cap and the rules contained in
tain conditions are met that protectand taxable) in proportion to the out-Code sections 55 and 57 should not
against abuse. The final regulations acstanding principal amounts of those outapply. Commentators also suggested that
cordingly treat the disposition proceedstanding bonds. Only amounts in excesthe regulations should clarify whether
rules as conditions to taking certainof these outstanding principal amountsny limitations are placed on an issuer’s
remedial actions. For example, in ordemay be allocated to other sources ofise of disposition proceeds when it
for an issue to be eligible for a remediakunding, such as equity of an issuer ochooses to use this remedial action.
action, the disposition proceeds of arponds that are no longer outstanding. The final regulations provide that, in
issue must generally be treated as pro- 6. Redemption and defeasance as rerder to qualify for this remedial action,
ceeds for purposes of the arbitrage regunedial actions. The proposed regulationan issuer must deposit any disposition
lations. generally provide that redemption andoroceeds that it receives into a yield-
3. Conditions to taking a remedialdefeasance of nonqualified bonds areestricted escrow to pay the nonqualified
action. The proposed regulations provid@ermitted remedial actions. In casedonds. This requirement is different than
that an issuer may take a remedialvhere the disposition is exclusively forthe defeasance remedial action, because
action to prevent bonds of an issue frontash, only the disposition proceeds needn issuer is permitted to leave bonds
becoming private activity bonds only if to be used to redeem or defease bondsutstanding until maturity (rather than
it made certain covenants and certificain other cases, the entire amount ofhe first call date) and is not subject to
tions on the issue date. Commentatorsonqualified bonds is required to bethe special 10 1/2-year call protection
suggested that these specific requireedeemed or defeased. The proposdonitation on the defeasance remedial
ments should be deleted because thewgulations also provide, however, thatction. Also, if an issuer chooses to use
are unnecessary in light of standardlefeasance of bonds to a date that ihis rule, it may receive compensation in
industry practice to require similar cov-more than six months from the date of anstallments and use any payments re-
enants and certifications. The final regudeliberate action is permitted only if theceived either to pay debt service or to
lations adopt this comment. possibility of a disposition was remotedeposit into a yield-restricted escrow to



pay debt service. This requirement isvance refunded. Commentators sugers. Further, a more rigorous standard
appropriate because it establishes thgested that a deliberate action shoulfbr determining the remedial payment is
necessary nexus between the new usaeot affect the status of an advanceppropriate because the revenue proce-
and the nonqualified bonds. In effectrefunded bond under Code section 141dure is adopted in addition to all of the
the new user is treated, as far as is The final regulations provide that aremedial actions set forth in the final
reasonably practicable, as if it were thaemedial action taken with respect toregulations.
conduit borrower of the bond proceedsadvance refunding bonds proportionately In response to comments, this revenue
The final regulations also clarify that, “cures” the bonds that have been adprocedure also provides that an issuer
for purposes of determining whethervance refunded. may make a payment to prevent the
nonqualified bonds that are deemed to 10. Remedial payment revenue proceapplication of the alternative minimum
be reissued meet all of the requirementdure. The preamble to the proposedax provisions to interest payable on
for qualified private activity bonds, the regulations indicates that the IRS andonds that were issued as governmental
law in effect on the date of the deliber-Treasury are considering issuance of Bonds but, as a consequence of a reme-
ate action applies. The final regulationgevenue procedure pursuant to which adial action taken by an issuer, are
do not adopt the suggestion that théssuer may request a closing agreememnjualified private activity bonds. This
rules contained in Code section 146with respect to outstanding bonds. Unapproach recognizes the difficulty state
relating to volume cap and the rulesder the closing agreement, the issuesind local government issuers may have
contained in Code sections 55 and 5Would make a payment to the IRS toin notifying bondholders of this change
should not apply. The IRS and Treasuryrevent the interest on bonds from beingn status.
are issuing a revenue procedure (disncludible in gross income of bondhold- ) .
cussed in paragraph 10 below) to aders as a result of a deliberate action thal: Section 1.141-13 Refunding issues
dress the change in status of bonds fromesults in satisfaction of the private The final regulations reserve on the
governmental bonds to qualified privateactivity bond test. In general, the payyreatment of refunding bonds under
activity bonds and the application of thement would be based on the difference:gge section 141.
alternative minimum tax provisions. Thebetween applicable federal rates for tax-
final regulations provide that the rulesable and tax-exempt obligations. TheK. Section 1.141-14 Anti-abuse rules
contained in Code section 147(d) relatpreamble to the proposed regulations
ing to the acquisition of existing prop-indicates that this revenue procedure i e .
erty do not apply to this remedial action.being considered in lieu of permittinggpeclflc tr_zcn:ﬁ.t'!;he proposedtreggI?-
8. Nonqualified bonds. The proposediefeasance as a remedial action. Congo?rsaﬁgg\élﬂgn ; 'S;?elsssgf rtreanngz:\?:tligr?s
regulations permit an issuer to take anentators generally favored the publica- ith a principal purpose of transferrin
remedial action with respect to a portiortion of such a revenue procedure bu¥v P bal purp 9
. : : -0 nongovernmental persons (other than
of the bonds of an issue, rather than theuggested that it should apply in addi- s members of the general public) sig-
entire issue. In general, the proposetion to defeasance as a remedial aCtior%'f'cant benefits of tag exem ?f'nanc'ng
regulations require that these “nonquali- Commentators also suggested that a ' Ia manner tlhsr;lt is iri(c-oﬁsist%ntl with Ithge
fied bonds” be a pro rata portionissuer should be permitted to make %

Application of the rule to override

(among the maturities) of the outstandpayment to the IRS in those cases whe ui;g?osr?esr ?;fosaek:e;;'ogcltﬁ)lr{ Igere(?lzgl_
ing bonds of an issue. Commentatorshe bonds were issued as government e substanceyof the trgnsaction or trans-
suggested that issuers should havieonds, the interest on which was no ctions

greater flexibility to allocate uses oftreated as an item of tax preference fo . . .
proceeds to bonds when a deliberatpurposes of the alternative minimum tax € final regulations adopt this rule

action occurs. provisions, but the bonds become qualid"d @dd examples to clarify that it may

The final regulations permit an issuerfied private activity bonds, the interest?® iNvoked in appropriate cases to over-
to redeem or defease bonds with longeon which is treated as an item of taxde SPecific tracing of the use of pro-
maturities than the nonqualified bondgreference for purposes of the alternac©eds.
in a remedial action, but in generaltive minimum tax provisions as a conseé{  gection 1.145-1 Special rules for
continue to require that nonqualifiedquence of a remedial action taken by thggjified 501(c)(3) bonds
bonds be identified on a pro rata basisissuer.
Issuers have significant flexibility to The IRS and Treasury are issuing a 1. Application of private activity
allocate bonds of an issue to separateevenue procedure in addition to permitbond rules to Code section 145(a). The
purposes on or before the issue daténg defeasance as a remedial actiorproposed regulations provide that the
under § 1.150-1(c)(3). Under this revenue procedure theegulations under Code section 141 in-
Under the final regulations, the per-amount of the remedial payment isterpreting the private activity bond tests
centage of outstanding bonds that arbased on a factor that roughly approxiapply for purposes of Code section
nonqualified bonds is equal to the high-mates revenue loss to the United State®45(a)(2).
est percentage of private business use mather than the difference between tax- The final regulations in general con-
any l-year period commencing with theable and tax-exempt applicable federafinue this approach but also provide that
deliberate action. rates. While this approach may in manycertain provisions under Code section
9. Effect of deliberate actions andcases require greater remedial paymenistl, which are intended to apply only to
remedial actions on bonds that havehan under the approach described in thgovernmental programs, do not apply to
been advance refunded. The proposgaroposed regulations, the fluctuation imualified 501(c)(3) bonds. The final
regulations do not specifically addresghe difference between taxable and taxregulations also clarify that regulations
how deliberate actions and remedial acexempt applicable federal rates wouldinder Code section 141 apply in the
tions affect bonds that have been adresult in inconsistent treatment of issusame manner to the ownership test of



Code section 145(a)(1) and to the modi- 2. Remedial actions for change inqualifying purpose are comparable to
fied private activity bond test of Codeuse. The proposed regulations in generdhe requirements for remedial action in
section 145(a)(2). provide that, if an action results inthe case of change in use of a qualifying
2. Application of deliberate action nonqualified use of proceeds, the remefacility. Accordingly, the final regula-
and remedial action rules to other providial actions that apply to governmentations require that nonqualified bonds
sions of Code section 145. The proposetlonds also apply to qualified bonds. Thenust be redeemed at their first call date,
regulations provide that the deliberatgermitted remedial actions include resegardless of the amount of call pre-
action rules of § 1.141-2 and the remedemption and defeasance of bonds angiium that is required to be paid, and
dial action rules of § 1.141-12 gener-alternative qualifying use of a facility. that defeasance is permitted only if the
ally apply to Code section 145. The final regulations address onlyfirst call date is no later than 10 1/2
The final regulations do not apply towhether remedial actions may be takewyears after the issue date.
Code sections 145(b), (c), or (d). Thefor exempt facility bonds under Code 4. Refundings of qualified bonds. The
$150 million limitation on bonds other section 142 and qualified small issuefinal regulations reserve on the treat-
than hospital bonds of Code sectiondonds under Code section 144(a) anchent of refundings of qualified bonds.
145(b) and (c) involves a number ofwith respect to certain provisions of .
special considerations, which the IRSI47. The final regulations continue toN: Section 1.150-4 Statutory change of
and Treasury believe would be moreprovide that redemption and defeasancdS€ rules for qualified private activity
appropriate to consider in a projectare permitted remedial actions for thes onds
comprehensively interpreting the operatypes of issues, under rules that are The proposed regulations provide that
tion of the special volume cap rules.similar to the remedial action rules thatthe change of use provisions of Code
Similarly, the restrictions on bonds usedapply to governmental bonds. The resection 150(b) apply even if an issuer
to provide residential rental housing forquirements for these types of qualifiedgkes a remedial action that enables an
family units of Code section 145(d)bonds focus on the use of a particulajssye of qualified private activity bonds
involve a number of special considerfacility for a particular qualifying use, to continue to meet use of proceeds
ations, which the IRS and Treasuryand, unlike governmental bonds andequirements. Commentators suggested
believe would be more appropriate toqualified 501(c)(3) bonds, do not generthat a remedial action that preserves the
consider in a project comprehensivelyally focus on the status of the borrowertax-exempt status of a qualified private
interpreting the special rules for bondsFor this reason, the final regulationsactivity bond should also prevent appli-

financing residential rental housing. generally do not permit an issuer Ofcation of the interest deduction denial
- ifiag €xempt facility bonds or qualified small and imputed unrelated business income
E)/Ic;ngé)ecml rules for other qualified issue bonds to take a remedial aCtiO'ﬁrovisions of Code section 150(b).

based on use of disposition proceeds. The final regulations more specifi-

1. General standard for complianceAccordingly, the final regulations clarify ca)ly address the effect of each type of
The proposed regulations provide thathat the amount of bonds required to b@emedial action on the application of the
the requirements for qualified bondsredeemed or defeased under a remedigge section 150(b) consequences. In
(other than qualified 501(c)(3) bonds)action is not limited to the amount of general, defeasance of bonds does not
generally must be actually met throughdisposition proceeds. For administrativgyrevent application of Code section
out the term of an issue. Commentatorsonvenience, however, the final regulaiso(p). If other remedial actions are
suggested that this rule should be detions permit the use of disposition pro-taxen” promptly after the date of the
leted because the compliance standamkeds from the sale of personal propertyemedial action, however, Code section
for each type of qualified bond shouldthat is incidental to a qualifying facility 150(p) does not apply.
be separately considered. Other comto replace the personal property that is
mentators suggested that the compliane®ld. The final regulations do not permitO. Effective dates
standard applicable to governmentahlternative qualifying use of a facility as
bonds, looking to reasonable expectaa remedial action for exempt facility to
tions and deliberate actions, is generallyponds or qualified small issue bonds.p
appropriate for qualified bonds. 3. Remedial actions for failure to. . ,
The final regulations do not addressspend proceeds. The proposed regul :—Sgs agerllii;e;:gn pg;mtltt_]eeIfgtl\é?étigeggoe}ﬁ—
the general compliance standard fotions provide that a remedial action macy}/vhole prl;ut not in part togoutstandin
qualified bonds (other than qualifiedbe taken to correct a failure to spen ssueé In addition pthe,final regulationgs
501(c)(3) bonds). The IRS and Treasurproceeds as required under Code Se}’ermit'elective retr’oactive aoplication to
believe that further consideration shouldions 142 and 144. This rule replaces ‘i Ging issues of an ofghe follow-
be given to whether special rules applyRev. Proc. 79-5, 1979-1 C.B. 485, antlﬁ:] sectiongs of the re uleﬁionS' § 1.141—
to different types of qualified bonds.Rev. Proc. 81-22, 1981-1 C.B. 692129(the remedial actign ruIes)'. § 1'141_
Accordingly, the final regulations ad-which provide guidance on how the (b)(4) (the management confract r'ules)'
dress only whether remedial actions mayequirement in the predecessor to Cod nd § 1 141—3(b)(96) (the research a reé-
be taken to prevent certain types ofection 142 that substantially all of them ent rulés) 9
qualified bonds from failing to meet proceeds be spent for a qualifying pur- ’
requirements relating to use of proceedgose is met when excess bond proceeqsact on Other Documents
Thus, no implication is intended that theremain on hand after acquisition or
measurement-over-the-term rule for priconstruction has been completed. In part because the existing industrial
vate business use under Code sectionsThe final regulations clarify that the development bond regulations under
141 and 145 applies in any manner toequirements for remedial action in the§ 1.103—7 may continue to apply to
other qualified bonds. case of failure to spend proceeds for aefunding bonds issued after the effec-

The final regulations generally apply
bonds issued after May 16, 1997. To
romote compliance, the final regula-



tive date of the private activity bond Par. 2. The center heading immedi- (3) Leases.
regulations, 8 1.103-7 is not being reately preceding § 1.141-1 is revised to (4) Management contracts.

moved from the Code of Federal Regufread as follows: (5) Output contracts.
lations. (6) Research agreements.

For bonds to which the final regula- TAX EXEMPTION REQUIREMENTS (7) Other actual or beneficial use.
tions apply, the following publications FOR STATE AND LOCAL BONDS (c) Exception for general public use.
are obsolete: ; 1 ; (1) In general.

Notice 87-69, 1987—2 C.B. 378. Par. 3. Section 1.141-1 Is revised. 5% Jse on the same basis.

Notice 89-9, 1989-1 C.B. 630. § 1.143-1 [Redesignated as § 1.7703— (3) Long-term arrangements not

For actions that occur on or after Mayq] treated as general public use.

16, 1997, the following publications are " par. 4. Section 1.143-1 is redesig- (4) Relation to other use.
obsolete: nated as § 1.7703-1. (d) Other exceptions.
Rev. Proc. 93-17, 1993-1 C.B. 507. (1) Agents.
Rev. Proc. 81-22, 1981-1 C.B. 6928 1.144-3 [Removed] (2) Use incidental to financing ar-

Rev. Proc. 79-5, 1979-1 C.B. 485. Par. 5. Sect_ion 1.144-3 is removedrangements.
Par. 6. Sections 1.141-0 and 1.141-2 (3) Exceptions for arrangements other

Special Analyses through 1.141-16 are added. than arrangements resulting in owner-
It has been determined that this Trea- The revised and added sections reaghip of financed property by a nongov-

sury decision is not a significant regula-as follows: ernmental person.

tory action as defined in EO 12866. (4) Temporary use by developers.

Therefore, a regulatory assessment is n§t 1.141-0 Table of contents. (5) Incidental use.

required. It also has been determined This section lists the captioned para- oy o iified improvements.
that section 553(b) of the Administrativedraphs contained in 88 1.141-1 through i
Procedure Act (E(> aJ.S.C. chapter 5) doed-141-16. bo(r%SISpeuaI fule for taxassessment

not apply to these regulations, and be; - f) Examples.
cause the notice of proposed rulemaking 1.141-1 Definitions and rules of gen- (f) p

preceding the regulations was issue ral application. (9) Measurement of private business

prior to March 29, 1996, the Regulatory (a) In general.

Flexibility Act (5 U.S.C. chapter 6) does (b) Certain general definitions.
not apply. Pursuant to section 7805(f) of (c) Elections.

the Internal Revenue Code, the notice of (d) Related parties.

proposed rulemaking preceding these

regulations was submitted to the Chie® 1.141-2 Private activity bond tests. £ orivate busi f 1
Counsel for Advocacy of the Small (a) Overview geri;())r(ljvae usiness -use for a L-year
Business Administration for comment on (b) Scope. (5) Common areas.

Its impact on small business. (c) General definition of private ac- () Allocation of neutral costs.

Drafting Information tiVité/ ngnd- b et 4 d (7) Commencement of measurement
o easonable expectations an i -
The principal authors of these regulaﬁbérzﬂe actions P %f private business use.
tions are Michael G. Bailey, Loretta J.™ 1y | genera{I. (8) Examples.

Finger, and Nancy M. Lashnits, Office ; : .

of Assistant Chief Counsel (Financial % ggﬁggrn;télzgépnegﬁlsgsl test. tgesl,['l4l_4 Private security or payment
Institutions and Products), and Linda B. (4) Special rule for dispositions of '

Schakel of the Office of Tax Legislative yorconal property in the ordinary course (a) General rule.

Counsel. However, other personnel frongf an established governmental program. (1) Private security or payment.

the IRS and Treasury Department par- (sy gpecial rule for general obligation (2) Aggregation of private payments

use.
(1) In general.
(2) Measurement period.
(3) Determining average percentage
of private business use.
(4) Determining the average amount

ticipated in their development. bond programs that finance a largeand security.
oo number of separate purposes. (3) Underlying arrangement.
Adoption of Amendments to the Regula- () When a deliberate action occurs. (b) Measurement of private payments
tions () Certain remedial actions. and security.
Accordingly, 26 CFR parts 1 and 602 (9) Examples. (1) Scope.

(2) Present value measurement.

are amended as fOIIOWS: § 1141—3 Deﬁnition Of priVate busi' (C) Private payments_

PART 1—INCOME TAXES ness use. (1) In general.
Paragraph 1. The authority citation (a) General rule. (2) Payments taken into account.
for part 1 is amended by adding an (1) In general. (3) Allocation of payments.
entry in numerical order to read as (2) Indirect use. (d) Private security.
follows: (3) Aggregation of private business (1) In general.
Authority: 26 U.S.C. 7805 * * * use. (2) Security taken into account.
Section 1.148-6 also issued under 26 (b) Types of private business use ar- (3) Pledge of unexpended proceeds.
U.S.C. 148(f), (g), and (i). * * * rangements. (4) Secured by any interest in prop-
Section 1.150-4 also issued under 26 (1) In general. erty or payments.

U.S.C. 150(c)(b). * * * (2) Ownership. (5) Payments in respect of property.



(6) Allocation of security among is- 8§ 1.141-9 Unrelated or disproportion- (i) Effect of remedial action on con-
sues. ate use test. tinuing compliance.

(e) Generally applicable taxes. (i) Nonqualified bonds.

(1) General rule. (1) Amount of nonqualified bonds.

(2) Definition of generally applicable (2) Allocation of nonqualified bonds.

taxes. (k) Examples.
(3) Special charges.
(4) Manner of determination and col- (1) In general § 1.141-13 Refunding issues.

lection.
(5) Payments in lieu of taxes (2) Use for the same purpose agReserved]
: government use.

(f) Certain waste remediation bonds. (c) Disproportionate use. § 1.141-14 Anti-abuse rules.

(1) Scope. o~ : _
(2) Persons that are not private users. Eg Rggp:é]%?i:; g;sipg%?gét|32:§ use. (a) Authority of Commissioner to re-

(3) Persons that are private users. (3) Allocation rule. flect substance of transactions.
(9) Examples. (d) Maximum use taken into account. (P) Examples.
(€) Examples. § 1.141-15 Effective dates.

(a) General rules.

(1) Description of test.

(2) Application of unrelated or dis-
proportionate use test.

(b) Unrelated use.

§ 1.141-5 Private loan financing test.

(a) In generaL § 1.141-10 Coordination with volume (a) Scope_
(b) Measurement of test. cap. (b) Effective dates.
(c) Definition of private loan. [Reserved)] (c) Refunding bonds.
(1) In general. (d) Permissive application of regula-
(2) Application only to purpose in- 8 1.141-11 Acquisition of nongovern-tions.
vestments. mental output property. (e) Permissive retroactive application
(3) Grants. . [Reserved] of certain sections.
(4) Hazardous waste remediation foctive d ¢ lfied
bonds. § 1.141-12 Remedial actions. § 1.141-16 Effective dates for qualifie
(d) Tax assessment loan exception. Condit K dial private activity bond provisions.
(1) General rule. tiogﬁ) onditions to taking remedial ac- (a) Scope.

(2) Tax assessment loan defined. (1) Reasonable expectations test met. (°) Effective dates.

(3) Mandatory tax or other assess- oy \iawyrity not unreasonably long.  (C) Permissive application.

ment. : : ;
e : (3) Fair market value consideration. —
(4) Specific essential governmental (4) Disposition proceeds treated as 1.141-1 Definitions and rules of gen-

function. : ral application.
. . gross proceeds for arbitrage purpose§! pp
Eg; Egz?éigngnre\?vﬁger;ﬁcgte busi. _(®) Proceeds expended on a govem- (a) In general. For purposes of
nese teots, mental purpose. N §§ 1.141-0 through 1.141-16, the fol-
(e) Examples (b) Effect of a remedial action. lowing definitions and rules apply: the
' (1) In general. definitions in this section, the definitions
§ 1.141-6 Allocation and accounting,, \2) EMeCt on bonds that have been § 1.150-1, the definition of placed in
rules. advance refunded. service under § 1.150-2(c), the defini-
(c) Disposition proceeds. tion of grant under § 1.148-6(d)(4)(iii),
(a) Allocation of proceeds to expen- (1) Definition. . the definition of reasonably required
ditures. (2) Allocating disposition proceeds t0reserve or replacement fund in § 1.148—
(b) Allocation of proceeds to prop-an issue. ) . 2(f), and the following definitions under
erty. [Reserved] _(3) Allocating disposition proceeds t0g 1 148-1: bond year, commingled
(c) Special rules for mixed use facili- different sources of funding. fund, fixed yield issue, higher yielding
ties. [Reserved] (d) Redemption or defeasance ofnyestments, investment, investment pro-
(d) Allocation of proceeds to com- Nonqualified bonds. ceeds, issue price, issuer, nonpurpose
mon areas. [Reserved)] (1) In general. _ . investment, purpose investment, quali-
(e) Allocation of proceeds to bonds. (2) Special rule for dispositions for fieq guarantee, qualified hedge, reason-
[Reserved] cash. able expectations or reasonableness, re-
(f) Treatment of partnerships. [Re- (3) Notice of defeasance. bate amount, replacement proceeds, sale
served] (4) Special limitation. _ proceeds, variable yield issue, and yield.
(9) Examples. [Reserved] (5) Defeasance escrow defined. (b) Certain general definitions. Com-
(e) Alternative use of disposition pro-men areasmeans portions of a facility
§ 1.141-7 Special rules for outputceeds. that are equally available to all users of
contracts. (1) In general. a facility on the same basis for uses that
[Reserved] (2) Special rule for use by 501(c)(3)are incidental to the primary use of the
organizations. facility. For example, hallways and el-
§ 1.141-8 $15 million limitation for (f) Alternative use of facility. evators generally are treated as common

(9) Rules for deemed reissuance.  areas if they are used by the different
(h) Authority of Commissioner to lessees of a facility in connection with
[Reserved] provide for additional remedial actions.the primary use of that facility.

output facilities.



Consistently appliedmeans applied project period for the entire issue as (b) Scope.Sections 1.141-0 through
uniformly to account for proceeds andending on either the expiration of thel.141-16 apply generally for purposes

other amounts. temporary period described in § 1.148-of the private activity bond limitations
Deliberate action is defined in 2(e)(2) or the end of the fifth bond yearunder section 141.
§ 1.141-2(d)(3). after the issue date. (c) General definition of private ac-

Discrete portionmeans a portion of a  Public utility property means public tivity bond. Under section 141, bonds
facility that consists of any separate anditility property as defined in sectionare private activity bonds if they meet

discrete portion of a facility to which 168(i)(10). either the private business use test and
use is limited, other than common areas. Qualified bond means a qualified private security or payment test of sec-
A floor of a building and a portion of a bond as defined in section 141(e). tion 141(b) or the private loan financing

building separated by walls, partitions, Renewal optionmeans a provision test of section 141(c). The private busi-
or other physical barriers are examplesinder which either party has a legallyn€ss use and private security or payment

of a discrete portion. enforceable right to renew the contractiests are described in 88 1.141-3 and
Disposition is defined in § 1.141- Thus, for example, a provision underl.141-4. The private loan financing test
12(c)(1). which a contract is automatically re-is described in § 1.141-5.
Disposition proceedsis defined in newed for 1-year periods absent cancel- (d) Reasonable expectations and de-
§ 1.141-12(c)(1). lation by either party is not a renewalliberate actions—(1) In general. An
Essential governmental functios de- option (even if it is expected to beissue is an issue of private activity
fined in 8 1.141-5(d)(4)(ii). renewed). bonds if the issuer reasonably expects,

Financed means constructed, recon- Replaced amountmeans replacementas of the issue date, that the issue will
structed, or acquired with proceeds of aproceeds other than amounts that ar@e€et either the private business tests or
issue. treated as replacement proceeds soleffie private loan financing test. An issue

Governmental bondmeans a bond pecause they are sinking funds ofS @lso an issue of private activity bonds
issued as part of an issue no portion opledged funds. if the issuer takes a deliberate action,
which consists of private activity bonds. weighted average maturitys deter- Subsequent to the issue date, that causes

Governmental persomeans a state or mined under section 147(b). the conditions of either the private busi-
local governmental unit as defined in \eighted average reasonably exNess tests or the private loan financing
§ 1.103-1 or any instrumentality ected economic lifés determined un- test to be met.
thereof. It does not include the Unitedger section 147(b). The reasonably ex- (2) Reasonable expectations tes()
States or any agency or instrumentalithected economic life of property may ben general. In general, the reasonable
thereof. determined by reference to the class lif€XPectations test must take into account

Hazardous waste remediation bondsy the property under section 168. reasonable expectations about events
is defined in § 1.141-4(f)(2). (c) Elections.Elections must be made @nd actions over the entire stated term

Measurement periodis defined in ;, writing on or before the issue dateOf an issue.

§ 1.141-3(g)(2). and retained as part of the bond docu- (i) Special rule for issues with man-
Nongovernmental persormeans a ments. and. once made may not b atory redemption provisionAn action
person other than a governmental pefayoked without the perrﬁission of thethat is reasonably expected, as of the
son. N . Commissioner. issue date, to occur after t_he issue.date

Output facility meqns_electrlp apd gas (d) Related partiesExcept as other- and to cause .elther the private business
generation, transmission, dlstrlbutlonWise provided, all related parties ar tests or the private loan financing test to
e_md related faC|I|t|es;3 a_nd water qql.lec'treated as one person and any referen met may b_e disregarded for purposes
tion, storage, and distribution faC|I|t|es.to “oerson” includes any related party. of those tests if—

Private business testsieans the pri- " (A) The issuer reasonably expects, as
vate business use test and the privalg 1 141 5 private activity bond tests. ©f the issue date, that the financed
security or payment test of section property will be used for a governmen-
141(b). (a) Overview. Interest on a private tal purpose for a substantial period be-

Proceedsmeans the sale proceeds ofctivity bond is not excludable from fore the action;
an issue (other than those sale proceedsoss income under section 103(a) un- (B) The issuer is required to redeem
used to retire bonds of the issue that arkess the bond is a qualified bond. Thell nonqualifying bonds (regardless of
not deposited in a reasonably requiregpurpose of the private activity bond testshe amount of disposition proceeds actu-
reserve or replacement fund). Proceedsf section 141 is to limit the volume of ally received) within 6 months of the
also include any investment proceedsax-exempt bonds that finance the actividate of the action;
from investments that accrue during theies of nongovernmental persons, with- (C) The issuer does not enter into
project period (net of rebate amountut regard to whether a financing actuany arrangement with a nongovernmen-
attributable to the project period). Dis-ally transfers benefits of tax-exempttal person, as of the issue date, with
position proceeds of an issue are treatefihancing to a nongovernmental persontespect to that specific action; and
as proceeds to the extent provided imhe private activity bond tests serve to (D) The mandatory redemption of
§ 1.141-12. The Commissioner maydentify arrangements that have the pobonds meets all of the conditions for
treat any replaced amounts as proceediential to transfer the benefits of tax-remedial action under § 1.141-12(a).

Project period means the period be-exempt financing, as well as arrange- (3) Deliberate action defined-(i) In
ginning on the issue date and ending oments that actually transfer thesegeneral.Except as otherwise provided in
the date that the project is placed irbenefits. The regulations under sectiotthis paragraph (d)(3), a deliberate action
service. In the case of a multipurposel4l may not be applied in a manner thais any action taken by the issuer that is
issue, the issuer may elect to treat theés inconsistent with these purposes. within its control. An intent to violate



the requirements of section 141 is no§ 1.150-1(c)(3)) and does not predomi- Example 1. Involuntary actionCity B issues

necessary for an action to be deliberatmantly finance fewer than 4 separatdonds to finance the purchase of land. On the
issue date, B reasonably expects that it will be the

(i) Safe harbor exceptiongén action Purposes. sole user of the land for the entire term of the
is not treated as a deliberate action if— (i) The issuer has adopted a funchonds. Subsequently, the federal government ac-
: i i ires the land in a condemnation action. B sets

A) It would be treated as an invol- method of accounting for its generalquires (
un(tazy or compulsory conversion undergovemmemal purposes that makes tra@side the condemnation proceeds to pay debt

e service on the bonds but does not redeem them on
section 1033; or ing the bond proceeds to specific EXPeNieir first call date. The bonds are not private

i ; ditures unreasonably burdensome. activity bonds because B has not taken a deliber-

| (B) Itd.ls ta.ken In raeSpgnsehto ? (rjegul- (iii) The issuer reasonably expects orate action after the issue date. See, however,

act)ggnm|(ra$§tlve made Dby the federa the issue date to allocate all of the ne§ 1.141-14(b)Example 2. _

9 N _ . proceeds of the issue to capital expendi- E>I<ant1ple 2t-_ ReT&‘ﬁO'}ab:e exptiCtat'Ons test—
(4) Special rule for dispositions of yyres within 6 months of the issue datd?voluntary action. The facts are the same as in

; ; xample 1 except that, on the issue date, B
personal property in the ordinary coursegng adopts reasonable procedures t@asonably expects that the federal government

of an ,eStab"Shed gov,emm_e_mal PrOverify that net proceeds are in fact sawill acquire the land in a condemnation action
gram—(i) In general. Dispositions of expended. A program to randomly spo#luring the term of the bonds. On the issue date,
personal property in the ordinary coursgneck that 10 percent of the net pro_the present value of the amount that B reasonably

of an established governmental progra . _ expects to receive from the federal government is
9 brograigeeds were so EXpended genera"y IS @'eater than 10 percent of the present value of the

are not treate_d as deliberate aCtlor?S iFreasonable verification procedure fordept service on the bonds. The terms of the bonds
(A) The weighted average maturity ofthis purpose. do not require that the bonds be redeemed within
the bonds financing that personal prop- (iv) The issuer reasonably expects off months of the acquisition by the federal govern-

; : ent. The bonds are private activity bonds be-
ery Is not greater than 120 percent ofhe issue date to eXpend all of the ne ause the issuer expects as of the issue date that

the reasonably expected actual use @froceeds of the issue before expendinge private business tests will be met.

that property for governmental purposesproceeds of a subsequent issue of Simi- Example 3. Reasonable expectations test—
(B) The issuer reasonably expects ofar general obligation bonds. mandatory redemptionCity C issues bonds to

the issue date that the fair market value (V) The issuer reasonably expects offhabilitate an existing hospital that it currently

. ] : . . wns. On the issue date of the bonds, C reason-
of that property on the date of dISpOSI—the issue date that it will not make an ably expects that the hospital will be used for a

tion will be not greater than 25 percenfoans to nongovernmental persons Witlyovernmental purpose for a substantial period. On
of its cost; and the proceeds of the issue. the issue date, C also plans to construct a new

(C) The property is no longer suitable (vi) The issuer reasonably expects orospital, but the placed in service date of that new
for its overnmental urposes on théhe issue date that the Cap'tal eXpend _OSpltal 1S uncertallf‘l. C reasonqbly exPECts th.at'
g purp when the new hospital is placed in service, it will

date of disposition. tures  that it COUId, m_ake du”ng_ thegel or lease the rehabilitated hospital to a private
(i) Reasonable expectations teShe 6-month period beginning on the ISSUospital corporation. The bond documents require
reasonable expectation that a diSpOSitiOﬁ?te with the net proceeds of the issughat the bonds must be redeemed within 6 months
. . X ._that would not meet the private busines§f the sale or lease of the rehabilitated hospital
described in paragraph (d)(4)(i) of this ests are not less than 125 percent of thgegardiess of the amount actually received from
section may occur in the ordinary coursd®St . p e sale). The bonds meet the reasonable expecta-
while the bonds are outstanding will notcapltal expenditures to be financed withions requirement of the private activity bond tests
cause the issue to meet the privatéhe net proceeds of the issue. if the mandatory redemption of bonds meets all of

activity bond tests if the issuer is re- (vii) The issuer reasonably expects onthe conditions for a remedial action under

L 4 : ; ; 1.141-12(a).
quired to deposit amounts received frorﬁhe issue date that the weighted average

. . . Example 4. Dispositions in the ordinary course
the disposition in a commingled fundma'turlty of the issue is not greater than, - "o o pjished governmental progra@ity D

with substantial tax or other governmen-lzo percent of the weighted averaggsues bonds with a weighted average maturity of
tal revenues and the issuer reasonab asonably expected economic life 0B years for the acquisition of police cars. D

e capital expenditures financed withreasonably expects on the issue date that the
expects to spend the amounts on go il b b JRolice cars will be used solely by its police

ernmental programs within 6 months he tlsdsue. To detlt_efrmflne trr]easonably e department, except that, in the ordinary course of
from the date of commingling. pected economic lire Tor tiS purpose anks police operations, D sells its police cars to a
(i) Separate issue treatmenin is issuer may use reasonable estimatsicab corporation after 5 years of use because

based on the type of expenditures madibey are no longer suitable for police use. Further,
suer may treat the bonds properly alsom 4 fund. D reasonably expects that the value of the police

locable to the personal property eligible (€) When a deliberate action occurs.®s when they are no longer suitable for police

for this exception as a separate iSSUS\ deli : use will be no more than 25 percent of cost. D
eliberate action occurs on the dat i
under § 1.150-1(c)(3). &ubsequently sells 20 percent of the police cars

: ) the issuer enters into a binding contracéfter only 3 years of actual use. At that time, D
(5) Special rule for general obliga- with a nongovernmental person for usaleposits the proceeds from the sale of the police

tion bond programs that finance a largeof the financed property that is notS&'s in a commingled fund with substantial tax

- . . . . _revenues and reasonably expects to spend the
number of separate purposeBhe deter- subject to any material contingencieSyoceeds on governmental programs within 6

minati(_)n of Whe_ther bonds of an issue (f) Certain remedial actions.See months of the date of deposit. D does not trace the

are private activity bonds may be based& 1.141-12 for certain remedial actionsictual use of these commingled amounts. The sale

solely on the issuer’s reasonable expeghat prevent a deliberate action withof the police cars does not cause the private

tations as of the issue date if all of therespect to property financed by an issu ctivity bond tests to be met be_cause_ the require-

requirements of paragraphs (d)(5)(ifrom causing that issue to meet the% ents of paragraph (d)(4) of this section are met.

thrgugh (\{||) of _thls S(_actlon are met. private bus_mess use test or the privatg 1 141-3 Definition of private busi-
(i) The issue is an issue of generaloan financing test. ness use.

obligation bonds of a general purpose (g) Examples. The following ex-

governmental unit that finances at leasamples illustrate the application of this (a) General rule—(1) In general. The

25 separate purposes (as defined igection: private business use test relates to the



use of the proceeds of an issue. The 1Beneficial use of property pursuant to a (iii) Arrangements generally not
percent private business use test dtase, or a management or incentivéreated as management contractfhe
section 141(b)(1) is met if more than 10payment contract; or certain other ararrangements described in paragraphs
percent of the proceeds of an issue isgangements such as a take or pay db)(4)(iii))(A) through (D) of this section
used in a trade or business of a nongowther output-type contract. generally are not treated as management
ernmental person. For this purpose, the (2) Ownership.Except as provided in contracts that give rise to private busi-
use of financed property is treated as thgaragraph (d)(1) or (d)(2) of this sec-ness use.

direct use of proceeds. Any activitytion, ownership by a nongovernmental (A) Contracts for services that are
carried on by a person other than &erson of financed property is privatesolely incidental to the primary govern-
natural person is treated as a trade Qjusiness use of that property. For thignental function or functions of a fi-
business. Unless the context or a provipurpose, ownership refers to ownershipanced facility (for example, contracts
sion clearly requires otherwise, this secfor federal income tax purposes. for janitorial, office equipment repair,
tion also applies to the private business (3) | eases. Except as provided in hospital billing, or similar services).
use test under sections 141(b)(3) (Unr&saragraph (d) of this section, the lease (B) The mere granting of admitting
lated or disproportionate use), 141(b)(4bf financed property to a nongovern-Privileges by a hospital to a doctor, even
($15 million limitation for certain output mental person is private business use df those privileges are conditioned on
facilities), and 141(b)(5) (the coordina-that property. For this purpose, anythe provision of de minimis services, if
tion with the volume cap where thegrangement that is properly characteithose privileges are available to all
nonqualified amount exceeds $15 miljzeqd as a lease for federal income tagualified physicians in the area, consis-

whether an issue meets the private busjs properly characterized as a lease, it is (C) A contract to provide for the

ness use test, it is necessary to look tRecessary to consider all of the facts an@Peration of a facility or system of
both the indirect and direct uses Ofgjrcumstances, including the followingfacilities that consists predominantly of
proceeds. For example, a facility isfgctors— public utility property, if the only com-
trea_ted as being_ used for a private () The degree of control over thepens;aftion is the reimbursement o_f actual
business use if it is leased to a nongov{)roperty that is exercised by a nongov—a.nd direct expenses of the service pro-
ernmental person and subleased to &nmental person; and vider and reasonable administrative
governmental person or if it is leased to™ . ’ overhead expenses of the service pro-
a governmental person and then sub- (i) Whether a nongovernmental per-;qer.

leased to a nongovernmental persorsOn bears risk of loss of the financed ) A contract to provide for ser-
provided that in each case the nongowR"OPerty. vices, if the only compensation is the
ernmental person’s use is in a trade or (4) Management contracts(i) Facts reimbursement of the service provider
business. Similarly, the issuer's use ofnd circumstances tesExcept as pro- for actual and direct expenses paid by
the proceeds to engage in a series ofided in paragraph (d) of this section, ahe service provider to unrelated parties.
financing transactions for property to bemanagement contract (within the mean- (iv) Management contracts that are
used by nongovernmental persons iig of paragraph (b)(4)(i)) of this sec-properly treated as other types of pri-
their trades or businesses may cause tfi@n) with respect to financed propertyyate business useA management con-
private business use test to be met. IMay result in private business use ofract with respect to financed property
addition, proceeds are treated as used fhat property, based on all of the factsesults in private business use of that
the trade or business of a nongovernand circumstances. A management corproperty if the service provider is
mental person if a nongovernmental pertract with respect to financed propertytreated as the lessee or owner of fi-
son, as a result of a single transaction dgenerally results in private business usfanced property for federal income tax
a series of related transactions, use@f that property if the contract providespurposes, unless an exception under
property acquired with the proceeds ofor compensation for services renderegaragraph (d) of this section applies to

an issue. with compensation based, in whole or inhe arrangement.
(3) Aggregation of private businesspart, on a share of net profits from the (5) Output contracts.See § 1.141-7
use.The use of proceeds by all nongov-operation of the facility. for special rules for contracts for the

ernmental persons is aggregated to de- (i) Management contract defined.purchase of output of output facilities.
termine whether the private business useor purposes of this section, a manage- (6) Research agreemenrtqi) Facts
test is met. ment contract is a management, servicegnd circumstances tesExcept as pro-
(b) Types of private business use aror incentive payment contract between a&ided in paragraph (d) of this section, an
rangements—(1) In general.Both actual governmental person and a service praagreement by a nongovernmental person
and beneficial use by a nongovernmenvider under which the service providerto sponsor research performed by a
tal person may be treated as privat@rovides services involving all, a portiongovernmental person may result in pri-
business use. In most cases, the privatd#f, or any function of, a facility. For vate business use of the property used
business use test is met only if aexample, a contract for the provision offor the research, based on all of the
nongovernmental person has special lenanagement services for an entire hogacts and circumstances.
gal entittements to use the financedital, a contract for management ser- (ii) Research agreements that are
property under an arrangement with thevices for a specific department of aproperly treated as other types of pri-
issuer. In general, a nongovernmentahospital, and an incentive payment convate business us@ research agreement
person is treated as a private businegsact for physician services to patients ofvith respect to financed property results
user of proceeds and financed propertg hospital are each treated as a managie private business use of that property
as a result of ownership; actual omment contract. if the sponsor is treated as the lessee or



owner of financed property for federaltial benefits. For this purpose, rates magon has assigned all of its rights to use
income tax purposes, unless an excefpe treated as generally applicable anthe leased facility to the trustee for the
tion under paragraph (d) of this sectioruniformly applied even if— bondholders upon default by the city.
applies to the arrangement. (i) Different rates apply to different Similarly, bond trustees, servicers, and
(7) Other actual or beneficial use classes of users, such as volume puguarantors are generally not treated as
() In general. Any other arrangement chasers, if the differences in rates ar@rivate business users.
that conveys special legal entitlementgustomary and reasonable; or (3) Exceptions for arrangements
for beneficial use of bond proceeds or (ii) A specially negotiated rate ar-other than arrangements resulting in
of financed property that are comparableangement is entered into, but only ifownership of financed property by a
to special legal entitlements described ithe user is prohibited by federal lawnongovernmental persen(i) Arrange-
paragraphs (b)(2), (3), (4), (5), or (6) offrom paying the generally applicablements not available for use on the same
this section results in private businessates, and the rates established are @ssis by natural persons not engaged in
use. For example, an arrangement thatomparable as reasonably possible to the trade or businessUse by a nongov-

conveys priority rights to the use orgenerally applicable rates. ernmental person pursuant to an ar-
capacity of a facility generally results in  (3) Long-term arrangements notrangement, other than an arrangement
private business use. treated as general public uséAn ar- resulting in ownership of financed prop-

(i) Special rule for facilities not used rangement is not treated as generarty by a nongovernmental person, is
by the general publicin the case of public use if the term of the use undemot private business use if—
financed property that is not availablethe arrangement, including all renewal (A) The term of the use under the
for use by the general public (within theoptions, is greater than 180 days. Foarrangement, including all renewal op-
meaning of paragraph (c) of this secthis purpose, a right of first refusal totions, is not longer than 90 days;
tion), private business use may be estaltenew use under the arrangement is not (B) The arrangement would be
lished solely on the basis of a speciatreated as a renewal option if— treated as general public use, except that
economic benefit to one or more non- (i) The compensation for the use unit is not available for use on the same
governmental persons, even if thoseler the arrangement is redetermined dfasis by natural persons not engaged in
nongovernmental persons have no sp@enerally applicable, fair market valuea trade or business because generally
cial legal entitlements to use of therates that are in effect at the time ofapplicable and uniformly applied rates
property. In determining whether speciakenewal; and are not reasonably available to natural
economic benefit gives rise to private (i) The use of the financed propertypersons not engaged in a trade or busi-
business use it is necessary to considemnder the same or similar arrangementsess; and
all of the facts and circumstances, inis predominantly by natural persons who (C) The property is not financed for a
cluding one or more of the following are not engaged in a trade or businesgrincipal purpose of providing that prop-
factors— (4) Relation to other use.Use of erty for use by that nongovernmental
(A) Whether the financed property isfinanced property by the general publigperson.
functionally related or physically proxi- does not prevent the proceeds from (ii) Negotiated arm’s-length arrange-
mate to property used in the trade obeing used for a private business usenents.Use by a nongovernmental per-
business of a nongovernmental persorjecause of other use under this sectiolson pursuant to an arrangement, other
(B) Whether only a small number of (d) Other exceptions-(1) Agents. than an arrangement resulting in owner-
nongovernmental persons receive th&/se of proceeds by nongovernmentaship of financed property by a nongov-
special economic benefit; and persons solely in their capacity as agentsrnmental person, is not private business
(C) Whether the cost of the financedof a governmental person is not privataise if—
property is treated as depreciable by anpusiness use. For example, use by a (A) The term of the use under the
nongovernmental person. nongovernmental person that issues oblarrangement, including all renewal op-
(c) Exception for general public gations on behalf of a governmentations, is not longer than 30 days;
use—(1) In general. Use as a member person is not private business use to the (B) The arrangement is a negotiated
of the general public (general publicextent the nongovernmental person’s usarm’s-length arrangement, and compen-
use) is not private business use. Use aif proceeds is in its capacity as an agergation under the arrangement is at fair
financed property by nongovernmentabf the governmental person. market value; and
persons in their trades or businesses is (2) Use incidental to financing ar- (C) The property is not financed for a
treated as general public use only if thegangementsUse by a nongovernmentalprincipal purpose of providing that prop-
property is intended to be available angerson that is solely incidental to aerty for use by that nongovernmental
in fact is reasonably available for use orfinancing arrangement is not privateperson.
the same basis by natural persons ndiusiness use. A use is solely incidental (4) Temporary use by developetdse
engaged in a trade or business. to a financing arrangement only if theduring an initial development period by
(2) Use on the same basi¢n gen- nongovernmental person has no substaa- developer of an improvement that
eral, use under an arrangement thatal rights to use bond proceeds orcarries out an essential governmental
conveys priority rights or other preferen-financed property other than as an agertinction is not private business use if
tial benefits is not use on the same basisf the bondholders. For example, ahe issuer and the developer reasonably
as the general public. Arrangements proaongovernmental person that acts solelgxpect on the issue date to proceed with
viding for use that is available to theas an owner of title in a sale andall reasonable speed to develop the
general public at no charge or on thdeaseback financing transaction with amprovement and property benefited by
basis of rates that are generally applieity generally is not a private businesghat improvement and to transfer the
cable and uniformly applied do notuser of the property leased to the cityjmprovement to a governmental person,
convey priority rights or other preferen-provided that the nongovernmental perand if the improvement is in fact trans-



ferred to a governmental personestis met. However, the use of the loa@n interest in the financed facility that is compa-
promptly after the property benefited byproceeds is not disregarded in determirf2Plé to a leasehold interest. See paragraphs (a)(2)

. . : . . and (b)(7)(i) of this section.
the improvement is developed. ing whether the private business use tesf| Example 5. Rights to control use of property

(5) Incidental use—(i) General rule. is met. treated as private business use—parking Ioar-
Incidental uses of a financed facility are (f) Examples. The following ex- poration C and City D enter into a plan to finance
disregarded, to the extent that those usesnples illustrate the application of pa_ra__the construction of a parking lot adjacent to C's

do ot exceed 25 percent of the prographs (a) through (¢) of tis Section. 2 PUSLET o, e pln, © conveys e sic

Cee,(_js of the issue Lis_ed to finance theach example, assume that the arrang&ubject to a covenant running with the land that
facility. A use of a facility by a nongov- ments described are the only arrangehe property be used only for a parking lot. In
ernmental person is incidental if— ments with nongovernmental persons fogddition, D agrees that C will have the right to

(A) Except for vending machines, use of the financed property. approve rates charged by D for use of the parking

. . lot. D i bonds to fi tructi f th
pay telephones, kiosks, and similar uses, Example 1. Nongovernmental ownershitate oarkingliSTcl:teSon c;r}:esSi(t)e.|r]|?hnecep;:?kri1§grult;tlo\?vncl) bee
the use does not involve the transfer td issues 20-year bonds to purchase land and equlg qijanie for use by the general public on the basis
the nongovernmental person of posse%?rgnggrrféﬁc\tvi; fcagrtggétgnﬂ;(e?o ‘;gﬁe{ﬁe';‘;gto?;bf rates that are generally applicable and uni-

1 i - - - : f I lied. The i ts th ivate busi-
sion and control of space that is S€P3g% X on an installment basis while the bonds ar%ormy appie © 15Ste meets Me private bust

o ess use test because a nongovernmental person
rated from other areas of the facility bYOutstanding. The issue meets the private businef,%s special legal entitlements fgr beneficial uSe of

walls, partitions, or other physical barri-use test because a nongovernmental person OWRg,' financed facilty that are comparable to an
ers, such as a night gate affixed to &e financed facility. See also § 1.141-2 (relating, ynership interest. See paragraph (b)(7)(i) of this

o to the private activity bond tests), and § 1.141- :
structural component of a building (a . . e ection.
(relating to the private loan financing tes). Example 6. Other actual or beneficial use—

nonpossessory use), . o L
P y ) . _Example 2. Lease to a nongovernmental personyy qroelectric enhancements, a political subdivi-
(B) The nonpossessory use is Nof) The facts are the same as in Example 1, excegt‘-)gn owns and operates a hydroelectric generation
functionally related to any other use ofthat A enters into an arrangement with X 10 leasgyjant and related facilities. Pursuant to a take or

the facility by the same person (othethe factory to X for 3 years rather than to sell it topay contract, J sells 15 percent of the output of

; . The lease payments will be made annually anghe plant to Corporation K. an investor-owned

than a different nonpossessory use); a Il be based on the tax-exempt interest rate orllmmp K i p v i
; . 4 y. is treated as a private business user of
(C) All nonpossessory uses of th@ne ponds. The issue meets the private businese plant. Under the license issued to J for

facility do not, in the aggregate, involveuse test because a nongovernmental person leas@Soration of the plant, J is required by federal
the use of more than 2.5 percent of théhe financed facility. See also § 1.141-14 (relatingegyations to construct and operate various facili-
facility. to anti-abuse rules). _ ties for the preservation of fish and for public

(i) llustrations. Incidental uses may eX(“) The facts are the same as Example 2(i), recreation. J issues its obligations to finance the

. ; cept that the annual payments made by X wilkish preservation and public recreation facilities. K
include pay telephones, vending Maegqual fair rental value of the facility and exceedhas no special legal entitements for beneficial use

chine_s_, advertising displays,.and use fohe amount necessary to pay debt service on thef the financed facilities. The fish preservation
television cameras, but incidental usegonds for the 3 years of the lease. The issue meefgcilities are functionally related to the operation
may not include output purchases. the thlvate bu5||ness Ustﬁ tef_st beca(\ju?e ?tgonggvtﬁﬂhhe plant. The recreation facilities are available
PSR mental person leases the financed Tacllity and ey natural persons on a short-term basis according
(6) Qua“ﬂed improvementsProceeds test does not require that the benefits of taxtg generally applicable and uniformly applied
that provide a governmentally ownede inanci J y onp ormy abp
L p g y xempt financing be passed through to the nofrates. Under paragraph (c) of this section, the
improvement to a governmentallygovernmental person. recreation facilities are treated as used by the
owned building (including its structural Examplﬂe 3._Management contract in_substancgeneral public. Under paragraph (b)(7) of this
components and land functionally re-d lease.City L issues 30-year bonds to finance thesection, K’'s use is not treated as private business
. a1 4. _construction of a city hospital. L enters into ause of the recreation facilities because K has no
lated and SUDordmate. to the .bUIIdlng)15_year contract with M, a nongovernmental perspecial legal entitlements for beneficial use of the
are not used for a private business usn that operates a health maintenance organizeecreation facilities. The fish preservation facilities
if— tion relating to the treatment of M’'s members atare not of a type reasonably available for use on
(i) The building was placed in servicels hospital. The contract provides for reasonablehe same basis by natural persons not engaged in a
;- fixed compensation to M for services renderedrade or business. Under all of the facts and
more tha.‘n.t‘jl' yea'; bt?]for‘? the ConStrutCtl.oﬂvith no compensation based, in whole or in partcircumstances (including the functional relation-
gregi(r:]qUISI Ion or the improvement 1S ﬁn a_si?ar':z of net prﬁfits from theloperatiq(rjl of t}?eship of the fish preservation facilities to property
; ospital. However, the contract also provides thatised in K's trade or business) under paragraph
(i) The improvement is not an en-30 percent of the capacity of the hospital will be(b)(7)(ii)) of this section, K derives a special
Iargement of the building or an im- exclusively available to M’'s members and M will economic benefit from the fish preservation facili-

. . . ear the risk of loss of that portion of the capacityties. Therefore, K's private business use may be
provement of mteno_r space . occupie of the hospital so that, under all of the facts andestablished solely on the basis of that special
exclusively for any private business usegircumstances, the contract is properly characteeconomic benefit, and K’s use of the fish preser-

(i) No portion of the improved ized as a lease for federal income tax purposesation facilities is treated as private business use.
building or any payments in respect offThe issue meets the private business use testExample 7. Other actual or beneficial use—
the improved building are taken intoPScause a nongovermental person leases tp@liution control facilities. City B issues obliga-

. financed facility. tions to finance construction of a specialized
ac_count undgr Sec“?” 141(b)(2)(A) (the Example 4. Ownership of title in substance apollution control facility on land that it owns
private security test); and leasehold interestNonprofit corporation R issues adjacent to a factory owned by Corporation N. B

(iv) No more than 15 percent of thebonds on behalf of City P to finance the construcwill own and operate the pollution control facility,
improved building is used for a privatetion of a hospital. R will own legal title to the and N will have no special legal entitiements to
business use hospital. In addition, R will operate the hospital,use the facility. B, however, reasonably expects

S . |. le f Eut R is not treated as an agent of P in its capacitthat N will be the only user of the facility. The

(e) pecial rule for tax assessmen s operator of the hospital. P has certain rights téacility will not be reasonably available for use on
bonds.In the case of a tax assessmerthe hospital that establish that it is properly treatedhe same basis by natural persons not engaged in a
bond that satisfies the requirements o#s the owner of the property for federal incometrade or business. Under paragraph (b)(7)(ii) of
8 1.141-5(d), the loan (or deemed 'Oaf%??eé’t‘fy“pféﬁéaPo,‘ié’f;né‘ﬁto?iﬁi hospial whils R creumstances e faciity % functionaly related.
of the proceeds t_O the borrower.paym wns legal title to it and operates it. The issueand is physically proximate to property used in
th?_assessment IS d|$r693rded_ in detefreets the private business use test because ths trade or business, N derives a special eco-
mining whether the private business userrangement provides a nongovernmental persammic benefit from the facility. Therefore, N's



private business use may be established solely amt meet the private business use test. See pargaged in a trade or business. The issue does not

the basis of that special economic benefit, and N'graphs (b)(7)(ii) and (c) of this section. meet the private business use test because at least

use is treated as private business use of the Example 10. Long-term arrangements not90 percent of the use of the parking garage is

facility. See paragraph (b)(7)(ii) of this section.treated as general public use—insurance fundgeneral public use. See paragraph (c)(3) of this
Example 8. General public use—airport runW(,J‘y.Authorlty T deposits all of the proceeds of its section.

(i) City | issues bonds and uses all of the proceedBOnds in its insurance fund and invests all of those Example 14. General public use with a specially
8 : proceeds in tax-exempt bonds. The insurance fund - . .

to finance construction of a runway at a new Negotiated rate agreement with agency of United

city-owned airport. The runway will be available

provides insurance to a large number of business ates. G. a sewage collection and  treatment
for take-off and landing by anv operator of anand‘ natural persons not enga_ged _in a trade % o f gl h fi d with
. e g by any operator ol ahy, iness. Each participant receives insurance for @St operates facilities that were financed wit
aircraft - desiring to use the airport, including o "¢t vear The use by the participants, otheftS bonds. F, an agency of the United States, has a
general aviation operators who are natural persor}ﬁan participaﬁts that are natural persor'ms ndpase located within G. Approximately 20 percent
not engaged in a trade or business. It is reasonabé/ ) . . G's facilities are used to treat sewage produced
hgaged in a trade or business, is treated & ge p
expected that most of the actual use of the runway i ate business use of the proceeds of the bond® F under a specially negotiated rate agreement.
will be by prlv_atle a.'{. carriers (both Charter.?:r“rr:e.sbecause the participants have special legal entitidJnder the specially negotiated rate agreement, G
322 Cém?]zrcgrp%:t'nf:gﬁ:%;g”?:;ggg vg;t/ tthglsrments to the use of bond proceeds, even thoughses its best efforts to charge F as closely as
. . he contractual rights are not necessarily properlpossible the same amount for its use of G's
g?écﬁirz. :Qe%eriéfi?;efiéﬁtrsthgrug?hg t%rrr:;gi nstgéll_c%aracteriz_ed as ownership, leasehold, or similagervices as its other customers pay for the same
benefits to the air carriers for use of the runway "erests listed in paragraph (b) of this sectionamount of services, although those other custom-
Moreover, under the leases the lease payments g e of the bond proceeds is not treated as genergls pay for services based on standard district
determined without taking into account the rey.Public use because the term of the insurance igharges and tax levies. F is prohibited by federal
enues generated by runway landing fees (that i) €2ter than 180 days. See paragraphs (b)(7)()) angy from paying for the services based on those
the lease payments are not determined on %)(3) of this section. ) standard district charges and tax levies. The use of
“residual” basis). Although the lessee air carriers Example 11. General public use—port road.g:s facilities by F is on the same basis as the

receive a special economic benefit from the use QT'QQWZV ’?‘Uthor't{ Wt us;; aI_II of ths tproceedstof eneral public. See paragraph (c)(2)(ii) of this
the runway, this economic benefit is not sufficient!™> 0ONAS 10 construct a £>5-mile road 1o connect aily g,

to cause the air carriers to be private businesy
users, because the runway is available for gener
public use. The issue does not meet the privat
business use test. See paragraphs (b)(7)(ii) and ﬁ
of this section.

dustrial port owned by Corporation Y with .
isting roads owned and operated by W. Other Example 15. Arrangements not a\_/a||ab|e for use
an the port, the nearest residential or commercidly hatural persons not engaged in a trade or
velopment to the new road is 12 miles awaybusiness—federal use of prisorsuthority E uses
ere is no reasonable expectation that develogll of the proceeds of its bonds to construct a
) ment will occur in the area surrounding the newprison. E contracts with federal agency F to house
(i) The facts are the same as Example 8()) oad. W and Y enter into no arrangement (eithefederal prisoners on a space-available, first-come,
except that_ the ru_nway YV"I be available for useby contract or ordinance) that conveys speciaiirst-served basis, pursuant to which F will be
only by private air carriers. The use by thesgggga| entitlements to Y for the use of the road. Usecharged approximately the same amount for each
private air carriers is not general public useihe road will be available without restriction to prisoner as other persons that enter into similar
because the runway is not reasonably available fofy ysers, including natural persons who are notransfer agreements. It is reasonably expected that
use on the same basis by natural persons n@hgaged in a trade or business. The issue does rther persons will enter into similar agreements.
engaged in a trade or business. Depending on glheet the private business use test because the rolide term of the use under the contract is not
of the facts and circumstances, including \_/vhethe_rS treated as used only by the general public. longer than 90 days, and F has no right to renew,
there are only a small number of lessee private air g, mnje 12, General public use of governmenalthough E reasonably expects to renew the con-
carriers, the issue may meet the private businesg, owned hotel.State Q issues bonds to pur-tract indefinitely. The prison is not financed for a
use test solely because the private air carrielsyage and and construct a hotel for use by therincipal purpose of providing the prison for use
receive a special economic benefit from the runyenera public (that is, tourists, visitors, andby F. It is reasonably expected that during the
way. See paragraph (b)(7)(ii) of this section. business travelers). The bond documents provid€rm of the bonds, more than 10 percent of the
(iify The facts are the same as Example 8()) that Q will own and operate the project for theprisoners at the prison will be federal prisoners.
except that the lease payments under the leasesm of the bonds. Q will not enter into a lease orF's use of the facility is not general public use
with the private air carriers are determined on gicense with any user for use of rooms for a period?ecause this type of use (leasing space for prison-
residual basis by taking into account the nefonger than 180 days (although users may actuall§rs) is not available for use on the same basis by
revenues generated by runway landing fees. Thesge rooms for consecutive periods in excess dfatural persons not engaged in a trade or business.
leases cause the private business use test to be M@0 days). Use of the hotel by hotel guests whd'he issue does not meet the private business use
with respect to the runway because they argre travelling in connection with trades or busi-test, however, because the leases satisfy the excep-
arrangements that convey special legal entitlenesses of nongovernmental persons is not a privat®n of paragraph (d)(3)(i) of this section.
ments to the financed facility to nongovernmentabusiness use of the hotel by these persons becauseExample 16. Negotiated arm's-length arrange-
persons. See paragraph (b)(7)(i) of this sectionthe hotel is intended to be available and in fact isnents—auditorium reserved in advané@.City Z
Example 9. General public use—airport parkingreasonably available for use on the same basis hgsues obligations to finance the construction of a
garage. City S issues bonds and uses all of thenatural persons not engaged in a trade or businesswunicipal auditorium that it will own and operate.
proceeds to finance construction of a city-ownedSee paragraph (c)(1) of this section. The use of the auditorium will be open to anyone
parking garage at the city-owned airport. S reason- Example 13. General public use with rights ofwho wishes to use it for a short period of time on
ably expects that more than 10 percent of thdirst refusal. Authority V uses all of the proceeds a rate-scale basis. Z reasonably expects that the
actual use of the parking garage will be byof its bonds to construct a parking garage. At leasauditorium will be used by schools, church groups,
employees of private air carriers (both charte®0 percent of the spaces in the garage will besororities, and numerous commercial organiza-
airlines and commercial airlines) in connectionavailable to the general public on a monthlytions. Corporation H, a nongovernmental person,
with their use of the airport terminals leased byfirst-come, first-served basis. V reasonably expectsnters into an arm’s-length arrangement with Z to
those carriers. The air carriers’ use of the parkinghat the spaces will be predominantly leased taise the auditorium for 1 week for each year for a
garage, however, will be on the same basis asatural persons not engaged in a trade or busined§-year period (a total of 70 days), pursuant to
passengers and other members of the genemaho have priority rights to renew their spaces awhich H will be charged a specific price reflecting
public using the airport. The leases for the use ofhen current fair market value rates. More than 1@air market value. On the date the contract is
the terminal space provide no priority rights to thepercent of the spaces will be leased to nongoverrentered into, Z has not established generally
air carriers for use of the parking garage, and thenental persons acting in a trade or business. Thesgplicable rates for future years. Even though the
lease payments are determined without taking intteases are not treated as arrangements with a teremditorium is not financed for a principal purpose
account the revenues generated by the parkingf use greater than 180 days. The rights to renewf providing use of the auditorium to H, H is not
garage. Although the lessee air carriers receive are not treated as renewal options because theeated as using the auditorium as a member of the
special economic benefit from the use of thecompensation for the spaces is redetermined aeneral public because its use is not on the same
parking garage, this economic benefit is notgenerally applicable, fair market value rates thabasis as the general public. Because the term of
sufficient to cause the air carriers to be privatewill be in effect at the time of renewal and the useH’s use of the auditorium is longer than 30 days,
business users, because the parking garage a$ the spaces under similar arrangements is prehe arrangement does not meet the exception under
available for general public use. The issue doedominantly by natural persons who are not enparagraph (d)(3)(ii) of this section.



(i) The facts are the same as Example 16(i) (v) Anti-abuse rule.If an issuer es- facility (for example, reasonably ex-
zf;irgert::;t ':vith""'g f:tﬁge"lthoe an di’i‘g’r‘“i‘:r:efnogrthltabllishes the term of an issue for epected fair market value of use). For
week for each year for a 4-year period (a total 0 eriod that is longer than is reasonablgexample, the average amount of private
28 days), pursuant to which H will be charged an€cessary for the governmental purposesusiness use of a garage with unas-
specific price reflecting fair market value. H is notOf the issue for a principal purpose ofsigned spaces that is used for govern-
treated as a private business user of the auditoriutcreasing the permitted amount of priiment use and private business use is
because its contract satisfies the exception ofate business use, the Commissionggenerally based on the number of spaces
paragraph (d)(3)(ii) of this section for negotiatedmay determine the amount of privateused for private business use as a per-
arm's-length arrangements. business use according to the greatesentage of the total number of spaces.

(g) Measurement of private businesfercentage of private business use in (iv) Discrete portion.For purposes of
use—(1) In general. In general, the any l-year period. this paragraph (g), measurement of the
private business use of proceeds is allo- (3) Determining average percentageuse of proceeds allocated to a discrete
cated to property under § 1.141-6. Th®f private business useThe average portion of a facility is determined by
amount of private business use of thaPercentage of private business use is theeating that discrete portion as a sepa-
property is determined according to theédverage of the percentages of privateate facility. _ _
average percentage of private busineddusiness use during the 1-year periods (v) Relationship to fair market value.

use of that property during the measureWithin the measurement period. Appro+or purposes of paragraphs (g)(4)(ii)
ment period. priate adjustments must be made fothrough (iv) of this section, if private
(2) Measurement periee-(i) General beginning and ending periods of Iessbusme;s use is reasonably (—_)xp_e_cted as
: ; ; than 1 year. of the issue date to have a significantly
rule. Except as provided in this para- - X
: (4) Determining the average amountgreater fair market value than govern-
graph (g)(2), the measurement period of . . ;
property financed by an issue begins oﬁ’f private business use for a 1-yeament use, the average amount of private
; ; é)enod—(|) In general. The percentage business use must be determined accord-
the later of the issue date of that issu . B . )
; . Of private business use of property foing to the relative reasonably expected
or the date the property is placed in oS . .

: : ny l-year period is the average privatéair market values of use rather than
service and ends on the earlier of th usiness use during that year. This aveanother measure, such as average time
last date of the reasonably expecte ; Uring year. 1f i PO g€

S age is determined by comparing theof use. This determination of relative

economic life of the property or the . A e

- amount of private business use durindair market value may be made as of the
latest maturity date of any bond of the . . ;
; . - . _the year to the total amount of privatedate the property is acquired or placed
issue financing the property (determine : ; A A : . e
; ; usiness use and use that is not privaie service if making this determination
without regard to any optional redemp-_"~. ; . .
: : usiness use (government use) durings of the issue date is not reasonably
tion dates). In general, the period ofb . X i ;

P hat year. Paragraphs (g)(4)(ii) througtpossible (for example, if the financed

reasonably expected economic life of : : ; A ; ! ;

: : v) of this section apply to determineproperty is not identified on the issue
the property for this purpose is based o e average amount of private businesdate). In general, the relative reasonabl
reasonable expectations as of the iss 9 ; P A ' ADTY

use for a 1-year period. expected fair market value for a period

date. # : . . €

o Special rule fundi ¢ (i) Uses at different timesFor a must be determined by taking into ac-
h(”) pemabl_ rulé lor relunadings c;facility in which actual government usecount the amount of reasonably ex-
short-term 0 bll_gatl_ons.FoL an ;]SSU? O and private business use occur at differpected payments for private business use
S ort-tertr)r|1 obligations 1 a'; tde '.S?]uerent times (for example, different days),for the period in a manner that properly
lreasona yf. expects to hre u”b W('jt &he average amount of private businessflects the proportionate benefit to be
ong-term mancmgh (such as bond anyge generally is based on the amount aferived from the private business use.
tl_CIg)é_lthg ncges), ; el measurem_entdpeﬁme that the facility is used for private (5) Common areas.The amount of
”]9 IS bas% ?n; el atestfmz(ajt_urlty algsiness use as a percentage of the tofalivate business use of common areas
ot re]my ond of t ﬁ a?t re und INg 1ISSU&;me for all actual use. In determiningwithin a facility is based on a reason-
Vé't respeé:t t_oht N mandce Propertyihe total amount of actual use, periodsble method that properly reflects the
(determined without regard to any Op-qyring which the facility is not in use proportionate benefit to be derived by
tional redemption dates) : i ;

P ' are disregarded. the users of the facility. For example, in

(iii) Special rule for reasonably ex- (jii) Simultaneous usén general, for general, a method that is based on the
pected mandatory redemptionsf an g facility in which government use andaverage amount of private business use
issuer reasonably expects on the issysrivate business use occur simultaef the remainder of the entire facility
date that an action will occur during theneously, the entire facility is treated aseflects proportionate benefit.
term of the bonds to cause either th@aving private business use. For ex- (6) Allocation of neutral costsPro-
private business tests or the private loagmple, a governmentally owned facilityceeds that are used to pay costs of
financing test to be met and is requiredhat is leased or managed by a nongovssuance, invested in a reserve or re-
to redeem bonds to meet the reasonabl@nmental person in a manner that replacement fund, or paid as fees for a
expectations test of § 1.141-2(d)(2), theults in private business use is treated agualified guarantee or a qualified hedge
measurement period ends on the reasoentirely used for a private business usenust be allocated ratably among the
ably expected redemption date. If, however, there is also private busi-other purposes for which the proceeds

(iv) Special rule for ownership by aness use and actual government use @ve used.
nongovernmental persoiThe amount of the same basis, the average amount of (7) Commencement of measurement
private business use resulting from ownprivate business use may be determineof private business usesenerally, pri-
ership by a nongovernmental person isn a reasonable basis that properly revate business use commences on the
the greatest percentage of private busflects the proportionate benefit to befirst date on which there is a right to
ness use in any 1-year period. derived by the various users of theactual use by the nongovernmental per-



son. However, if an issuer enters into amse test because 25 percent of the proceeds afg) contains rules that apply to both

; ; ed for a private business use. ; ; ;
arrangement for private business use léSExampIe 3. Airport terminal areas treated aspnvate security and private payments.

substantial period before the right tOcommon areasCity N issues bonds to finance the  (2) Present value measurement)
actual private business use commencesnstruction of an airport terminal. Eighty percentUse of present valueln determining
and the arrangement transfers ownersh% the leasable space of the terminal will be leasegvhether an issue meets the private secu-
or is an arrangement for other Iong-terrqh private air carriers. The remaining 20 percent Ofﬂty or payment test, the present value of

I e leasable space will be used for the term of th .
use (such as a lease for a significandonds by N for its administrative purposes. The‘i)he payments or property taken into

portion of the remaining economic life common areas of the terminal, including waiting@Ccount is compared to the present value
of financed property), private businesgreas, lobbies, and hallways are treated as aof the debt service to be paid over the

use commences on the date the arrang E\r/;‘igtb‘fs‘?gegg Lh:eﬁgsﬁar”ers for purposes of theerm of the issue.

ment is entered into, even if the right to (i) Debt service—(A) Debt service
actual use commences after the mea 1.141-4 Private security or payment@d from proceedsDebt service does
surement period. For this purpose, 1@est. not include any amount paid or to be
percent of the measurement period is paid from sale proceeds or investment

generally treated as a substantial period. (8) General rule—(1) Private security proceeds. For example, debt service
or payment. The private security or does not include payments of capitalized
ghayment test relates to the nature of thanterest funded with proceeds.
security for, and the source of, the (B) Adjustments to debt servicBebt
G payment of debt service on an issueservice is adjusted to take into account
Example 1. Research facilityniversity U, a h . . f th d . h di h
state owned and operated university, owns and N€ Private payment portion of the tespayments and receipts that adjust the
operates a research facility. U proposes to financtakes into account the payment of theield on an issue for purposes of section
general improvements to the facility with the debt service on the issue that is directiyl48(f). For example, debt service in-
2;%‘;‘33%‘::[1OIe:‘:ar'CSﬁ“gggergfe’?ﬁ:-WLiih eg(‘;’;o\'/gtr‘br indirectly to be derived from pay- cludes fees paid for qualified guarantees
mental persons that result in private business us%]ents (whether or not to the issuer ounde( § 1.148-4(f) and is adjusted to
because the sponsors will own title to any patent@Ny related party) in respect of propertytake into account payments and receipts
resulting from the research. The governmentaOr borrowed money, used or to be usedn qualified hedges under § 1.148-4(h).
research conducted by U and the research for a private business use. The private (iii) Computation of present value
conducts for the sponsors take place simultagacyrity portion of the test takes into(A) In general.Present values are deter-
neously in all laboratories within the research . . . . .
facility. Al laboratory equipment is available @ccount the payment of the debt servicenined by using the yield on the issue as
continuously for use by workers who perform bothOn the issue tha'_[ is dlreqtly or indirectlythe discount rate and by discounting all
types of research. Because it is not possible tgecured by any interest in property usedmounts to the issue date. See, however,
iFifeig'Cr:O"t"hr'ggsge:ae;;‘?hpf’;giecgsle"‘"'tgbzs?i“ng;tegstfﬁ'or to be used for a private business usg 1.141-13 for special rules for refund-
relative revenues expected to result from thgor payments in respec_:t of prop_erty usedhg bon(_ds. . . .
governmental and nongovernmental research. QF tO be_ l_Jsed for a private busme_s_s_ use. (B) _leed y_|eld lissuesFor a fixed
contributed 90 percent of the cost of the facilityFor additional rules for output facilities, yield issue, yield is determined on the
and the nongovernmental persons contributed 18ee § 1.141-7. issue date and is not adjusted to take
percent of the cost. Under this section, the non- 2y Aggregation of private paymentsinto account subsequent events.
governmental persons are using the facility for a . . - . . .
private business use on the same basis as yand s_ecurlty.For purposes of the private (C) Vanable y|eld. |ssue_s.T he ylel_d
government use of the facility. The portions of theSeCUrity or payment test, payments takeon a variable yield issue is determined
costs contributed by the various users of thénto account as private payments anaver the term of the issue. To determine
Eﬁ'g?{s%oewgﬁ)p% r{gii?ga&iegfstf t}gaéeﬁ;%%ewaayments or property taken into accounthe reasonably expected yield as of any
the users of the facility. The nongovernmental®S private security are aggregated. Howdate, t_he issuer may assume that. the
persons are treated as using 10 percent of tHeVer, the same payments are not takefnture interest rate on a vanabl_e yield
proceeds of the issue. into account as both private security andond will be the then-current interest
Example 2. Stadiun(i) City L issues bonds and private payments. rate on the bonds determined under the
uses all of the proceeds to construct a stadium. L (3) Underlying arrangementThe se- formula prescribed in the bond docu-
enters into a long-term contract with a professionag ity for, and payment of debt servicements. A deliberate action requires a
sports team T under which T will use the stadium . is d ined f both th . f th ield h .
20 times during each year. These uses will occuPN: @n issue is determined from both theecomputation of the yield on the vari-
on nights and weekends. L reasonably expects thé€rms of the bond documents and on thable yield issue to determine the present
the stadium will be used more than 180 othebasis of any underlying arrangement. Arvalue of payments under that arrange-
gw&;eegﬁzig:g’uggniﬁ; V(‘E’Q;)Cg‘ct‘g’t'i':)rg'}’sebgss‘zciounderlying arrangement may result frooment. In that case, the issuer must use
a feasibility study and historical use of the Oldoé‘eparate agreements between th_e partitee ylelpl determlngd as of the date of
stadium that is being replaced by the new stadiunl may be determ!ned on the basis of althe de_llberate action for purposes of
There is no significant difference in the value ofOf the facts and circumstances surrounddetermining the present value of pay-
T's uses when compared to the other uses of thihg the issuance of the bonds. Foments under the arrangement causing
stadium, taking into account the payments that Tayample, if the payment of debt servicghe deliberate action. See paragraph (g)
is reasonably expected to make for its use, . . d by both ledoef thi ionE le 3
Assuming no other private business use, the issf@l @n ISSU€ Is secured by oth a pledge t IS SeCt!On’_ xample S. .
does not meet the private business use test becaud® the full faith and credit of a state or (iv) Application to private security.
not more than 10 percent of the use of the facilityjocal governmental unit and any interestor purposes of determining the present
1S f?r a private business use. ‘ _in property used or to be used in avalue of debt service that is secured by
(if) ITTE ‘;afts are thﬁl same as '?hEtXf‘hmP'? 3_(') rivate business use, the issue meets tipeoperty, the property is valued at fair
except that - reasonably expects at ihe StaCliByate security or payment test. market value as of the first date on
will be used not more than 60 other times eacl . .
year, none of which will give rise to private (D) Measurement of private paymentsvhich the property secures bonds of the

business use. The issue meets the private busine88d security—(1) Scope.This paragraph issue.

(8) Examples. The following ex-
amples illustrate the application of thi

paragraph (g):



(c) Private payments-(1) In general. space in a financed facility and during (iii) Allocations among two or more
This paragraph (c) contains rules thathe year pays $500 for ordinary andsources of fundingln general, except as
apply to private payments. necessary expenses properly allocable frovided in paragraphs (c)(3)(iv) and (v)

(2) Payments taken into accourli) the operation and maintenance of thabf this section, if a payment is made for
Payments for use-(A) In general.Both space and $400 for general overheathe use of property financed with two or
direct and indirect payments made byand general administrative expensemore sources of funding (for example,
any nongovernmental person that isrgperly allocable to that space, $500 obquity and a tax-exempt issue), that
treated as using proceeds of the iSSU@e $5000 received would not be conpayment must be allocated to those
are taken into account as private Paysijered a payment for the use of theources of funding in a manner that
ments to the extent allocable to the, ,ceeds allocable to that space (regardeasonably corresponds to the relative
proceeds used by that person. Paymenfg "t \ne manner in which that $500 iggmounts of those sources of funding that
are taken into account as private PaY: ctually used). are expended on that property. If an
ments only to the extent that they are (i) Refinanced debt servicePay- issuer has not retained records of

made for the period of time that pro- . .
ceeds are use% for a private bus?neé?ems of debt service on an issue to b@mounts expended on the property (for

use. Payments for a use of proceed¥@de from proceeds of a refunc_jing;x;mv\?;i’ l;ﬁﬁ? rgg Oéaﬁgsﬁ,sefgieatﬁg'lg;ﬂg
include payments (Whether or not to théSSUe are t.aken Into account a$ p“Vat ation) an issuery ma use reasonab'e
issuer) in respect of property financed?@yMents in the 'same proportion thai:stima'ées of those ex gnditures For this
(directly or indirectly) with those pro- (e present value of the payments takeft B2 S & (OSSR TR (O
ceeds, even if not made by a privatdNO account as private payments for th&Urpose,

business user. Payments are not made §gfunding issue bears to the preserﬁ't;?'la;rr:]()e# traéxc%itjitfrrss ailrlfxiﬁteeds;ﬁqte
respect of financed property if thoseValué of the debt service to be paid orﬂqaﬁner asgin §pl 141-3(g)(6). A pay-
payments are directly allocable to othefn® refunding issue. For example, if all = == “0 % 2 &2 gert .map ge
property being directly used by theth® debt service on a note is paid WItHFT;Iocated to two or r?wrg igsuesythat
person making the payment and thosBroceeds of a refunding issue, the notﬁnance roperty according to the rela-
payments represent fair market valul®ets the private security or paymeni ° amorzmtg ofy debt serv?ce (both paid
compensation for that other use. SelfSt if (and to the same extent that) the nd accrued) on the issues durin pthe
paragraph (g) of this sectioExample 4 r_efundmg issue meets the_ private seCLF-‘nnual eriod for which the pa megr]lt is
and Example 5.See also paragraph!lly Or payment test This paragraphamade i? that allocation rea£or¥abl re-
(c)(3) of this section for rules relating to ()(2)(i) does not apply to payments, ' > "o Dot TS etance o¥ the
allocation of payments to the source of1at arise from deliberate actions t.hagrran ement. In general allocations of
sources of funding of property. occur more than 3 years after the retlre-a mgents ac.cordig to relative debt ser-
(B) Payments not to exceed ugeay- Ment of the prior issue that are notp_3(/a  sonabl r?aflect the _economic
ments with respect to proceeds that ar asonably expected on the issue date_&flfbstance of }[/he arrangement if the
used for a private business use are ndf€ refunding issue. For purposes of this turity of the bond . bl
taken into account to the extent that th&aragraph (c)(2)(ii), whether an issue 'gn%ﬁgsytg thee regrs]oi;;&asggaeée%ogg)_
present value of those payments exceeds €funding issue is determined V.V'thouﬁf,m-c life of the bro eyrt gnd debt
the present value of debt service oredard to 8 1.150-1(d)(2)(i (relating to r\,il I ment ﬁtﬁ gnd r
those proceeds. Payments need not (5€T@in payments of interes). S Ty o 1 e e 2P

directly derived from a private business (3) Allocation of payments-()) In proximately level from year to year.

user, howe\/er, to be taken into accoungeneral.Private payments for the use of (IV) Payments ma.de u.nder an far-
Thus, if 7 percent of the proceeds of arProperty are allocated to the source o;a_ag\ggment entefretc)j '3;2 in c;)nnectlon
issue is used by a person over thélifferent sources of funding of property.V! tlisu?hnce 0 fon ' E[)rlva%pay—d

measurement period, payments with reThe allocation to the source or different™€Mt TOr In€ us? ct)h ptrqper ytmadel utn er
spect to the property financed with those&ources of funding is based on all of thé’:ln arre;_ngeme_?h tha I.S entere I? Othm
proceeds are taken into account as prfaCts and circumstances, inC|Udin9C0nne(t:hlotn f-W' ?h |E¢,suancet ol he
vate payments only to the extent that thavhether an allocation is consistent withS3u€ that finances that properly gener-

present value of those payments doedle purposes of section 141. In generaF,‘"y is allocated to that issue. Whether

not exceed the present value of 7 perd private payment for the use of prop&" arrangement is entered into in con-
cent of the debt service on the issueerty is allocated to a source of funding!eCtion with the issuance of an issue is
. letermined on the basis of all of the
(C) Payments for operating expensesbased upon the nexus between the pa s and ci ‘ A ¢
Payments by a person for a use ofMment and both the financed property an CSdé_ln .(|3||'Ctum$t E(lanES. Tarﬁlngtemen
proceeds do not include the portion ofhe source of funding. For this purpose;> ' lnt_arly 'trﬁihe as en eref info in
any payment that is properly allocabledifferent sources of funding may includeS0Nection with the issuance ot an issue
to the payment of ordinary and necesdiﬁerent tax-exempt issues, taxable |Sl_ . .
sary expenses (as defined under sectides, and amounts that are not derived (A) The issuer enters into the ar-
162) directly attributable to the opera-fom a borrowing, such as revenues ofangement during the 3-year period be-
tion and maintenance of the financed®n issuer (equity). ginning 18 months before the issue date;
property used by that person. For this (ii) Payments for use of discrete?nd
purpose, general overhead and adminigproperty. Payments for the use of a (B) The amount of payments reflects
trative expenses are not directly attributdiscrete facility (or a discrete portion ofall or a portion of debt service on the
able to those operations and maintea facility) are allocated to the source olSSUE.
nance. For example, if an issuer receivedifferent sources of funding of that (v) Allocations to equity.A private
$5,000 rent during the year for use ofdiscrete property. payment for the use of property may be



allocated to equity before payments aréreated as payments in respect of profhave been made. For example, if an
allocated to an issue only if— erty used or to be used for a privatdssuer uses proceeds to make a grant to
(A) Not later than 60 days after thebusiness use. Thus, payments made ky taxpayer to improve property, agree-
date of the expenditure of thosemembers of the general public for usements that impose reasonable conditions
amounts, the issuer adopts an officiabf a facility used for a private businesson the use of the grant do not cause a
intent (in a manner comparable touse (for example, a facility that is thetax on that property to fail to be a
§ 1.150-2(e)) indicating that the issuesubject of a management contract thajenerally applicable tax. If an agreement
reasonably expects to be repaid for theesults in private business use) are takely a taxpayer causes the tax imposed on
expenditure from a specific arrangednto account as private security to thehat taxpayer not to be treated as a
ment; and extent that they are made for the periodenerally applicable tax, the entire tax
(B) The private payment is made notof time that property is used by apaid by that taxpayer is treated as a
later than 18 months after the later ofprivate business user. special charge, unless the agreement is
the date the expenditure is made or the (6) Allocation of security among is- limited to a specific portion of the tax.
date the project is placed in servicesues.In general, property or payments (jjy |mpermissible agreementsThe
(d) Private security—(1) In general. from the disposition of that property thatfo|lowing are examples of agreements
This paragraph (d) contains rules thaare taken into account as private seCYynat cause a tax to fail to have a
relate to private security. rity are allocated to each issue securegenerally applicable manner of determi-
(2) Security taken into accounfThe by the property or payments on a reapation and collection: an agreement to
property that is the security for, or thesonable basis that takes into accoume personally liable on a tax that does
source of, the payment of debt servicdbondholders’ rights to the payments Ofot generally impose personal liability,
on an issue need not be property fiproperty upon default. to provide additional credit support such
nanced with proceeds. For example, un- (e) Generally applicable taxes(1l) a5 a third party guarantee, or to pay
improved land or investment securitiesGeneral rule.For purposes of the pri- ynanticipated shortfalls; an agreement
used, directly or indirectly, in a private vate security or payment test, generallyegarding the minimum market value of
business use that secures an issue prapplicable taxes are not taken into acproperty subject to property tax; and an
vides private security. Private securitycount (that is, are not payments from &greement not to challenge or seek
(other than financed property and pri-nongovernmental person and are NQleferral of the tax.
vate payments) for an issue is taken intpayments in respect of property used for
account under section 141(b), howevem private business use).
only to the extent it is provided, directly (2) Definition of generally applicable
or indirectly, by a user of proceeds oftaxes. A generally applicable tax is an
the issue. enforced contribution exacted pursuan
(3) Pledge of unexpended proceedgo legislative authority in the exercise of
Proceeds qualifying for an initial tempo-the taxing power that is imposed an
rary period under 8§ 1.148-2(e)(2) or (3)collected for the purpose of raising
or deposited in a reasonably requ_lredevenue to be used for government xpected value of the property following
reserve or replacement fund (as definedurposes. A generally applicable tax, o improvement; an agreement to in-
in § 1.148-2(f)(2)(i)) are not taken intomust have a uniform tax rate that is ' :

4 ; sure the property and, if damaged, to
account under this paragraph (d) beforapplied to all persons of the SaME .<iore the property: a right of a grantor
the date on which those amounts arelassification in the appropriate jurisdic—to rescind tr?e perty, a rg 9

; ; . ; grant if property taxes are
either expended or loaned by the issudion and a generally applicable mannef, . paid: and an agreement to reduce or
to an unrelated party. of determination and collection. limit the, amount of taxes collected to

(4) Secured by any interest in prop- (3) Special chargesA payment for a further a bona fide governmental pur-
erty or paymentsProperty used or to be special privilege granted or service ren- ose. For example. an agreement to
used for a private business use andered is not a generally applicable taxgbaté taxes to penf:oura 9

; X ; ge a property

payments in respect of .tha.t property ar&pecial assessments palq by pro_perté{Wner to rehabilitate property in a dis-
_treated as private security if any interesbwners benefiting from fmanced' iM- .\ essed area is a permissible agreement,
in that property or payments secures thprovements are not generally applicable L
payment of debt service on the bondstaxes. For example, a tax or a payment (5.) Payments in lieu of taxesA tax
For this purpose, the phrase any interest lieu of tax that is limited to the €duivalency payment and any other pay-
in is to be interpreted broadly andproperty or persons benefited by arf€Nt in lieu of a tax is treated as a
includes, for example, any right, claim,improvement is not a generally appli-9¢nerally applicable tax if—
title, or legal share in property or pay-cable tax. (i) The payment is commensurate
ments. (4) Manner of determination and col- With and not greater than the amounts

(5) Payments in respect of property.lection—(i) In general. A tax does not imposed by a statute for a tax of general
The payments taken into account akave a generally applicable manner o@pplication; and
private security are payments in respealetermination and collection to the ex- (ii) The payment is designated for a
of property used or to be used for aent that one or more taxpayers mak@ublic purpose and is not a special
private business use. Except as otheeny impermissible agreements relatingharge (as described in paragraph (e)(3)
wise provided in this paragraph (d)(5)to payment of those taxes. An impermisof this section). For example, a payment
and paragraph (d)(6) of this section, thesible agreement relating to the paymenn lieu of taxes made in consideration
rules in paragraphs (c)(2)(i)(A) and (B)of a tax is taken into account whether offor the use of property financed with
and (c)(2)(ii) of this section apply to not it is reasonably expected to result irtax-exempt bonds is treated as a special
determine the amount of paymentsny payments that would not otherwisecharge.

(iii) Permissible agreement3he fol-

lowing are examples of agreements that
do not cause a tax to fail to have a
ﬂenerally applicable manner of determi-
ation and collection: an agreement to
se a grant for specified purposes
whether or not that agreement is se-
ured); a representation regarding the



(f) Certain waste remediation (iv) The payments from those non-more than 10 percent of the proceeds. Using the 6

; ; percent yield as the discount rate, M reasonably
bonds—(1) Scope. This paragraph (f) governmental persons, when and if re xpects on the issue date that the present value of

applies to bonds issued to finance ha_ZGeNEd!_ are used either to redeem boncf@ase payments to be made by T will be 8 percent
ardous waste clean-up activities on priof the issuer or to pay for costs of anyof the present value of the total debt service on
vately owned land (hazardous wastéazardous waste remediation projecthe bonds. After the issue date of the bonds,
remediation bonds) and interest rates decline significantly, so that the yield
’ . . n the bonds over their entire term is 4 percent.
(2) Persons that are not private us- (v) In the_ case when a judgment (buﬂsing this actual 4 percent yield as the discount
ers. Payments from nongovernmentanot a final judgment) has been entereghte, the present value of lease payments made by
persons who are not (other than coinciby the issue date against a nongoverrr is 12 percent of the present value of the actual

dentally) either users of the site being“nema| person, there are, as of the issuetal debt service on the bonds. The bonds are not

; . :Qrivate activity bonds because M reasonably ex-
remediated or persons potentially redate, costs of hazardous waste remedi ected on the issue date that the bonds would not

sponsible for disposing of hazardoudion other than those Tinanced W_ith th€mneet the private security or payment test and
waste on that site are not taken intd®onds that may be financed with thepecause M did not take any subsequent deliberate

account as private security. This parapayments_ action to meet the private security or payment test.

. ; _ (i) The facts are the same a8xample 3(i),
graph (f)(2) applles to payments that (g) Examples. The fOllOWIﬂg ex except that 5 years after the issue date M leases a

secure (directly or indirectly) the pay- amp_les illustrate the application of thisge onq fioor to Corporation S, a nongovernmental
ment of principal of, or interest on, theSection: person, under a long-term lease. Because M has
bonds under the terms of the bonds. Example 1.Aggregation of pgyments. State B taken a deliberate action, the present value of the
. . . issues bonds with proceeds of $10 million. B useease payments must be computed. On the date
This paragraph (f)(2) applies only '.f the$9.7 million of the proceeds to construct a 10-this Ie;)sg is entered into, M Peasonably expects
payments are_made pursuant to e|th_er glory office building. B uses the remaining that the yield on the bonds over their entire term
generally applicable state or local taxings300,000 of proceeds to make a loan to Corporawill be 5.5 percent, based on actual interest rates
statute or a state or local statute thaton Y. In addition, Corporation X leases 1 floor of to date and the then-current rate on the variable
regulates or restrains activities on arihe building for the term of the bonds. Under aIIyi_eId bonds. M uses this 5.5 percent yield as the
industry-wide basi f h of the facts and circumstances, it is reasonable tdiscount rate. Using this 5.5 percent yield as the
ustry-wide DbasiS Or persons who arggcate 10 percent of the proceeds to that 1 floomdiscount rate, as a percentage of the present value
engaged in generating or handling hazas a percentage of the present value of the delf the debt service on the bonds, the present value
ardous waste, or in refining, producingservice on the bonds, the present value of Y's loanf the lease payments made by S is 3 percent. The
or transporting petroleum, provided thafepe}yments is 3 rierper;t and thte _IQLescgnt é/alue gonds areI pri\]fathe activity bonds because the
-X's lease payments is 8 percent. The bonds megiresent value of the aggregate private payments is
those payments do not represent, | e private security or payment test because thgreater than 10 percent of the present value of
substance, payment for the use of pPropivate payments taken into account are more thadebt service.
ceeds. For this purpose, a state or locab percent of the present value of the debt service Example 4. Payments not in respect of financed
statute that imposes payments that hav the bonds. property. In order to further public safety, City Y
substantially the same character as thoselﬁ)_(aerleb;._ I_ndire;:t private pli’:l)_/mentsl, a Iissues tadx assessment _bqnds tf|1e p_rocee_lc_js olf which
. . olitical subdivision of a state, will issue severalare used to move existing electric utility lines
described in Chapter 38 of .the Code a‘rgeries of bonds from time to time and will use theunderground. Although the utility lines are owned
treated as generally applicable taxeyroceeds to rehabilitate urban areas. Under all dfy a nongovernmental utility company, that com-
(3) Persons that are private userf. the facts ahng circumgtﬁnces, the prival’:e_ businﬁ;mgy is under no ogligabtiondto m'(I)IV% the Ii_rées. The
use test will be met with respect to each issue thalebt service on the bonds will be paid usin
payments from .nongovemmemal perWiII be used for the rehabilitgtion and constructionassessments levied by City Y on the cﬂstomers %f
SODS who a_re either users of the _Slt%f buildings that will be leased or sold to nongov-the utility. Although the utility lines are privately
being remediated or persons potentiallgmmental persons for use in their trades opwned and the utility customers make payments to
responsible for disposing of hazardousdusinesses. Nongovernmental persons will makthe utility company for the use of those lines, the
waste on that site do not secure (directl ayments for these sales and leases. There is @agsessments are payments in respect of the cost of

T I imitation either on the number of issues or therelocating the utility line. Thus, the assessment
or mdl.reCtly) the payment of prmupal aggregate amount of bonds that may be outstangrayments are not made in respect of property used
of, or interest on, the bonds under theéng No group of bondholders has any legal claimfor a private business use. Any direct or indirect
terms of the bonds, the payments are n@tior to any other bondholders or creditors withpayments to Y by the utility company for the
taken into account as private paymentgespect to specific revenues of J, and there is nondergrounding are, however, taken into account
This paragraph (f)(3) applies only if ata;z)?ggte?rin:)a\{iv; ?rrlfcl))yarterﬁz? LéJerSccf)rr?s?t}u?:ti\e;lrttlr(ijuslf‘i SE,;rz:\ﬁE)elepasymPe:;rsﬁents from users of proceeds
the time the bonds are issued the pa)g'r si_nking fund, or are otherwise segregated othat are not private business users taken into
ments from those nongovernmental pefrestricted for the benefit of any group of bond-account.City P issues general obligation bonds to
sons are not material to the security foholders. There is, however, an unconditional oblifinance the renovation of a hospital that it owns.
the bonds. For this purpose paymemgation by J to pay the principal of, and the interestThe hospital is operated for P by D, a nongovern-

. " on, each issue. Although not directly pledgedmental person, under a management contract that

are nOF material to the security for theunder the terms of the bond documents, the leasessults in private business use under § 1.141-3. P
bonds if— and sales are underlying arrangements. The payill use the revenues from the hospital (after the
(i) The payments are not required forments relating to these leases and sales are takessyuired payments to D and the payment of

the payment of debt service on thénto account as private payments to determlneperanon'and maintenance expenses) to pay the
bonds: whether each issue of bonds meets the privatéebt service on the bonds. The bonds meet the

s o security or payment test. private security or payment test because the rev-

(i) The amount and timing of the Example 3. Computation of payment in variableenues from the hospital are payments in respect of
payments are not structured or designegeld issues(i) City M issues general obligation property used for a private business use.
to reflect the payment of debt service Orgonds Wlth proc_ee_ds of $10 million to finance a Example 6. Limitation of amount of payments to
the bonds: -story office building. The bonds bear interest almmount of private business use not determined

€ bonds; a variable rate that is recomputed monthly accordannually. City Q issues bonds with a term of 15

(iii) The receipt or the amount of theing to an index that reflects current market yieldsyears and uses the proceeds to construct an office
payment is uncertain (for example, as o J L W leases 1 foor of héroughout he. 15-year term. @ enters. nto- a
the issue dat.e’ no fl.nal JUdgmem ha ffice building to Corporation T, a nongovernmen-5-year lease with Corporation R under which R is
been entered into against the NONGoVerRs| person, for the term of the bonds. Under all oftreated as a user of 11 percent of the proceeds. R
mental person); the facts and circumstances, T is treated as usingill make lease payments equal to 20 percent of



the annual debt service on the bonds for each ye#s not financed property, the obligations do noternmental persons. Section 1.141-2(d)
of the lease. The present value of R’s leaséneet the private security or payment test. ; ; o :

; / applies in determining whether the pri-
payments is equal to 12 percent of the present Example 10. Allocation of payments among PP | fi . gw P
value of the debt service over the entire 15-yeaissues.University L, a political subdivision, issued vgtg oan financing test is met. In d?ter'
term of the bonds. If, however, the lease paymentdifée separate series of revenue bonds durinining whether the proceeds of an issue

taken into account as private payments werd989, 1991, and 1993 under the same bondre ysed to make or finance loans,

limited to 11 percent of debt service paid in eacHesolution. L used the proceeds to construct facili | . i
year of the lease, the present value of thesties exclusively for its own use. Bonds |ssued'nd'reCt' as well as direct, use of the

payments would be only 8 percent of the deptinder the resolution are equally and ratably seproceeds is taken into account.
service on the bonds over the entire term of thgU'ed and payable solely from the income derived (jy) Measurement of testn determin-

. - y L from rates, fees, and charges imposed by L : ’ :
bonds. The bonds meet the private security Of 1o use of the faciliies. The bonds issued inlmg whether the private loan financing

payment fest, because R's lease payments aigaqg " 1991, and 1993 are not private activityl€St is met, the amount actually loaned
taken into account as private payments in af,nq4q in 1997, L issues another series of bondk0 @ nhongovernmental person is not
amount not to exceed 11 percent of the debfijer the resolution to finance additional facilities.discounted to reflect the present value of
service of the bonds.. L leases 20 percent of the new facilities for theiha |oan repavments

Example 7. Allocation of payments to funds noterm of the 1997 bonds to nongovernmentaeF ] p y )
derived from a borrowing. City Z purchases persons who will use the facilities in their trades (C) Definition of private loar—(1) In
property for $1,250,000 using $1,000,000 of progr pusinesses. The present value of the leasgeneral. Any transaction that is gener-
ceeds of its tax increment bonds and $250,000 Qfayments from the nongovernmental users W”blly characterized as a loan for federal

other revenues that are in its redevelopment funGqual 15 percent of the present value of the de c
Within 60 days of the date of purchase, Z deda"e‘égrvice onpthe 1997 bonrcjis. L will commingle all'"cOMe tax purposes is a loan for pur-

its intent to sell the property pursuant to aof the revenues from all its bond-financed facili- P0S€s of this section. In addition, a loan
redevelopment plan and to use that amount t@es in its revenue fund. The present value of thenay arise from the direct lending of
re'mb“:jse iy 'sdet‘;]e'opme”t f“?dl- The b?”dts arfortion of the lease payments from nongovemnpond proceeds or may arise from trans-
secured only Dy the incremental property taxegnental lessees of the new facilities allocable to th ; ; ; gr :
attributable to the increase in value of the propertyi997 bonds under paragraph (d) of this section i(;aCt'onS n Wh'Ch_ |nd|r¢ct benefits that
from the planned redevelopment of the propertyless than 10 percent of the present value of th@f€ the economic equivalent of a loan
Within 18 months after the issue date, Z sells thejebt service on the 1997 bonds because the bofe conveyed. Thus, the determination
financed property to Developer M for $250,000,documents provide that the bonds are equally angf whether a loan is made depends on
which _Z uses to reimburse the redevelopmentatably secured. Accordingly, the 1997 bonds dahe substance of a transaction rather

fund. The property that M uses is financed bothot meet the private security test. The 1997 bond .
with the prOCeedS of the bonds and Z's redevelopmeet the private payment test, however, becau an its form For examp|e7 a |ease or

ment fund. The payments by M are properlyihe private lease payments for the new facility ar@ther contractual arrangement (for ex-

allocable to the costs of property financed with theproperly allocated to those bonds (that is, becausample, a management contract or an
amounts in Z's redevelopment fund. See paranone of the proceeds of the prior issues were usedutput contract) may in substance con-
graphs (c)(3)(i) and (\{) of this section. ' for the new facilities). See paragraph (c) of thisgtitite a loan if the arrangement trans-
Example 8. Allocation of payments to differentsection. . .
sources of funding—improvemenits.1997, City L Example 11. Generally applicable taf) Au- fers tax ownershlp of the fa-Cllllty to a
issues bonds with proceeds of $8 million tothority N issues bonds to finance the constructiolongovernmental person. Similarly, an
finance the acquisition of a building. In 2002, L of a stadium. Under a long-term lease, Corporatiomutput contract or a management con-
spends $2 million of its general revenues toX, a professional sports team, will use more thafrgct with respect to a financed facility
improve the heating system and roof of thelO percent of the stadium. X will not, however, .
building. At that time, L enters into a 10-year make any payments for this private business usgenerally is not treated as a Iqan of
lease with Corporation M for the building provid- The security for the bonds will be a ticket tax Proceeds unless the agreement in sub-
ing for annual payments of $1 million to L. The imposed on each person purchasing a ticket for agtance shifts significant burdens and
lease payments are at fair market value, and thevent at the stadium. The portion of the ticket taxhpenefits of ownership to the nongovern-
lease payments do not otherwise have a significarttributable to tickets purchased by persons attenqﬁentaj purchaser or manager of the
nexus to either the issue or to the expenditure ahg X's events will, on a present value basis,,_ ..
general revenues. Eighty percent of each leasexceed 10 percent of the present value of the delgﬁc'“ty'
payment is allocated to the issue and is taken intservice on N's bonds. The bonds meet the private (2) Application only to purpose in-
account under the private payment test becausecurity or payment test. The ticket tax is not 3vestment+s—(i) In general. A loan may
each lease payment is properly allocated to thgenerally applicable tax and, to the extent that thi)e either a purpose investment or a
sources of funding in a manner that reasonablyax receipts relate to X's events, the taxes ar . purp .
corresponds to the relative amounts of the sourcgsayments in respect of property used for a privat§lONPUrpose investment. A loan that is a
of funding that are expended on the building. business use. nonpurpose investment does not cause

Example 9. Security not provided by users of (i) The facts are the same #xample 11(), the private loan financing test to be met.
proceeds not taken into accour@ounty W issues €xcept that the ticket tax is imposed by N ongq, example, proceeds invested in loans,

certificates of participation in a lease of a buildingtickets purchased for events at a number of large S :
that W owns gnd Cfvenams to appropriate ann,E,Jéqntertainment facilities within the N’s jurisdiction such as obligations of the United States,

payments for the lease. A portion of each paymerffor example, other stadiums, arenas, and conceﬂurlng a temporary period, as part of a
is specified as interest. More than 10 percent ohalls), some of which were not financed withreasonably required reserve or replace-
the building is used for private business use. Non&x-exempt bonds. The ticket tax is a generallynent fund, as part of a refunding es-
of the proceeds of the obligations are used witt@Pplicable tax and therefore the revenues from thlgrOW' or as part of a minor portion (as

respect to the building. W uses the proceeds of thi&x are not payments in respect of property use : :
oblirg);ations to make a grant to Corgoration Y forfor a private business use. The receipt of the tickeeach of those terms are defined in

the construction of a factory that Y will own. Y tax does not cause the bonds to meet the priva® 1.148-1 or § 1.148-2) are generally

makes no payments to W, directly or indirectly, forSE€Curity or payment test. not treated as loans under the private
its use of proceeds, and Y has no relationship to . ) ) loan financing test.

the users of the leased building. If W defaulis§ 1.141-5 Private loan financing test. .. .

under the lease, the trustee for the holders of the (i) Certain prepayments treated as

certificates of participation has a limited right of (&) In general.Bonds of an issue are loans. Except as otherwise provided, a
repossession under which the trustee may nqvrivate activity bonds if more than theprepayment for property or services is
foreclose but may lease the property to a neegser of 5 percent or $5 million of thetreated as a loan for purposes of the
;Z’li’:édatb;a';r:n?rr\'fee:e;’f'?ne'pfggeg)?"ﬂig‘;nsfofr roceeds of the issue is to be usegrivate loan financing test if a principal

private business use. However, because the profdirectly or indirectly) to make or fi- purpose for prepaying is to provide a
erty is not provided by a private business user antlance loans to persons other than gowenefit of tax-exempt financing to the



seller. A prepayment is not treated as aequires property owners to finance angible, or required, to make deferred
loan for purposes of the private loangovernmental tax or assessment of gempayments of the tax or assessment giv-
financing test if— eral application for an essential governing rise to a tax assessment loan on an
(A) The prepayment is made for amental function that satisfies each of theequal basis (the equal basis require-
substantial business purpose other thamquirements of paragraphs (d)(3ment). A tax or assessment does not
providing a benefit of tax-exempt fi- through (5) of this section. satisfy the equal basis requirement if the
nancing to the seller and the issuer has (3) Mandatory tax or other assess-terms for payment of the tax or assess-
no commercially reasonable alternativanent.The tax or assessment must be ament are not the same for all taxed or
to the prepayment; or enforced contribution that is imposedassessed persons. For example, the equal
(B) Prepayments on substantially theand collected for the purpose of raisingoasis requirement is not met if certain
same terms are made by a substantiabvenue to be used for a specific purproperty owners are permitted to pay the
percentage of persons who are similarlpose (that is, to defray the capital costax or assessment over a period of years
situated to the issuer but who are nobf an improvement). Taxes and assessvhile others must pay the entire tax or
beneficiaries of tax-exempt financing.ments do not include fees for servicesassessment immediately or if only cer-
(3) Grants—(i) In general.A grant of The tax or assessment must be imposddin property owners are required to
proceeds is not a loan. Whether a trangursuant to a state law of general appliprepay the tax or assessment when the
action may be treated as a grant or aation that can be applied equally tgproperty is sold.
loan depends on all of the facts andhatural persons not acting in a trade or (ii) General rule for guaranteesA
circumstances. business and persons acting in a trade guarantee of debt service on bonds, or
(i) Tax increment financing-(A) In business. For this purpose, taxes andf taxes or assessments, by a person that
general. Generally, a grant using pro-assessments that are imposed subject it treated as a borrower of bond pro-
ceeds of an issue that is secured bgrotest procedures are treated as eweeds violates the equal basis require-
generally applicable taxes attributable tdorced contributions. ment if it is reasonable to expect on the
the improvements to be made with the (4) Specific essential governmentaldate the guarantee is entered into that
grant is not treated as a loan, unless theinction—(i) In general. A mandatory payments will be made under the guar-
grantee makes any impermissible agreg¢ax or assessment that gives rise to a taantee.
ments relating to the payment that reassessment loan must be imposed for (6) Coordination with private busi-
sults in the taxes imposed on that taxene or more specific, essential governness testsSee 88 1.141-3 and 1.141-4
payer not to be treated as generallynental functions. for rules for determining whether tax
applicable taxes under § 1.141-4(e). (ii) Essential governmental functionsassessment loans cause the bonds fi-
(B) Amount of loan.If a grant is For purposes of paragraph (d) of thisnancing those loans to be private activ-
treated as a loan under this paragrapbection, improvements to utilities andity bonds under the private business use
(c)(3), the entire grant is treated as a&ystems that are owned by a governand the private security or payment
loan unless the impermissible agreememhental person and that are available forests.
is limited to a specific portion of the use by the general public (such as (e) Examples. The following ex-
tax. For this purpose, an arrangemendidewalks, streets and street-lights; ele@amples illustrate the application of this
with each unrelated grantee is treated dsic, telephone, and cable television syssection:
a separate grant. tems; sewage treatment and disposal Example 1. Turnkey contract not treated as a
(4) Hazardous waste remediationsystems; and municipal water facilities)°a"- State agency Z and federal agency H will
bonds. In the case of an issue ofserve essential governmental functionsgaCh contrioute to rehabilfate a projeat awned by
A . H can only provide its funds through a
hazardous waste remediation bondsor other types of facilities, the extentcontribution to Z to be used to acquire the
payments from nongovernmental perto which the service provided by therehabilitated project on a tumnkey basis from an
sons that are either users of the sitéacility is customarily performed (and 1%”8;33'0‘1;2?';%‘2{ gxrﬁ‘e{hg‘irﬁ}a‘ie%hﬁg%ag’
being re_medlated_or persons potentiallfinanced with governmental _bonds) by:ehabmmted 7 issues its notes to provide funds
responsible for disposing of hazardougovernments with general taxing powersor construction. A portion of the notes will be
waste on that site do not establish thats a primary factor in determining retired using the H contribution, and the balance
the transaction is a loan for purposes oivhether the facility serves an essentiadf the notes will be retired through the issuance by
this section. This paragraph (c)(4) apgovernmental function. For exampleZ of long-term bonds. Z lends the proceeds of its
. . otes to Developer B as construction financing
plies only if those payments do notparks that are owned by a governmenta}, yransfers title to B for a nominal amount. The
secure the payment of principal of, orperson and that are available for use byonveyance is made on condition that B rehabili-
interest on, the bonds (directly or indi-the general public serve an essentiahte the property and reconvey it upon completion,
rectly), under the terms of the bonds andjovernmental function. Except as othermégezCfgrgfj“ift‘i'ggsﬂ;eref'gg: ;‘; t]:(sJ;::ee(j re§°£ﬁi¥?,l°rﬁe'fz
those payments are not taken into aowise _.prowded in thls_ parz_atgraphas an additional insured on all insurance. Upon
count under the private payment tes{d)(4)(ii), commercial or industrial fa- completion, B must transfer title to the project
pursuant to § 1.141-4(f)(3). cilities and improvements to propertyback to Z at a set price, which price reflects B's
(d) Tax assessment loan exception owned by a nongovernmental person d@osts and profit, not fair market value. Further,
(1) General rule.For purposes of this not serve an essential governmentd|!S Price is adjusted downward fo reflect any
. . : L . cost-underruns. For purposes of section 141(c),
section, a tax assessment loan that satifinction. Permitting installment  pay- ihis transaction does not involve a private loan.
fies the requirements of this paragrapiments of property taxes or other taxes iS Example 2. Essential government function re-
(d) is not a loan for purposes of thenot an essential governmental functionquirement not metCity D creates a special taxing
private loan financing test. (5) Equal basis requirement(i) In ﬁ'fntﬁﬁnﬁﬁns'iflggngf ?r:gfe?ey Sirvinsede%irﬁcn"ﬂﬁec’ﬁ{al
(2) Tax assessment loan deflneA.. general_. Owners of both bus!r)ess andclean_up_ Dpimposes a Specgl tax on each parcel
tax assessment loan is a loan that ariseemnbusiness property benefiting fromyithin the district in an amount that is related to
when a governmental person permits othe financed improvements must be elithe expected environmental clean-up costs of that



parcel. The payment of the tax over a 20-yeatp any government use of those proeven though the use by the nongovern-

period is treated as a loan by the property owner, : ; ; F
for purposes of the private loan financing test, TheEeeds (disproportionate use). mental person is not directly related to

special district issues bonds, acting on behalf of D, (2) Application of unrelated or dis- that Oth_er use. o
that are payable from the special tax levied withinproportionate use test(i) Order of ap- (c) Disproportionate use-(1) Defini-

the distfict, and uses the proceeds to pay for MBlication. The unrelated or dispropor-tion of disproportionate useA private
Costs or environmental clean-up on € property. . . . H H H :
within the district. The bonds meet the privatetlONate use test Is applied by firstbusiness use is disproportionate to a

loan financing test because more than 5 percent életermining whether a private busineséelated government use only to the ex-
the proceeds of the issue are loaned to nongoverise is related to a government use€nt that Fhe amount of proceeds used
mental persons. The issue does not meet the text, private business use that relates t®r that private business use exceeds the

assessment loan exception because the improve- . . mount of proceeds used for the related
ments to property owned by a nongovernmental .govemmem use is examined to deted P

person are not an essential governmental functiofliN€ whether it is disproportionate togovernment use. For example,_a private
under section 141(c)(2). The issue also meets thhat government use. use of $100 of proceeds that is related
private business tests of section 141(b). (i) Aggregation of unrelated and dis- to a government use of $70 of proceeds

proportionate useAll the unrelated use results in $30.of disproportionate use.
and disproportionate use financed with (2) Aggregation of related useslf
the proceeds of an issue are aggregatd@fO or more private business uses of the
(a) Allocation of proceeds to expendi-to determine compliance with the unreProceeds of an issue relate to a single
tures. For purposes of §§ 1.141-1lated or disproportionate use test. Thgovernment use of those proceeds, those
through 1.141-15, the provisions ofamount of permissible unrelated andPrivate business uses are aggregated to
§ 1.148-6(d) apply for purposes of allo-disproportionate private business use 8Pply the disproportionate use test.
cating proceeds to expenditures. Thusjot reduced by the amount of private (3) Allocation rule.If a private busi-
allocations generally may be made usingpusiness use financed with the proceed3ess use relates to more than a single
any reasonable, consistently applied a®mf an issue that is neither unrelated usese of the proceeds of the issue (for

§ 1.141-6 Allocation and accounting
rules.

counting method, and allocations undenor disproportionate use. example, two or more government uses
section 141 and section 148 must be (jij) Deliberate actions.A deliberate Of the proceeds of the issue or a govern-
consistent with each other. action that occurs after the issue dat@'ent use and a private use), the amount
(b) Allocation of proceeds to prop- does not result in unrelated or dispro®f any disproportionate use may be
erty. [Reserved] portionate use if the issue meets théletermined by—
(c) Special rules for mixed use facili- conditions of § 1.141-12(a). (i) Reasonably allocating the pro-
ties. [Reserved] (b) Unrelated use—(1) In general. ceeds used for the private business use
(d) Allocation of proceeds to commonyhether a private business use is relate@Mong the related uses;
areas. [Reserved] to a government use financed with the (i) Aggregating government uses that
(€) Allocation of proceeds to bonds.prgceeds of an issue is determined on @re directly related to each other; or
[Reserved] _ case-by-case basis, emphasizing the op- (i) Allocating the private business
() Treatment of partnerships{Re- erational relationship between the govuse to the government use to which it is
served] ernment use and the private businesgrimarily related.
(9) Examples[Reserved] use. In general, a facility that is used for (d) Maximum use taken into account.

a related private business use must behe determination of the amount of
Tocated within, or adjacent to, the gov-unrelated use or disproportionate use of
ernmentally used facility. a facility is based on the maximum
[Reserved] (2) Use for the same purpose asamount of reasonably expected govern-
government useUse of a facility by a ment use of a facility during the mea-
§ 1.141-8 $15 million limitation for nongovernmental person for the sameurement period. Thus, no unrelated use
output facilities. purpose as use by a governmental pesr disproportionate use arises solely be-
son is not treated as unrelated use if theause a facility initially has excess ca-
government use is not insignificant.pacity that is to be used by a nongov-
Similarly, a use of a facility in the sameernmental person if the facility will be
manner both for private business useompletely used by the issuer during the
that is related use and private businegerm of the issue for more than an
(a) General rules—(1) Description of use that is unrelated use does not resuhsignificant period.

test. Under section 141(b)(3) (the unre-in unrelated use if the related use is not (e) Examples. The following ex-
lated or disproportionate use test), amsignificant. For example, a privatelyamples illustrate the application of this
issue meets the private business tests divned pharmacy in a governmentallysection:
the amount of private business use andwned hospital does not ordinarily result Example 1. School and remote cafete@ounty
private security or payments attributablén unrelated use solely because the phak issues bonds with proceeds of $20 million and
to unrelated or disproportionate privatemacy also serves individuals not using!*es $18-1 million of the proceeds for constiiction
business use exceeds 5 percent of thhe hospital. In addition, use of parkingy .o school building and $1.9 milion of the

. p ) p ) p gproceeds for construction of a privately operated
proceeds of the issue. For this purposespaces in a garage by a nongovernmegafeteria in its administrative office ~ building,
the private business use test is appliethl person is not treated as unrelated usehich is located at a remote site. The bonds are
by taking into account only use that isif more than an insignificant portion of sécured, in part, by the cafeteria. The $1.9 million
not related to any government use ofhe parking spaces are used for a go%Lﬁrﬁgeegcshéil ”;;ﬁ'sitrﬁgtié%)t'}?nfn%\gnvrcﬁﬁttﬁese
proceeds of the issue (unrelated use) aretnment use (or a private business USgnds and exceeds 5 percent of $20 million. Thus,
use that is related but disproportionatehat is related to a government use)the issue meets the private business tests.

§ 1.141-7 Special rules for output con
tracts.

[Reserved]

§ 1.141-9 Unrelated or disproportion-
ate use test.



Example 2. Public safety building and court-financed with the proceeds of the issue is $1.50an financing test are bona fide and
house.City Y issues bonds with proceeds of $50million. Alternatively, under paragraph (c)(3)(iii) arm’s—length and the new user pays fair
million for construction of a new public safety of this section, the entire garage may be treated as ' .
building ($32 million) and for improvements to an related to the government use of the incineratopﬂIarket value for the use of the_ financed
existing courthouse ($15 million). Y uses $3and, under that allocation, the garage is noproperty. Thus, for example, fair market
million of the bond proceeds for renovations to andisproportionate use. In either event, sectiorvalue may be determined in a manner
existiRg privatﬁlybopecgated cafeteriz located iE th%41(b)(3) limits the aggéegate“ unrelﬁtedfuse i”fhat takes into account restrictions on
courthouse. The bonds are secured, in part, by thdisproportionate use to $4 million. Therefore, t .
cafeteria. Y's use of the $3 million for the bonds are not private activity bonds under thi‘;the use of the financed property that

privately operated cafeteria does not meet theection. serve a bona fide governmental purpose.
unrelated or disproportionate use test because (4) Disposition proceeds treated as
these expenditures are neither unrelated use ng 1.141-10 Coordination with volumegross proceeds for arbitrage purposes.
disproportionate use. cap. The issuer must treat any disposition

Example 3. Unrelated garageCity Y issues
bonds with proceeds of $50 million for construc- . S
tio_lrll_ o)f adnefw public safety building ($30.5 [Reserved|] _C:f SfeCUton 148. For p.u'gosestf e“g'tb'l'
million) and for improvements to an existing - Ity TOr temporary perioas under section
courthouse ($15 million). Y uses $3 million of the 8 1.141-11 Acquisition of NONGOVEM-148(c) and exemptions from the require-

bond proceeds for renovations to an existingnental output property. ment of section 148(f) the issuer ma
privately operated cafeteria located in the court- Yy

proceeds as gross proceeds for purposes

house. The bonds are secured, in part, by thEReserved] treat the date of receipt of the disposi-
cafeteria. Y also uses $1.5 million of the proceeds tion proceeds as the issue date of the
to construct a privately operated parking garagg 1.141-12 Remedial actions. bonds and disregard the receipt of dis-
adjacent to a private office building. The private position proceeds for exemptions based

business use of the parking garage is unrelated to (a) Conditions to taking remedial ac- o, expenditure of proceeds under

any government use of proceeds of the issug; ; ;
Since the proceeds used for unrelated uses a(ra\ﬂcpn' An action that causes an issue 1G 1 148-7 that were met before the

disproportionate uses do not exceed 5 percent ¢NEEt the pfiYate _business tests or th?eceipt of the disposition proceeds.
the proceeds, the unrelated or disproportionate ugerivate loan financing test is not treated (5) proceeds expended on a govern-
test is not met. as a deliberate action if the issuer takegental purpose Except for a remedial

LS 1 Dot e o g remecil cton descrbed i pargrSPRcion Unda paraarap (0 of s Se-
million for construction of a hospital with no d), (e), or (f) of this section with fion, the proceeds of the issue that are

private business use ($17 million); renovation off€Spect to the n_anualified bonds and ifffected by the deliberate action must
an office building with no private business use ($1all of the requirements in paragraph$ gyve been expended on a governmental

million); and construction of a garage that is(g)(1) throuah (5) of this section are i
entirely used for a private business use ($( )e(t) oh (4 purpose before the date of the deliberate

million). The use of the garage is related to the i action. _ .

use of the office building but not to the use of the (l) Reasonable expectations test met. (b) Effect of a remedial action-(1)
hospital. The private business use of the garagéhe issuer reasonably expected on thgy general. The effect of a remedial
results in $1 million of disproportionate use be-issue date that the issue would meeiction is to cure use of proceeds that

cause the proceeds used for the garage ($2.; ; ; . -
million) exceed the proceeds used for the relat:iﬁelther the private business tests nor theauses the private business use test or

government use ($1 million). The bonds are noPfivate loan financing test for the entirethe private loan financing test to be met.
private activity bonds, however, because the disterm of the bonds. For this purpose, ifa remedial action does not affect appli-
proportionate use does not exceed 5 percent of thie issuer reasonably expected on thgation of the private security or payment
proceeds of the issue. issue date to take a deliberate actiopest.

Example 5. Bonds for multiple projectgi) : : ;
County W issues bonds with proceeds of $a8d’’'O" to the final maturity date of the (2) Effect on bonds that have been

million for the following purposes: (1) $72 million !SSU€ that would cause either the privatgdvance refundedlIf proceeds of an
to construct a County-owned and operated wastBusiness tests or the private loan finanGssue were used to advance refund an-
incinerator; (2) $1 million for a County-owned and ing test to be met, the term of the bond%)ther bond, a remedial action taken with

operated facility for the temporary storage of: ; ; .
hazardous waste prior to final disposal; (3) $ for this purpose may be determined byeSpeCt to the refunding bond propor-

million to construct a privately owned recycling t2KINg into account a redemption provi-tionately reduces the amount of pro-
facility located at a remote site; and (4) $6 million SION |f_. the provisions of 8§ 1.141- ceeds of the advance refunded bond that
to build a garage adjacent to the County-owne®(d)(2)(ii)(A) through (C) are met. is taken into account under the private
incinerator that will be leased to Company T to (2) Maturity not unreasonably long. business use test or the private loan

store and repair trucks that it owns and uses t . . .
haul County W refuse. Company T uses 75€1—he term of the issue must not befinancing test.

percent of its trucks to haul materials to thelonger than is reasonably necessary for (c) Disposition proceeds-(1) Defini-
incinerator and the remaining 25 percent of itsthe governmental purposes of the issugon. Disposition proceedsare any
trucks to haul materials to the temporary storag§within the meaning of § 1.148- amounts (including property, such as an
faC(::I)tlehe $1 million of proceeds used for the 1(C)(4))2 Thus, this reqmremen.t Is met Ifagreement to provide services) de.rived
recycling facility is used for an unrelated use. Thethe weighted average maturity of thefrom the sale, exchange, or other dispo-
garage is related use. In addition, 75 percent of thbonds of the issue is not greater thasition (disposition) of property (other
use of the $6 million of proceeds used for thel20 percent of the average reasonabljhan investments) financed with the pro-
garage 1s ?”?ﬁab',e o ”t‘e Q%Gmme”t, use Zoéxpected economic life of the propertyceeds of an issue.
et he mommans sesd o e inanced with the proceeds of the issue (2) Allocating disposition proceeds to
million) relates to the government use of proceed@S Of the issue date. an issue.ln general, if the requirements
at the temporary storage facility. Thus, this portion (3) Fair market value consideration. of paragraph (a) of this section are met,
of the proceeds used for the garage exceeds teycept as provided in paragraph (f) ofafter the date of the disposition, the
ggogefndiﬁigﬁegn?rtﬂ}g ts)’:;‘;‘;rsa?ésg?srage facility bypic section, the terms of any arrangeproceeds of the issue allocable to the
. proportionate . . . . "
use (but not unrelated use). Thus, the aggregaf®€nt that results in satisfaction of eithetransferred property are treated as fi-

amount of unrelated use and disproportionate usthe private business tests or the privateancing the disposition proceeds rather



than the transferred property. If a dispo- (3) Notice of defeasancelhe issuer qualified 501(c)(3) bonds for all pur-
sition is made pursuant to an installmenmust provide written notice to the Com-poses, including sections 145(b) and
sale, the proceeds of the issue continuaissioner of the establishment of thel50(b).

to be allocated to the transferred propdefeasance escrow within 90 days of the (f) Alternative use of facility. The
erty. If an issue does not meet thedate the defeasance escrow is estabequirements of this paragraph (f) are
requirements for remedial action inlished. met if— o .
paragraph (a) of this section or the (4) Special limitation. The establish- (1) The facility _W|th rESDE(_Jt to Wh!Ch
issuer does not take an appropriate rénent of a defeasance escrow does ndte deliberate action occurs is used in an
medial action, the proceeds of the issu&atisfy the requirements of this paraalternative manner (for example, used
are allocable to either the transferre@raph (d) if the period between the issudor a qualifying purpose by a nongov-

property or the disposition proceedsdate and the first call date of the bond€rnmental person or used by a 501(c)(3)

whichever allocation produces thelS more than 10 1/2 years. organization rather than a governmental
greater amount of private business use (5) Defeasance escrow definedA person); -
and private security or payments. defeasance escrow is an irrevocable es- (2) The nonqualified bonds are

crow established to redeem bonds offeated as reissued, as of the date of the
their earliest call date in an amount thatdeliberate action, for purposes of sec-

, : ogether with investment earnings, idions 55 through 59 and 141, 142, 144,
has been financed by different SOUrcez ficient to pay all the principal of, and 145, 146, 147, 149 and 150, and under

of fur.]ding’. :fOI' purposes of this SeCtion’interest and call premium on bonddhis treatment, the nonqualified bonds
the disposition proceeds from that propg "o "jate the escrow is establishegatisfy all the applicable requirements
erty are first allocated to the outstandmg{

, .40 the earliest call date. The escrow major qualified bonds throughout the re-
g?gp?c?rtitt)zattoﬁ?r?enCSr(ijnctiggtl gr:]OopL?r:g c')?not be invested in higher yielding in-maining term of the nonqualified bonds;
those outstanding bonds. In no evenfEStments or in any investment under (3) The _dellb_e_rate action does not
may disposition proceeds be allocated tWh'Ch the obligor is a user of the |_nvolve a dISpOSItI-On-tO a_purchaser that
bonds that are no longer outstanding roceeds of the bonds. finances the acquisition with proceeds of

to a source of funding not derived from (€) Alternative use of disposition pro- anci;[he’zbr\ 'Ss'ff of tax-exempt bgnds;hand
a borrowing (such as revenues of th&€€€ds—(1) In general. The requirements th( )th ny |_Sp_05|t]!on proceeds ot te{
issuer) if the disposition proceeds aréf this paragraph (e) are met if— r%(]/ideosseer?/?csérs]g (iLOCTJ de}:]l a%riieg]sﬁtri]ono
not greater than the total principal (i) The deliberate action is a diSDOSi'proceeds from. an installmgent spale) -
amounts of the outstanding bonds tham'on_for which the consideration is ex'Eultin from the deliberate action are
are allocable to that property. For purClusively cash; 9

. . . . used to pay the debt service on the
poses of this paragraph (c)(3), principal (i) The issuer reasonably expects tq, i< on the next available payment
amount has the same meaning as iexpend the disposition proceeds withi ate or, within 90 days of receipt, are
§ 1.148-9(b)(2) and outstanding bond$wo years of the date of the deliberateﬂ ! !

d elude ad funded bondsaction: eposited into an escrow that is re-
0 not Include advance refunded bondsaction; stricted to the yield on the bonds to pay

(d) Redemption or defeasance of (iii) The disposition proceeds areéthe debt service on the bonds on the
nonqualified bonds~(1) In general.The treated as proceeds for purposes Qlexi available payment date.
requirements of this paragraph (d) areéection 141 and are used in a manner () Rules for deemed reissuandeor
met if all of the nonqualified bonds of that does not cause the issue to Megi rposes of determining whether bonds
the issue are redeemed. Proceeds efther the private business tests or thgyat gre treated as reissued under para-
tax-exempt bonds must not be used foprivate loan financing test, and the israphs (e) and (f) of this section are
this purpose, unless the tax-exempsuer does not take any action subsequegfalified bonds—
bonds are qualified bonds, taking intoto the date of the deliberate action t0' (1) The provisions of the Code and
account the purchaser’s use of the facilcause either of these tests to be met; andgylations thereunder in effect as of the
ity. If the bonds are not redeemed within (iv) If the issuer does not use all ofdate of the deliberate action apply; and
90 days of the date of the deliberatahe disposition proceeds for an alterna- (2) For purposes of paragraph (f) of
action, a defeasance escrow must béve use described in paragraphhis section, section 147(d) (relating to
established for those bonds within 9Q(e)(1)(iii) of this section, the issuer useshe acquisition of existing property)
days of the deliberate action. those remaining disposition proceeds fogoes not apply.

(2) Special rule for dispositions for @ remedial action that meets paragraph (h) Authority of Commissioner to pro-
cash. If the consideration for the dispo- (d) of this section. vide for additional remedial actions.
sition of financed property is exclusively (2) Special rule for use by 501(c)(3) The Commissioner may, by publication
cash, the requirements of this paragrapbrganizations. If the disposition pro- in the Federal Register or the Internal
(d) are met if the disposition proceedseeds are to be used by a 501(c)(3Revenue Bulletin, provide additional re-
are used to redeem a pro rata portion afrganization, the nonqualified bondsmedial actions, including making a re-
the nonqualified bonds at the earliestust in addition be treated as reissuethedial payment to the United States,
call date after the deliberate action. Iffor purposes of sections 141, 145, 147under which a subsequent action will
the bonds are not redeemed within 949, and 150 and, under this treatmentjot be treated as a deliberate action for
days of the date of the deliberate actionsatisfy all of the applicable requirementgurposes of § 1.141-2.
the disposition proceeds must be used tior qualified 501(c)(3) bonds. Thus, be- (i) Effect of remedial action on con-
establish a defeasance escrow for thoggnning on the date of the deliberatetinuing compliance.Solely for purposes
bonds within 90 days of the deliberateaction, nonqualified bonds that satisfyof determining whether deliberate ac-
action. these requirements must be treated d®ns that are taken after a remedial

(3) Allocating disposition proceeds to
different sources of fundindf property



action cause an issue to meet the privateends are ineligible for the remedial actions undeexchange for this payment, J provides the federal
business tests or the private loan finan his section. The bonds are private activity bondgiovernment with priority rights to use of 25
. ecause P is treated as a user of all of theercent of the facility. J uses the payment received
Ing test— . . . proceeds and P makes a payment ($6 million) fofrom the federal government to defease the
(1) If a remedial action is taken un-this use that is greater than 10 percent of the defstonqualified bonds. The agreement does not cause
der paragraph (d), (e), or (f) of thisservice on the bonds, on a present value basithe bonds to be private activity bonds because J
section. the private business use or pl‘i- Example 4. Fair market value determined takinghas taken a remedial action described in paragraph
; ; ; into account governmental restrictionhe facts (d) of this section. See paragraph (a)(5) of this
Vat.e loans resultlnkg fro.m the de“ber?téare the same as in Example 1, except that theection.
action are not taken Into account Ofpyiding was used by C only for hospital purposes Example 8. Compliance after remedial action.
purposes of .determml_n_g whether theind C determines to sell the building subject to an 1997, City G issues bonds with proceeds of $10
bonds are private activity bonds; andestriction that it be used only for hospital pur-million to finance a courthouse. The bonds have a
(2) After a remedial action is taken,Poses. After conducting a public bidding procedureveighted average maturity that does not exceed
. » ‘as required by state law, the best price that C i320 percent of the reasonably expected economic
the amount of disposition proceeds sy et optain for the building subject to thislife of the courthouse. G uses $1 million of the
_treated as equal to the proceeds of th@striction is $4.5 million from P. C uses all of the proceeds for a private business use and more than
issue that had been allocable to th&4.5 milion disposition proceeds to immediately10 percent of the debt service on the issue is
transferred property immediately prior toretire a pro rata portion of the bonds. The sal&secured by private security or payments. G later
the disposition. See paragraph (k) of thigo°s ”%t cause 2ehb°”dskt° be p”"aé‘? |acnv!t}ge"s one-half of the courthouse property to a
tion.Example 5 onds because as taken a remedial actiaongovernmental person for cash. G immediately
section, ple . described in paragraph (d) of this section so that Fedeems 60 percent of the outstanding bonds. This
() Nonqualified bonds-(1) Amount is not treated as a private business user of bongercentage of outstanding bonds is based on the
of nonqualified bondsThe percentage proceeds. highest private business use of the courthouse in
of outstanding bonds that are nonquali- Example 5. Alternative use of disposition pro-any 1-year period commencing with the deliberate
. . eds.The facts are the same as Example 1, action. For purposes of subsequently applying
fied bpnds equ,als the hlgh_eSt percentagg cept that C reasonably expects on the date afection 141 to the issue, G may continue to use all
of private busm?SS use in any 1l-yeafhe deliberate action to use the $5 million disposiof the proceeds of the outstanding bonds in the
period commencing with the deliberatetion proceeds for another governmental purposeame manner (that is, for both the courthouse and
action. (construction of governmentally owned roads)the existing private business use) without causing
(2) Allocation of nonqualified bonds. W|th|n_ t_wo years of receipt, rat_her than using the_the issue to meet the private business use tes_t. The
Al ti t lified bond t$5 million to redeem outstanding bonds. C treat§ssue, however, continues to meet the private
ocations to nonqualified bonds MuSlypege disposition proceeds as gross proceeds feecurity or payment test. The result would be the
be made on a pro rata basis, except thadurposes of section 148. The bonds are not privateame if D, instead of redeeming the bonds,
for purposes of paragraph (d) of thisactivity bonds because C has taken a remediastablished a defeasance escrow for those bonds,
section (relating to redemption oraction described in paragraph (e) of this sectionprovided that the requirement of paragraph (d)(4)
f er the date of the deliberate action, the pro-of this section was met.
Svifﬁﬁgﬁggf);ngajr:ﬁzge{ dg:glymtlaeezzit gsnatggeds of all of the outstanding bonds are treated as
sed for the construction of the roads, even thoug _ ; ;
bond-by-bond basis) as the nonqualifiednly $5 million of disposition proceeds was actu-§ 1.141-13 Refunding issues.
bonds. ally used for the roads.
(k) Examples. The following ex- Example 6. Alternative use of financed property.
les illustrate the application of thi The facts are the same as Example 1 except i
amp pp Sthat C determines to lease the hospital building t§ 1.141-14 Anti-abuse rules.
section: _ N Q, an organization described in section 501(c)(3), ] o
Example 1. Disposition proceeds less than outfor a term of 10 years rather than to sell the (@) Authority of Commissioner to re-
standlng' bond's used to retire bond@n' June 1, bU|Id|_ng to P.In order to induce Q to provide flact substance of transactionsf an
1997, City C issues 30-year bonds with an issuéospital services, C agrees to lease payments that t int t i .
price of $10 million to finance the construction of are less than fair market value. Before enterind Suer en e_rs into ,a ransaction or series
a hospital building. The bonds have a weightednto the lease, an applicable elected representativef transactions with respect to one or
average maturity that does not exceed 120 perceof C approves the lease after a noticed publienore issues with a principal purpose of
buiding. On the fsus date, C reasonably expettssse Tests. Al the- requirements for_aualfieq o eTing {0 nongovernmental persons
. , sue meets all the requirements for qualifie
that it will be the only user of the building for the 501(c)(3) bonds, treating the bonds as reissued {other than as members of the general
entire term of the bonds. Six years after the issuéhat date. For example, the issue meets the wBUDIIC) significant benefits of tax-
date, C sells the building to Corporation P for $5percent restriction on use of proceeds of financ€xempt financing in a manner that is
miIIion.'T_he sale pric_e_ is the fair _market value of issuance costs of s_ection 147(g) bepaust_e_the issyeconsistent with the purposes of section
the_ building, as verified by an !n_depe(ldent_ appays no costs qf issuance from dlspo_'sltlon pro 41, the Commissioner may take any
praiser. C uses all of the $5 million dispositionceeds in connection with the deemed reissuance. ti t flect th bst f th
proceeds to immediately retire a pro rata portiorand Q treat the bonds as qualified 501(c)(3) bond ction O retlec . € subs ance_ 0 ,e
of the bonds. The sale does not cause the bonds tor all purposes commencing with the date of thdfansaction or series of transactions, in-
be private activity bonds because C has taken deliberate action. The bonds are treated as quaigluding—
remedial action described in paragraph (d) of thigied 501(c)(3) bonds commencing with the date of 1) Treating separate issues as a
section so that P is not treated as a privatghe deliberate action. . . -
business user of bond proceeds. Example 7. Deliberate action before proceeaSingle issue for purposes of the private
Example 2. Lease to nongovernmental persorare expended on a governmental purpoSeunty —activity bond tests;
tha instoaa of S6ling the buding. C. 6 years aftekan be used only 1o fnance & correctonal faiity,, (2) Reallocating proceeds to expend-
the issue date, leases the buildiné té) P for 7 year®n the issue date of the bonds, J reasonabwres’ property, .use’ or bonds;
and uses other funds to redeem all of the $1@xpects that it will be the sole user of the bonds (3) Reallocating payments to use or
gﬂlll_ié)n (:utstatn(_:_iﬁg bbonéjs Withint ?0 (zaé/s of the I;;thh(i L(steful life of th(i fa_LtciIitt)é. 'trhde bondsthave agroceeds;
eliberate act. The bonds are not treated as privateeighted average maturity that does not excee . . .
activity bonds because C has taken the remedidl20 percent of the reasonably expected economic 4) _Measu”ng private business use on
action described in paragraph (d) of this sectionlife of the facility. After the issue date of the @ basis that reasonably reflects the eco-
Example 3. Sale for less than fair market valuebonds, but before the facility is placed in servicenomic benefit in a manner different than
that the far market value of the bulding at thement pursuant to. which the federal govemmeng> Provided in § 1.141-3(g); and
time of the sale to P is $6 million. Because thewill make a fair market value, lump sum payment (5) Measuring private payments or
transfer was for less than fair market value, thesqual to 25 percent of the cost of the facility. Insecurity on a basis that reasonably re-

[Reserved]



flects the economic substance in a mariax-exempt financing in a manner inconsistenCommissioner may allocate M’s private business
ner different than as provided inwith theT purposes of _section 141. The method ofise on a pro rata t_)asis to both Fhe se_ries B bonds

measuring private business use over the reasonaldg well as the series A bonds, in which case the
§ 1.141-4. expected useful economic life of financed propertyseries B bonds are private activity bonds.

(b) Examples. The following ex- is for the administrative convenience of issuers of Example 6. Allocations respected@he facts are
amples illustrate the application of thisstate an_d local bond_s. In cases Where this methdtie same as |rExampIe, 5,except that the debt
section: is used_ln a manner inconsistent with the purposeservice component_of M’s payments _under the take

: ) ~ of section 141, the Commissioner may measurer pay contract is based exclusively on the

Example 1. Reallocating proceeds to indirectyrivate business use on another basis that reasommounts necessary to pay the debt service on the
use. City C issues bonds with proceeds of $20aply reflects economic benefit, such as in this castaxable series A bonds. E's allocation of all of M's
million for the stated purpose of financing im- on an annual basis. If the Commissioner measurgwivate business use to the series A bonds is
provements to roads that it owns. As a part of thyivate business use on an annual basis, the bondsspected because the series of transactions does
same plan of financing, however, C also agrees tgre private activity bonds because the privatamot actually transfer benefits of tax-exempt interest
make a loan of $7 million to Corporation M from payment test is met and more than 10 percent aftes to M. Accordingly, the series B bonds are not
its general revenues that it otherwise would havénhe proceeds are used in a trade or business bypeivate activity bonds. The result would be the
used for the road improvements. The interest ratgongovernmental person. same if M's payments under the take or pay
of the loan corresponds to the interest rate on a Example 4. Treating separate issues as a singleontract were based exclusively on fair market
portion of the issue. A principal purpose of thejsg e City D enters into a development agreemenvalue pricing, rather than the tax-exempt interest
financing arrangement is to transfer to M signifi- yith Corporation T to induce T to locate its rates on E's bonds. The result also would be the
cant benefits of the tax-exempt financing. Al-peaqquarters within D's city limits. Pursuant to thesame if the series A bonds and the series B bonds
though C actually allocates all of the proceeds Qgevelopment agreement, in 1997 D will issue $201ad substantially equivalent weighted average
the bonds to the road improvements, the Comm'zgxillion of its general obligation bonds (the 1997 maturiies and E and M had entered into a
sioner may reallocate a portion of the proceeds ofongs) to purchase land that it will grant to T. Thecustomary contract providing for payments based
the bonds to the loan to M because a prinCipalieyelopment agreement also provides that, i®n a ratable share of total debt service. E would
purpose of the financing arrangement is to transfefggg b will issue $20 million of its tax increment not be treated by the Commissioner in any of
to M significant benefits of tax-exempt financing pongs (the 1998 bonds), secured solely by théhese cases as entering into the contract with a
In a ma‘nner that is inconsistent Wlth_the purp_oseﬁ]crease in property taxes in a special taxing)l’incipal purpose of transferring the benefits of
of section 141. The bonds are private activitygisirict. Substantially all of the property within the tax-exempt financing to M in a manner inconsis-
bonds because the issue meets the private l0fecig| taxing district is owned by T or D. T will tent with the purposes of section 141.
financing test. The bonds also meet the privatgenarately enter into an agreement to guarantee the
business tests. See also 88 1.141-3(a)(2), 1-:L‘%_Elyment of tax increment to D in an amount§ 1.141-15 Effective dates.

4(a)(1), and 1.141-5(a), under which indirect Usgticient to retire the 1998 bonds. The proceeds ) ) )
of proceeds and payments are taken into accourt the 1998 bonds will be used to finance (a) Scope.The effective dates in this

Example 2. Taking into account use of amountsimprovements owned and operated by D that wilsection apply for purposes of
derived from proceeds that would be otherwisenot give rise to private business use. Treate(§§ 1.141-0 through 1.141-14. and
disregarded.County B issues bonds with proceedsseparately, the 1997 issue meets the private busi- 145' 0 th h 1.145 2 th . t
of $10 million to finance the purchase of land. Onness use test, but not the private security 0511' Sl roug . - ( € private
the issue date, B reasonably expects that it will bgayment test; the 1998 issue meets the privat@Ctivity bond regulations), and § 1.150-
the sole user of the land. Subsequently, the federgkcurity or payment test, but not the privatel(a)(3) and the definition of bond docu-
govgrnment acquires the land r1:or $3 million in ibusiness use test. A principal purpose of thements contained in § 1.150-1(b).
condemnation action. B uses this amount to makeinancin lan including the two issues is to ;

a loan to Corporation M. In addition, the interesttransfergsignificant bene%its of tax-exempt financ- .(b) Effe_ctlve_ dat_es.Exc_ept as other-
rate on the loan reflects the tax-exempt interesig to T for its headquarters. Thus, the 1997 issud/I1S€ .prowded in this Se,Ct'on' the private
rate on the bonds and thus is substantially lesand the 1998 issue may be treated by the Commig@cCtivity bond regulations, § 1.150-
than a current market rate. A principal purpose obioner as a single issue for purposes of applyind (a)(3), and the definition of bond docu-
the arrangement is to transfer to M significantthe private activity bond tests. Accordingly, thements contained in § 1 150-1(b) apply
benefits of the tax-exempt financing. Although thebonds of both the 1997 issue and the 1998 iSSUFO bonds i d ’ ft. M 16
condemnation action is not a deliberate action, théenay be treated as private activity bonds. onas issue . on or arer ay d
Commissioner may treat the condemnation pro- Example 5. Reallocating proceedSity E ac- 1997, (the effective date) that are sub-
ceeds as proceeds of the issue because a princigglires an electric generating facility with a usefulject to section 1301 of the Tax Reform
purpose of the arrangement is to transfer to Meconomic life of more than 40 years and enterf\ct of 1986.

significant benefits of tax-exempt financing in ainto a 30-year take or pay contract to sell 30 (c) Refunding bondsThe private ac-
manner inconsistent with the purposes of sectiopercent of the available output to investor-owned[- ity bond lati § 1.150-1(a)(3
141. The bonds are private activity bonds. utility M. E plans to use the remaining 70 percent' V'ty BONd reguiations, -150-1(a)(3),

Example 3. Measuring private business use onf available output for its own governmental@nd the definition of bond documents
an alternative basisCity F issues bonds with a purposes. To finance the entire cost of the facilitycontained in § 1.150-1(b) do not apply
30-year term to finance the acquisition of anE issues $30 million of its series A taxable bondgo bonds issued on or after the effective
industrial building having a remaining reasonablyat taxable interest rates and $70 million series ate to refund a bond to which the
expected useful economic life of more than 30bonds, which purport to be tax-exempt bonds, af . s .
years. On the issue date, F leases the building tax-exempt interest rates. E allocates all of M’sp”Vate activity bond regU|at|0nS do not
Corporation G for 3 years. F reasonably expectgrivate business use to the proceeds of the series@Pply unless—
that it will be the sole user of the building for the bonds and all of its own government use to the (1) The weighted average maturity of
remaining term of the bonds. Because of the locabroceeds of the series B bonds. The series A bongga refunding bonds is Ionger than—
market conditions, it is reasonably expected thahave a weighted average maturity of 15 years, /. : :
the fair rental value of the industrial building will while the series B bonds have a weighted averag(?1 (I) The we|ghted average maturity of
be significantly greater during the early years ofmaturity of 26 years. M's payments under the takdN€ refunded bonds; or
the term of the bonds than in the later years. Ther pay contract are expressly determined by refer- (ii) In the case of a short-term obliga-
annual rental payments are significantly less thaence to 30 percent of M's total costs (that is, thetion that the issuer reasonably expects to
fair market value, reflecting the interest rate on thesum of the debt service required to be paid o ; _ : ;
bonds. The present value of these rental paymenboth the series A and the series B bonds and ale]cund with a .Io_ng .term financing (such
(net of operation and maintenance expenses) as ofher operating costs). The allocation of all of MsaS a bond. anticipation nOte)' 120 percent
the issue date, however, is approximately 2%rivate business use to the series A bonds does n6f the weighted average reasonably ex-
percent of the present value of debt service on theeflect economic substance because the series pected economic life of the facilities
issue. Under § 1.141-3, the issue does not meétansactions transfers to M significant benefits offinanced: or
the private business tests, because only 10 percethie tax-exempt interest rates paid on the series B s -
of the proceeds are used in a trade or business tyonds. A principal purpose of the financing ar- (2) A pr|nC|paI p_urpose for,the ISSU-
a nongovernmental person. A principal purpose ofangement is to transfer to M significant benefits@nce of the refunding b_onds is to make
the issue is to transfer to G significant benefits ofof the tax-exempt financing. Accordingly, the one or more new conduit loans.



(d) Permissive application of regula- (1) Proceeds not spent. the earliest call date after the date on

tions. Except as provided in paragraph (2) Proceeds spent. which the failure to properly use the
(e) of this section, the private activity (e) Nonqualified bonds. proceeds occurs under paragraph (d) of
bond regulations, § 1.150-1(a)(3), and this section. Proceeds of tax-exempt
the definition of bond documents con-8 1.142-3 Refunding issues. bonds (other than those described in
tained in § 1.150-1(b) may be applied[ d paragraph (d)(1) of this section) must
in whole, but not in part, to— Reserved] not be used for this purpose. If the
(1) Bonds that are outstanding on th o bonds are not redeemed within 90 days
effective date and subject to sectioﬁ? 1.142-1 Exempt facility bonds. of the date on which the failure to
141; or (a) Overview. Interest on a private properly use proceeds occurs, a
(2) Refunding bonds issued on oractivity bond is not excludable from defeasance escrow must be established
after the effective date. gross income under section 103(a) unfor those bonds within 90 days of that

(e) Permissive retroactive application less the bond is a qualified bond. Undedate.
of certain sectionsThe following sec- section 141(e)(1)(A), an exempt facility (2) Notice of defeasancelhe issuer
tions may each be applied to any bondpond issued under section 142 may be Bust provide written notice to the Com-

issued before the effective date: qualified bond. Under section 142(a), armissioner of the establishment of the
(1) Section 1.141-3(b)(4); exempt facility bond is any bond issueddefeasance escrow within 90 days of the
(2) Section 1.141-3(b)(6); and as a part of an issue using 95 percent alate the escrow is established.
(3) Section 1.141-12. more of the proceeds for certain exempt (3) Special limitation. The establish-
. _ facilities. ment of a defeasance escrow does not
§ 1.141-16 Effective dates for qualified 1y scope. Sections 1.142-0 throughsatisfy the requirements of this para-
private activity bond provisions. 1.142-3 apply for purposes of the rulegraph (c) if the period between the issue

(a) Scope.The effective dates of this for exempt facility bonds under sectiondate and the first call date is more than
section apply for purposes of142, except that, with respect to netO 1/2 years. _ N
§§ 1.142-0 through 1.142-2, 1.144-@roceeds that have been spent, (4) Special rule for dispositions of
through 1.144-2, 1.147-0 through§ 1.142-2 does not apply to bonddgersonal property. For dl_sposmons of
1.147-2, and 1.150-4. issued under section 142(d) (relating t@ersonal property exclusively for cash,

(b) Effective datesExcept as other- bonds issued to provide qualified resithe requirements of this paragraph (c)
wise provided in this section, the reguladential rental projects) and sectiordr€ met if the issuer expends the dispo-
tions designated in paragraph (a) of thid42(f)(2) and (4) (relating to bondssSition proceeds within 6 months of the
section apply to bonds issued on or aftelssued to provide local furnishing ofdate of the disposition to acquire re-
May 16, 1997, (the effective date). electric energy or gas). placement property for the same qualify-

(c) Permissive applicationThe regu-  (c) Effective datesFor effective dates iNg purpose of the issue under section
lations designated in paragraph (a) obf 88 1.142-0 through 1.142-2, seet42.

this section may be applied in whole,§8 1.141-16. (5) Definitions. For purposes of para-

but not in part, to bonds outstanding on graph (c)(4) of this sectiondisposition

the effective date. § 1.142-2 Remedial actions. pro_ceed_smeans disposition proceeds as
Par. 7. Sections 1.142-0 and 1.142-3 defined in § 1.141-12(c).

B 5 (a) General rule.If less than 95 per-  (d) When a failure to properly use
g:g riz(i/?segdigdrei% ;'Sl?émlwg:nd 1.142 gef?t_ of the net proceeds of an exempgroceeds occurs—(1) Proceeds not
facility bond are actually used to pro-spent. For net proceeds that are not
§ 1.142-0 Table of Contentdhis sec- Vide an exempt facility, and for no otherspent, a failure to properly use proceeds
tion lists the captioned paragraphs conPUrPose, the issue will be treated agccurs on the earlier of the date on
tained in §§ 1.142-1 through 1.142—3Meeting the use of proceeds requiremenghich the issuer reasonably determines
of section 142(a) if the issue meets thehat the financed facility will not be
§ 1.142-1 Exempt facility bonds. condition of paragraph (b) of this sec-completed or the date on which the
(a) Overview tion and the issuer takes the remedisfinanced facility is placed in service.
b S : action described in paragraph (c) of this (2) Proceeds spentFor net proceeds
(b) Ccope. section. that are spent, a failure to properly use
(c) Effective dates. (b) Reasonable expectations requireproceeds occurs on the date on which an

. : ment. The issuer must have reasonablyction is taken that causes the bonds not
§ 1.142-2 Remedial actions. expected on the issue date that 9% be used for the qualifying purpose for
(a) General rule. percent of the net proceeds of the issughich the bonds were issued.
(b) Reasonable expectations requirewould be used to provide an exempt (e) Nonqualified bondsFor purposes
ment. facility and for no other purpose for theof this section, the nonqualified bonds
(c) Redemption or defeasance. entire term of the bonds (disregardingare a portion of the outstanding bonds in
(1) In general. any redemption provisions). To meetan amount that, if the remaining bonds
(2) Notice of defeasance. this condition the amount of the issuewere issued on the date on which the
(3) Special limitation. must have been based on reasonabfgilure to properly use the proceeds
(4) Special rule for dispositions of estimates about the cost of the facilityoccurs, at least 95 percent of the net
personal property. (c) Redemption or defeasanredl) In proceeds of the remaining bonds would
(5) Definitions. general. The requirements of this para-be used to provide an exempt facility. If

(d) When a failure to properly usegraph (c) are met if all of the nonquali-no proceeds have been spent to provide
proceeds occurs. fied bonds of the issue are redeemed oan exempt facility, all of the outstanding



bonds are nonqualified bonds. The (c) Effective datesFor effective dates issuer or a conduit borrower 501(c)(3)
nongualified bonds must be determineadf 8§ 1.144-0 through 1.144-2, seerganization takes a deliberate action,
on a pro rata allocation basis, excep§ 1.141-16. subsequent to the issue date, that causes
that an issuer may treat bonds with ) . the issue to fail to comply with the
longer maturities (determined on a§ 1.144-2 Remedial action3he reme- requirements of sections 141(e) and 145
bond-by-bond basis) as the nonqualifiedlial action rules of § 1.142-2 apply to(such as an action that results in revoca-

bonds. qualified small issue bonds issued undefion of exempt status of the 501(c)(3)
o section 144(a) and to qualified redevelorganization).

§ 1.142-3 Refunding issues. opment bonds issued under section (b) Modification of private business

[Reserved] 144(c), for this purpose treating thoseests. In applying §§ 1.141-0 through

Par. 8. Sections 1.144-0 is added anBONds as exempt facility bonds and thg 141-15 to section 145(a)—
§§ 1.144-1 and 1.144—2 are revised tgualifying purposes for those bonds as (1) References to governmental per-
read as follows: exempt facilities. sons include 501(c)(3) organizations
; _ ith respect to their activities that do
§ 1.144-0 Table of Content3his sec- , fﬁ—,r'_z gérs e;:ég);ds tol.r1e4aE:j %St?c:ﬁg\,%sﬁgot constitute unrelated trades or busi-
tion I|s§s the captioned paragraphs con=" nesses under section 513(a);
tained in 8§ 1.144-1 and 1.144-2. § 1.145-0 Table of Content3his sec- (2) References to “10 percent” and

- . i i i W " in the context of the private
1.144—1 Oualified small issue bondstion lists the captioned paragraphs con proceeds” in t | )
gualified stu?jent loan bonds, and qua”_fained in 8§ 1.145-1 and 1.145-2. business use test and th% private secugty
! ’ or payment test mean “5 percent” an
fied redevelopment bonds. § 1.145-1 Qualified 501(c)(3) bonds.“net proceeds”; and

(a) Overview. . (3) References to the private business

(b) Scope. (g‘) g"e“"ew- use test in §§ 1.141-2 and 1.141-12

(c) Effective dates. (b) cope. include the ownership test of section
§ 1.144-2 Remedial actions. (c) Effective dates. 145(a)(1).

§ 1.144-1 Qualified small issue bonds8 1.145-2 Application of private activ- _ (€) Exceptions=(1) Certain provi-

. ity bond requlations. sions relating to gover_nr_nental pro-
qualified student loan bonds, and quali-ty g grams. The following provisions do not

fied redevelopment bonds. (a) In general. apply to section 145: § 1.141-2(d)(4)
(a) Overview. Interest on a private (b) Modification of private business (relating to the special rule for disposi-
activity bond is not excludable from tests. tions of personal property in the ordi-
gross income under section 103(a) un- (C) Exceptions. nary course of an established govern-
less the bond is a qualified bond. Under (1) Certain provisions relating to gov-mental program) and § 1.141-2(d)(5)
section 141(e)(1)(D), a qualified smallernmental programs. (relating to the special rule for general
issue bond issued under section 144(a) (2) Costs of issuance. obligation bond programs that finance a
may be a qualified bond. Under section large number of separate purposes).

144(a), any qualified small issue bond i€ 1.145-1 Qualified 501(c)(3) bonds. (2) Costs of issuanceSection 1.141—
any bond issued as a part of an issue 95 ; : 3(g)(6) does not apply to section
percent or more of the proceeds o%c(a) Overview. Interest on a private 145(a)(2) to the extent that it provides

which are to be used to provide certalrbrg;/gyinggrr:% fndnec;t sz)t(:fuzil(l;r? afcl)%(go[rnt_hat costs of issuance are allocated rat-
manufacturing facilities or certain depre

ciable farm property and which meet-IeSS the bond is a qualified bond. Undepal'%hiwgngroézzd OtQtreer ptégaofiisr forr
! property wh Ssection  141(e)(1)(G), a qualified V" P S used. pur-

other requirements. Under sectio : : oses of section 145(a)(2), costs of
141(e)(1)(F) a qualified redevelopmenri?sog(gt(gl)iﬁté%ngoﬁjuaig:rdgécstﬁjﬁli%mfssuance are treated as private business
bond issued under section 144(c) is oo ‘ : ' juse.
qualified bond. Under section 144(c), iiilg:jegsse?tg:r)t(?f ;r?ri]sdsulz tﬁgzsgtci)gf? Par. 10. Sections 1.147-0 through
qualified redevelopment bond is anylé:e requirements of sections 145(a .147-2 are added to read as follows:

bond issued as a part of an issue 9 rough (d) .
percent or more of the net proceeds o 9 ' § 1.147-0 Table of Content3his sec-

. b) Scope.Sections 1.145-0 throughy; i i -
which are to be used for one or mor ( dltion lists the captioned paragraphs con
redevelopment purposes and whic%'l45_2 apply for purposes of sectioained in §§ 1.147-1 and 1.147-2.

. . 45(a).
mezg;ssccczr:)egnsgtcrl?ornrseqf |1riT_e(;1 tfﬁrough (c) Effective datesFor effective dates § 1.147-1 Other requirements appli-

1.144-2 apply for purposes of the rule f 88 1.145-0 through 1.145-2, seeable to certain private activity bonds.

for small issue bonds under sectior® +-141715
144(a) and qualified redevelopmen%y

(@) Overview.
(b) Scope.

1.145-2 Application of private activ- :
ppicat prv v (c) Effective dates.

bonds under section 144(c), except th bond regulations

§ 1.144-2 does not apply to the require- _ )
ments for qualified small issue bonds (a) In general.Except as provided in 8 1.147-2 Remedial actions.
under section 144(a)(4) (relating to thehis section, 8§ 1.141-0 through . .
limitation on capital expenditures) or1.141-15 apply to section 145(a). Foéaglééltz_ieg;hr?r r-regt:”:geqts bgﬁgg'
under section 144(a)(10) (relating to theexample, under this section, § 1.141-1; In-priv ity :
aggregate limit of tax-exempt bonds peand § 1.141-2, an issue ceases to be an(a) Overview. Interest on a private

taxpayer). issue of qualified 501(c)(3) bonds if theactivity bond is not excludable from



gross income under section 103(a) unditures not later than 18 months afteproceeds occurs under 8§ 1.142-2 or
less the bond is a qualified bond. Undethe later of the date the expenditure i§ 1.144-2, sections 150(b)(3) through
section 147, certain requirements mugbaid or the date the project, if any, thaf{5) do not apply during the period
be met for a private activity bond tois financed by the issue is placed inpetween that date and the date on which
qualify as a qualified bond. service. This allocation must be made ifhe nonqualified bonds are redeemed.
(b) Scope.Sections 1.147-0 throughany event by the date 60 days after the .. . P 0
1.147-2 apply for purposes of the ruledifth anniversary of the issue date or theity(”?f glt%?r? (;I\;; 2# f;'gyl;fcilljits; ic’)sf fuascelld
in section 147 for qualified private ac-date 60 days after the retirement of th or. an alternative qualifying use under
tivity bonds that permit use of proceedsssue, if earlier. This paragraph§§ 1145-2 and g141_12(f) sections
to acquire land for environmental pur-(d)(1)(iii) applies to bonds issued on or1 OE) 3 d d. I, b
poses (section 147(c)(3)), permit use ohfter May 16, 1997. 50(b)(3) and (5) do not apply because
of the alternative use.

proceeds for certain rehabilitations (sec- x % % (i) A . ¢ N
tion 147(d)(2) and (3)), prohibit use of . . iii) Alternative use o isposition
proceeds to finance skyboxes, airplanes, Par 12'_ Section 1.150-1 is amendegoceeds. If disposition proceeds are
gambling establishments and similar fa8S follows: . used for a qualifying purpose under
cilities (section 147(e)), and require pub- L~ Paragraph (a)(3) is added. §§ 1.145-2 and 1.141-12(e), 1.142—

lic approval (section 147(f)), but not for, 2 Paragraph (b) is amended by addy )4 or 1.144-2, sections 150(b)(3)
the rules limiting use of proceeds to'n?j a new definition in alphabetical y, 0,1 (5) do not apply because of the
acquire land or existing property under®'%€"- deliberate action that gave rise to the

Sez:ti)OE?f 14_7((321(1) aFnd (?f), and d(d)(l)- The additions read as follows: disposition proceeds after the date on
c) Effective datesFor effective dates - - it

§ 1.150-1 Definitions. which all of the disposition proceeds
of 8§ 1.147-0 through 1.147-2, see s have been expended on the qualifying
§ 1.141-16. (@) purpose. If all of the disposition pro-

- - (3) Exception to general effectiveceqqs are so expended within 90 days of
8 1.147-2 Remedial actions. date. See § 1.141-15 for the effectiveye gaie of the deliberate action, how-
The remedial action rules of date of the definition of bond docqmentsever, sections 150(b)(3) through (5) do
§ 1.142-2 apply to the rules in sectiorfontained in paragraph (b) of this sec; apply because of the deliberate
147 for qualified private activity bonds ton-: action.
that permit use of proceeds to acquire L
land for environmental purposes (section b) * * *

147(c)(3)), permit use of proceeds for . > : . :
certain rehabilitations (section 147(d)(2)d Bond documentsneans the bond in- property financed with an issue of quali-

e enture or resolution, transcript of pro- i ivi -
and (3)), prohibit use of proceeds to p Pro-fied private activity bonds causes sec

finance skyboxes, airplanes, gambling?eedmgs’* and any related documentgion 150(b)(3), (b)(4), or (b)(5) to apply

(c) Allocation rules—(1) In general.
If a change in use of a portion of the

establishments and similar facilities oo to an issue, the bonds of the issue
(section 147(e)), and require public ap- par. 13. Section 1.150-4 is added t§llocable fo that portion under section
proval (section 147(f)), for this purposeread as follows: 150(c)(3) are the same as the nonquali-
treating those private activity bonds sub- fied bonds determined for purposes of

ject to the rules under section 147 a§ 1.150-4 Change in use of facilities88 1.142-1, 1.144-1, and 1.145-1, ex-
exempt facility bonds and the qualifyingfinanced with tax-exempt private activitycept that bonds allocable to all common
purposes for those bonds as exemponds. areas are also allocated to that portion.
facilities. , , , 2) Special rule when remedial action

by addi h 3 gpurposes of the rules for change of us& ! X ) -
(3/)(1a)(iiil)ntgo peee\::/j ;)Sa rf%ﬁg?,\[,)s:s (@)(@) an of facilities financed with private activ- 8ction with respect to an issue of private

ity bonds under sections 150(b)(3) (re@ctivity bonds under §§ 1.142-2,
§ 1.148-6 General allocation and ac-lating to qualified 501(c)(3) bonds), 1.144-2, or 1.145-2, the bonds of the

counting rules. 150(b)(4) (relating to certain exemptissue allocable to a portion of property
e facility bonds and small issue bonds)are the same as the nonqualified bonds
() 150(b)(5) (relating to facilities required determined for purposes of those sec-

(3) Absence of allocation and ac-ty he'gwned by governmental units ofions.
counting methodslf an issuer fay[s to 501(c)(3) organizations), and 150(c). (d) Effective datesFor effective dates
maintain books and records sufficient t0 ) ‘Fttect of remedial actions(1) In  of this section, see § 1.141-16.
gstabllsh the accounting method for a eneral. Except as provided in this
issue and the allocation of the proceedsgyin, the change of use provisions OPART 602—OMB CONTROL
of that issue, the rules of this section argectigns  150(b)(3) through (5), andNUMBERS UNDER THE
applied using the specific tracing g5 c) apply even if the issuer takes #APERWORK REDUCTION ACT

method. This paragraph (a)(3) applies emedial action described in 88 1.142-

bonds issued on or after May 16, 19972 1.144—2. or 1.145-2. Par. 14. The authority citation for
L I '(2) Exce,ptions—(i) Redemption. If part 602 continues to read as follows:

(d) ** = nonqualified bonds are redeemed within Authority: 26 U.S.C. 7805.
a *=** 90 days of a deliberate action under Par. 15. In § 602.101, paragraph (c)

(i) Timing. An issuer must account 8§ 1.145-2(a) or within 90 days of theis amended by adding entries in humeri-
for the allocation of proceeds to expendate on which a failure to properly usecal order to the table to read as follows:



8§ 602.101 OMB Control numbers.

* * * * *

(C)***

CFR part or section
where identified and Current OMB

described control No.
* * * * *

1.141-1 1545-1451

1.141-12 1545-1451

1.142-2 1545-1451
* * * * *

1.148-6 1545-1451
* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue

Approved December 30, 1996.

Donald C. Lubick,
Acting Assistant Secretary of the
Treasury.

(Filed by the Office of the Federal Register or
January 10, 1997, 8:45 a.m., and published in tt
issue of the Federal Register for January 16, 199
62 F.R. 2275.)



