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Section 338.—Certain Stock
Purchases Treated as Asset
Acquisitions
26 CFR 1.338(b)–2T: Allocation of adjusted
grossed-up basis among target assets (temporary).

T.D. 8711

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 1

Intangibles Under Sections 1060
and 338

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

SUMMARY: This document amends the
temporary regulations under sections
1060 and 338(b) of the Internal Revenue
Code (Code) relating to purchase price
allocations in taxable asset acquisitions
and deemed asset purchases. The
amendments revise the treatment of in-
tangible assets in such acquisitions to
take into account the enactment of sec-
tion 197 by the Omnibus Budget Recon-
ciliation Act of 1993. This document
also makes conforming amendments to
the final regulations under section 338.
The regulations provide guidance re-
garding taxable asset acquisitions and
deemed asset purchases resulting from

elections under section 338. The text of
the temporary regulations herein also
serves as the text of REG–252665–96.

EFFECTIVE DATE: These regulations
are effective February 14, 1997.
For¬ dates¬ of¬ applicability,¬ see

§§ 1.338(b)–2T(c)(4)¬ and¬ 1.1060–
1T(a)(2)(ii).

FOR FURTHER INFORMATION CON-
TACT: Brendan P. O’Hara, Office of
Assistant Chief Counsel (Corporate),
(202) 622–7530 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

These regulations amend the current
temporary regulations under sections
1060¬ (§ 1.1060–1T)¬ and¬ 338(b)
(§§ 1.338(b)–2T and 1.338(b)–3T) (the
current regulations) with respect to the
treatment of acquired intangible assets.
They also amend related examples in
the final regulations under section 338.
Section 1060 provides for the allocation
of purchase price among the assets of a
trade or business under regulations. Sec-
tion 338(b) provides for a similar alloca-
tion, also under regulations, for a
deemed purchase of assets under section
338. The current regulations employ a
residual method of allocation. The legis-
lative history of section 1060, adopted
in 1986, noted with approval the use of
the residual method under the section
338(b) regulations and required that the
same method be used pursuant to regu-
lations to be prescribed under section
1060. S. Rep. No. 99–313, 99th Cong.,
2d Sess. 253, 254 (1986); 1986–3 C.B.
Vol. 3, 253–54.
The current regulations place each

acquired asset into one of four asset
classes. The purchase price is allocated
among the classes in priority order. No
asset in any class except for the last
class is allocated more than its fair
market value. If the aggregate purchase
price allocable to a particular class is
less than the aggregate fair market value
of the assets within the class, each asset
is allocated an amount in proportion to
its fair market value and nothing is
allocated to any junior class.
The four classes under the current

regulations are as follows:
Class I—Cash and cash equivalents;
Class II—Certificates of deposit, U.S.
government securities, readily market-
able stock or securities, and foreign
currency;

Class III—Al l assets not in Class I, II,
or IV; and
Class IV—Intangible assets in the nature
of goodwill and going concern value.
Section 197 was enacted as part of

the Omnibus Budget Reconciliation Act
of 1993, Public Law 103–66, 107 Stat.
312 (1993) (the 1993 Act). Prior to the
1993 Act, acquired goodwill and going
concern value were not amortizable, but
other acquired intangible assets were
amortizable if they could be separately
identified and their useful lives deter-
mined with reasonable accuracy. Section
197 responded to policy and administra-
tive concerns regarding the treatment of
acquired intangibles by providing simi-
lar treatment for goodwill, going con-
cern value, and certain other intangible
assets acquired in a taxable acquisition
and held in connection with a trade or
business. The 1993 Act allows taxpayers
to amortize certain acquired intangible
assets (amortizable section 197 intan-
gibles) over 15 years, subject to certain
exceptions.
The report of the House Committee

on Ways and Means accompanying the
1993 Act states that:
It is expected that the present [regula-
tions under sections 338 and 1060] will
be amended to reflect the fact that
[section 197] allows an amortization
deduction with respect to intangible as-
sets in the nature of goodwill and going
concern value. It is anticipated that the
residual method specified in the regula-
tions wil l be modified to treat all amor-
tizable section 197 intangibles as Class
IV assets and that this modification will
apply to any acquisition of property to
which [section 197] applies.

H.R. Rep. 111, 103d Cong., 1st Sess.
760, 776 (May 23, 1993), 1993–3 C.B.
336, 352.

The current regulations have not yet
been amended in accordance with the
legislative history of section 197. These
new temporary regulations accomplish
that change, with slight modifications,
as discussed below.

Explanation of Provisions

The temporary and final regulations
are amended to conform to the legisla-
tive history of the 1993 Act by placing
all amortizable section 197 intangibles
other than goodwill and going concern
value in Class IV.
However, the new regulations also

include nonamortizable section 197 in-
tangibles in Class IV. Some section 197
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intangibles are amortizable by the buyer
though they were not amortizable by the
seller. Other section 197 intangibles may
not be amortizable because of the appli-
cation of the anti-churning rules of
section 197(f)(9). Although sections
338(b) and 1060 do not require confor-
mity between the buyer and seller on
purchase price allocations, they reflect
strong policies encouraging conformity,
including mandatory application of the
rule of Commissioner v. Danielson, 378
F.2d 771 (3d Cir. 1967),cert. denied,
389 U.S. 858 (1967), in cases where the
parties have agreed to an allocation, and
a reporting system designed to reveal
situations where the parties’ allocations
are inconsistent. These policies favoring
conformity are best served by requiring
both parties to include the same assets
in each class. Moreover, this rule is also
more consistent with section 1060(b) as
amended by the 1993 Act. Section
1060(b)(1) requires the parties to report,
under regulations, ‘‘the amount of con-
sideration received for the assets which
is allocable to section 197 intangibles.’’
The term section 197 intangiblesis
more inclusive than amortizable section
197 intangibles. The goals of consis-
tency, simplification, and administrabil-
ity will be better achieved with respect
to allocations to section 197 intangibles
if all such assets are removed from
Class III and isolated in a junior class
(or classes). Accordingly, these regula-
tions classify all section 197 intangibles
(other than goodwill and going concern
value) as Class IV assets.
To reconcile the original intention of

Congress in requiring the residual
method of allocation for goodwill and
going concern value with the legislative
history of the 1993 Act, these regula-
tions provide that goodwill and going
concern value will be assigned to a true
residual class, Class V. This method is
consistent with the policies of section
197 (which regards many intangible as-
sets as the functional equivalent of
goodwill and going concern value and
thus treats them uniformly) as well as
the original intention of the Tax Reform
Act of 1986, Public Law 99–514, 100
Stat. 2085 (1986) (that goodwill and
going concern value not be valued sepa-
rately for purchase price allocation pur-
poses). Allocating goodwill and going
concern value to Class V avoids the
need for determining the value of good-
will and going concern value through a
non-residual method. Although this ap-
proach places some section 197 intan-
gibles in Class V instead of Class IV, it

carries out the expectation set forth in
the legislative history of the 1993 Act
by making section 197 intangibles junior
to all other assets in the allocation
scheme. The practical significance of
placing goodwill and going concern
value in Class V is generally limited to
circumstances in which fewer than all of
the amortizable section 197 intangibles
acquired in a single transaction are
subsequently disposed of at a gain.
Those situations, in any case, require
some method of allocation among the
intangibles.

Effective Date

These regulations are effective for
applicable asset acquisitions, as defined
in section 1060(c), completed on or after
February 14, 1997, and for acquisition
dates, as defined in section 338(h)(2),
on or after February 14, 1997.
As described above, the current regu-

lations have been in conflict with the
1993 Act legislative history concerning
the classification of amortizable section
197 intangibles other than goodwill and
going concern value since August 10,
1993, generally (the date of enactment
of section 197), and, in some cases,
since 1991.
The legislative history to the 1993

Act clearly contemplates that changes to
the classification system would be made
by amended regulations. In the absence
of such amendments, the only system
available under regulations was the four-
class system established before the en-
actment of section 197. Further, the IRS
revised Form 8594, Asset Acquisition
Statement under Section 1060, in Janu-
ary of 1996 in a manner consistent with
the legislative history, i.e., by placing all
amortizable section 197 intangibles in
Class IV. For acquisition dates before
February 14, 1997, if section 197 ap-
plies to any asset acquired or deemed
acquired, the taxpayer (and all related
parties) may consistently (in all transac-
tions in which AGUB, ADSP, MADSP,
or consideration must be allocated under
section 338 or 1060)—
(i) apply these new rules in full as

written;
(ii) apply the current temporary regu-

lations as written; or
(iii) apply the current temporary

regulations as written, but treat all amor-
tizable section 197 intangibles as Class
IV assets.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations, and,
because the regulations do not impose a
collection of information on small enti-
ties, the Regulatory Flexibility Act (5
U.S.C. chapter 6) does not apply. Pursu-
ant to section 7805(f) of the Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the
Small Business Administration for com-
ment on their impact on small business.

Drafting Information

The principal author of these regula-
tions is Brendan P. O’Hara, Office of
the Assistant Chief Counsel (Corporate),
IRS. However, other personnel from the
IRS and Treasury Department partici-
pated in their development.

* * * * *

Adoption of Amendments to the Regula-
tions

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:
Authority: 26 U.S.C. 7805 * * *
Par. 2. In § 1.338–0, entries for

§ 1.338(b)–2T(b)(2)(v) and § 1.338(b)–
2T(c)(4) are added to read as follows:

§ 1.338–0 Outline of topics.

* * * * *

§ 1.338(b)–2T Allocation of adjusted
grossed-up basis among target assets
(temporary).

* * * * *
(b) * * *
(2) * * *
(v) Class V assets.
(c) * * *
(4) Effective dates.

* * * * *
Par. 3. Section 1.338–3 is amended

by:
1. Revising paragraph (b)(4).
2. Revising paragraph (d)(8)(ii)Ex-

ample 1, paragraph (e);Example 2,
paragraphs (a), (b), and (d);Example 3,
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paragraph (d); andExample 4, para-
graphs (d) and (f). The revisions read as
follows:

§ 1.338–3 Deemed sale and aggregate
deemed sale price.

* * * * *
(b) * * *
(4) Classes of assets.The classes of

assets are defined in § 1.338(b)–2T(b).
* * * * *

(d) * * *
(8) * * *
(ii) * * *
Example 1. * * *
(e) The facts are the same as in paragraph (a) of

this Example 1, except that T also has goodwill (a
Class V asset) with an appraised value of $10,000.
The results are the same as in paragraphs (b) and
(c) of thisExample 1. Because the ADSP does not
exceed the fair market value of the Class III asset,
no amount is allocated to the Class V assets
(assets in the nature of goodwill and going
concern value).
Example 2. * * *
(a) P purchases all of the T stock for $140,000.

On July 1 of Year 1, T has liabilities (not
including the tax liability for deemed sale gain of
its assets) of $50,000, cash (a Class I asset) of
$10,000, readily marketable securities (a Class II
asset) with a basis of $4,000 and a fair market
value of $10,000, goodwill (a Class V asset) with
a basis of $3,000, and the following Class III
assets:

Asset Basis FMV Ratio

1. Land . . . . . . . . . . . . $ 5,000 $ 35,000 .14
Inventory . . . . . . . . . 10,000 50,000 .20
Equipment A
(recomputed basis
$80,000) . . . . . . . . .

5,000 90,000 .36

4. Equipment B
(recomputed basis
$20,000) . . . . . . . . .

10,000 75,000 .30

Totals. . . . . . . . . . . . $30,000 $250,000 1.00

(b) The ADSP exceeds $20,000. Thus, $10,000
of the ADSP is allocated to the cash and $10,000
to the marketable securities. Except as provided in
section 7701(g), the amount allocated to an asset
(other than a Class V asset) cannot exceed its fair
market value. See § 1.338(b)–2T(c)(1) (relating to
fair market value limitation).

* * * * *
(d) Because, under the preliminary calculations

of the ADSP, the amount to be allocated to the
Class I, II, III, and IV assets does not exceed their
aggregate fair market value, no ADSP amount is
allocated to goodwill. Accordingly, the deemed
sale of the goodwill results in a capital loss of
$3,000. The portion of the ADSP allocable to the
Class III assets is finally determined by taking into
account this loss as follows:

ADSPIII = (G 2 (I + II)) + L + TR × [(II 2 BII) +
(ADSPIII 2 BIII ) + (ADSPV 2 BV)]

ADSPIII = ($140,0002 ($10,000 + $10,000)) +
$50,000 + .34 × [($10,0002 $4,000) + (ADSPIII
2 $30,000) + ($02 $3,000)]

ADSPIII = $160,820 + .34ADSPIII
.66ADSPIII = $160,820

ADSPIII = $243,666.67

* * * * *
Example 3. * * *

(d)(1) Based on the preliminary allocation, the
ADSP is determined as follows: (In the formula,
the amount allocated to the Class I assets is
referred to asI, the amount allocated to the Class
II assets asII , and the amount allocated to the
Class III assets asIII .)

ADSP = G + L + TR × [(II 2 BII) + (III 2 BIII ) +
(ADSP2 (I + II + III + B V))]

ADSP = $150,000 + $50,000 + .34 × [($10,0002
$4,000) + ($250,0002 $30,000) + (ADSP2
($10,000 + $10,000 + $250,000 + $3,000))]

ADSP = $200,000 + .34ADSP2 $15,980

.66ADSP = $184,020

ADSP = $278,818.18

(2) Because the ADSP as determined exceeds
the aggregate fair market value of the Class I, II,
III, and IV assets, the $250,000 amount prelimi-
narily allocated to the Class III assets is appropri-
ate. Thus, the amount of the ADSP allocated to
Class III assets equals their aggregate fair market
value ($250,000), and the allocated ADSP amount
for each Class III asset is its fair market value.
Further, because there are no Class IV assets, the
allocable ADSP amount for the Class V asset
(goodwill) is $8,818.18 (the excess of the ADSP
over the aggregate ADSP amounts for the Class I,
II, and III assets).
Example 4. * * *
(d) Because the portion of the preliminary

ADSP allocable to Class III assets ($243,666.67)
does not exceed their fair market value
($250,000), no amount is allocated to Class V
assets for T. Further, this amount ($243,666.67) is
allocated among T’s Class III assets in proportion
to their fair market values. See paragraph (e) of
Example 2. Tentatively, $48,733.34 of this amount
is allocated to the T1 stock.

* * * * *
(f) The facts are the same as in paragraph (a) of

this Example 4, except that the T1 inventory has a
$12,500 basis and a $62,500 value, the T1 stock
has a $62,500 value, and T owns 80% of the T1
stock. In preliminarily calculating ADSPIII , the T1
stock can be disregarded but, because T owns only
80% of the T1 stock, only 80% of T1 asset basis
and value should be taken into account in calculat-
ing T’s ADSP. By taking into account 80% of
these amounts, the remaining calculations and
results are the same as in paragraphs (b), (c), (d),
and (e) of this Example 4, except that the
grossed-up basis in T’s recently purchased T1
stock is $44,455.00 ($35,564.00/0.8).
Par. 4. Section 1.338(b)–2T is

amended by:
1. Revising paragraphs (b)(2), (c)(1),

and (c)(3)(iii).
2. Adding paragraph (c)(4).
3. Revising paragraph (d)Example 1,

paragraphs (vi) and (x) through (xiii).
4. Revising paragraph (d)Example 2,

paragraphs (vi) through (viii).
The revisions and addition read as fol-
lows:

§ 1.338(b)–2T Allocation of adjusted
grossed-up basis among target assets
(temporary).

* * * * *
(b) * * *
(2) Other assets—(i) In general.

Subject to the limitations and other

special rules of paragraph (c) of this
section, adjusted grossed-up basis (as
reduced by Class I assets) is allocated
among Class II assets of target held at
the beginning of the day after the acqui-
sition date in proportion to their fair
market values at such time, then among
Class III assets so held in such propor-
tion, then among Class IV assets so held
in such proportion, and finally to Class
V assets.
(ii) Class II assets. Class II assets are

certificates of deposit, U.S. Government
securities, readily marketable stock or
securities (within the meaning of
§ 1.351–1(c)(3)), foreign currency, and
other items designated in the Internal
Revenue Bulletin by the Internal Rev-
enue Service.
(iii) Class III assets. Class III assets

are all assets of target other than Class
I, II, IV, and V assets.
(iv) Class IV assets. Class IV assets

are all section 197 intangibles, as de-
fined in section 197, except those in the
nature of goodwill and going concern
value.
(v) Class V assets. Class V assets are

section 197 intangibles in the nature of
goodwill and going concern value.
(c) * * *
(1) Basis not to exceed fair market

value. The amount of adjusted
grossed-up basis allocated to an asset
(other than Class V assets) shall not
exceed the fair market value of that
asset at the beginning of the day after
the acquisition date. For modification of
this fair market value limitation with
respect to certain contingent income
assets, see § 1.338(b)–3T(g).

* * * * *
(3) * * *
(iii) Allocation of adjusted grossed-up

basis. Subject to the limitations in para-
graphs (c)(1) and (2) of this section,
adjusted grossed-up basis (after reduc-
tion by the amount of Class I assets) is
allocated among Class II, III, IV, and V
assets of target held at the beginning of
the day after the acquisition date in
proportion to their fair market values at
such time. For this purpose, the fair
market value of Class V assets is
deemed to be the excess, if any, of the
hypothetical purchase price over the
sum of the amount of the Class I assets
and the fair market values of the Class
II, III, and IV assets.
(4) Effective dates. This section ap-

plies for acquisition dates on or after
February 14, 1997. For acquisition dates
before February 14, 1997, if section 197
does not apply to any asset deemed
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acquired, the provisions of the regula-
tions in effect before February 14, 1997,
apply (see § 1.338(b)–2T as contained
in 26 CFR part 1 revised April 1, 1996).
For acquisition dates before February
14, 1997, if section 197 applies to any
asset deemed acquired, the taxpayer
(and all related parties) may consistently
(in all transactions in which AGUB,
ADSP, MADSP, or consideration must
be allocated under section 338 or
1060)—
(i) Apply the provisions of this sec-

tion;
(ii) Apply the provisions of this sec-

tion as in effect before February 14,
1997 (see § 1.338(b)–2T as contained in
26 CFR part 1 revised April 1, 1996); or
(iii) Apply the provisions of this sec-

tion as in effect before February 14,
1997 (see § 1.338(b)–2T as contained in
26 CFR part 1 revised April 1, 1996),
but treat all amortizable section 197
intangibles as Class IV assets.
(d) * * *
Example 1. * * *
(vi) T has no Class IV assets. The amount

allocated to T’s Class V assets (assets in the nature
of goodwill and going concern value) is $150, i.e.,
$2,5002 $2,350.

* * * * *
(x) Assume that at the beginning of the day

after the acquisition date, T1’s cash and the fair
market values of its Class III and IV assets are as
follows:

Asset
Class Asset

Fair Market
Value

I Cash. . . . . . . . . . . . . . . . . . . $ 50*
III Equipment . . . . . . . . . . . . . . 200
IV Patent. . . . . . . . . . . . . . . . . . 350

Total . . . . . . . . . . . . . . . . . . $ 600
* Amount
(xi) The amount of AGUB allocable to T1’s

Class III and IV assets is first reduced by the $50
of cash.
(xii) Since the remaining amount of AGUB

($570) is an amount which exceeds the fair market
value of T1’s only Class III asset, the equipment,
the amount allocated to the equipment is its fair
market value ($200). After that, the remaining
amount of AGUB ($370) exceeds the fair market
value of T1’s only Class IV asset, the patent.
Thus, the amount allocated to the patent is its fair
market value ($350).
(xiii) The amount allocated to T1’s Class V

assets (assets in the nature of goodwill and going
concern value) is $20, i.e., $5702 $550.
Example 2. * * *
(vi) The amount of AGUB ($2,700) available to

allocate to T’s assets is reduced by the amount of
cash to $2,500, i.e., $2,7002 $200. This $2,500
balance is then allocated among the Class II, III,
IV, and V assets in proportion to, and not in
excess of, their fair market values (as determined
under § 1.338(b)–2T(c)(3)(iii)).
(vii) Under paragraph (c)(3) of this section, the

fair market value of the Class V assets is deemed
to be $150, i.e., the $3,000 hypothetical purchase
price minus $2,850 (the sum of T’s cash, $200,

and the fair market value of its Class II, III, and
IV assets, $2,650). The allocation is as follows:

Portfolio of marketable securities . . . . . . $ 268*
Inventory . . . . . . . . . . . . . . . . . . . . . . . . . . 268
Accounts receivable . . . . . . . . . . . . . . . . . 536
Building . . . . . . . . . . . . . . . . . . . . . . . . . . 714
Land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178
Investment in T1 . . . . . . . . . . . . . . . . . . . 402
Goodwill and going concern value . . . . . 134

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $2,500
* All numbers rounded for convenience.
(viii) If the AGUB of T is increased (or de-

creased) as a result of a subsequent adjustment,
the hypothetical purchase price and the deemed
fair market value of the Class V assets shall be
redetermined and the increase (or decrease) in
AGUB shall be allocated among T’s acquisition
date assets pursuant to § 1.338(b)–3T(f). The
increase (or decrease) in AGUB is allocated
pursuant to § 1.338(b)–3T(f) even if the hypo-
thetical purchase price, as redetermined, no longer
exceeds AGUB, as redetermined.
Par. 5. Section 1.338(b)–3T is

amended by:
1. Revising paragraphs (e)(1), (f)(1),

and (f)(2).
2. In paragraph (j), redesignatingEx-

ample (1) through Example (8)as Ex-
ample 1throughExample 8.
3. Revising the following newly des-

ignated examples in paragraph (j):Ex-
ample 1; Example 2; Example 3, para-
graph (i) and paragraphs (v) through
(vii); and Example 6throughExample 8.

The revisions read as follows:

§ 1.338(b)–3T Subsequent adjustments
to adjusted grossed-up basis (tempo-
rary).

* * * * *
(e) * * *
(1) In general. If adjusted grossed-up

basis was allocated in accordance with
the rules of § 1.338(b)–2T(b)(2), a de-
crease in adjusted gross-up basis (as
determined under paragraph (c)(3) of
this section) is allocated in the following
order: first, as a reduction in the bases
of target’s Class V acquisition date
assets, second, as a reduction of the
bases of target’s Class IV acquisition
date assets in proportion to their fair
market values at the beginning of the
day after the acquisition date, third, as a
reduction of the bases of target’s Class
III acquisition date assets in proportion
to their fair market values at the begin-
ning of the day after the acquisition
date, and finally, as a reduction of the
bases of target’s Class II acquisition
date assets in proportion to their fair
market values at the beginning of the
day after the acquisition date. The de-
crease in adjusted grossed-up basis allo-
cated to an asset shall not exceed the
adjusted grossed-up basis of target pre-
viously allocated to that asset. If ad-

justed grossed-up basis was allocated
among target’s assets pursuant to
§ 1.338(b)–2T(c)(3), a decrease in ad-
justed grossed-up basis (as determined
under paragraph (c)(3) of this section) is
accounted for in accordance with the
rules of paragraph (f) of this section.

* * * * *
(f) * * *
(1) Scope. This paragraph (f) applies

if adjusted grossed-up basis was allo-
cated among new target’s Class II, III,
IV, and V assets in accordance with
§ 1.338(b)–2T(c)(3) and an adjustment
event occurs after the close of the new
target’s first taxable year.
(2) Allocation of increases (de-

creases) in adjusted grossed-up basis. If
an adjustment event after the close of
new target’s first taxable year increases
(or decreases) adjusted grossed-up basis,
the following items shall be redeter-
mined, taking into account such adjust-
ment event: the hypothetical purchase
price, the deemed fair market value of
Class V assets, and the adjusted
grossed-up basis allocable to each acqui-
sition date asset under § 1.338(b)–
2T(c)(3) (the redetermined (c)(3)
amount). (The redetermination of the
deemed fair market value of Class V
assets under this paragraph (f)(2) is
made by taking into account the target’s
Class I assets and the fair market values
of its Class II, III, and IV assets at the
beginning of the day after the acquisi-
tion date.) If the redetermined (c)(3)
amount for an acquisition date asset
exceeds the amount of adjusted
grossed-up basis previously allocated to
such asset (taking into account prior
adjustments under this paragraph (f)), an
amount of adjusted grossed-up basis
equal to such excess shall be allocated
to such asset. If the amount of the
adjusted grossed-up basis previously al-
located to an acquisition date asset (tak-
ing into account prior adjustments under
this paragraph (f)) exceeds the redeter-
mined (c)(3) amount for that asset, an
amount equal to such excess shall be
allocated as a reduction in the basis of
such asset. The rules of paragraph (d)(2)
of this section (or paragraph (e)(2) of
this section) apply for the treatment of
amounts allocable under this paragraph
(f) to an acquisition date asset that has
been disposed of, depreciated, amor-
tized, or depleted.

* * * * *
(j) * * *
Example 1. (i)(A) T’s assets other than goodwill

and going concern value, and their fair market
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values at the beginning of the day after the
acquisition date, are as follows:

Asset
Class Asset

Fair Market
Value

III Building . . . . . . . . . . . . . . . $100
III Stock of X (not a target) . . 200

Total . . . . . . . . . . . . . . . . . . $300

(B) T has no liabilities other than a contingent
obligation and T does not use the elective formula
under section 338(h)(11).

(ii)(A) On September 1, 1997, P purchases all
of the outstanding stock of T for $270 and makes
an express election for T. The grossed-up basis of
the T stock and T’s adjusted grossed-up basis
(AGUB) are both $270. The AGUB is ratably
allocated among T’s Class III assets in proportion
to their fair market values as follows:

Asset Basis

Building ($270 x 100/300) . . . . . . $ 90
Stock ($270 x 200/300) . . . . . . . . . 180

Total . . . . . . . . . . . . . . . . . . . . $270

(B) No amount is allocated to the Class V
assets. New T is a calendar year taxpayer. Assume
that the X stock is a capital asset in the hands of
new T.

(iii) On January 1, 1998, new T sells the X
stock and uses the proceeds to purchase inventory.
(iv) On June 30, 1999, the contingent liability

of old T becomes fixed and determinable. The
amount of the liability is $60.
(v) T’s AGUB increases by $60 from $270 to

$330. This $60 increase in AGUB is first allocated
among T’s acquisition date assets in accordance
with the provisions of § 1.338(b)–2T. Since the
redetermined AGUB for T ($330) exceeds the sum
of the fair market values at the beginning of the
day after the acquisition date of the Class III
acquisition date assets ($300), AGUB allocated to
those assets is limited to those fair market values
under § 1.338(b)–2T(c)(1). As there are no Class
IV assets, the remaining AGUB of $30 is allocated
to goodwill and going concern value (Class V
assets). The amount of increase in AGUB allo-
cated to each acquisition date asset is determined
as follows:

Asset
Original
AGUB

Rede-
termined
AGUB

Increase
in

AGUB

Building . . . . . . . . . $ 90 $100 $10
X Stock . . . . . . . . . . 180 200 20
Goodwill and going
concern value . . . 0 30 30

Total . . . . . . . . $270 $330 $60
(vi) Since the X stock was disposed of before

the contingent liability became fixed and determin-
able, no amount of the increase in AGUB attribut-
able to such stock may be allocated to any T asset.
Rather, such amount, $20, is allowed as a capital
loss to T for the taxable year 1999 under the
principles of Arrowsmith v. Commissioner, 344
U.S. 6 (1952). In addition, the $10 increase in
AGUB allocated to the building and the $30
increase in AGUB allocated to the goodwill and
going concern value are treated as basis redetermi-
nations in 1999. See paragraph (d)(2) of this
section.
Example 2. (i) On January 1, 1998, P purchases

all of the outstanding stock of T and makes an
express election for T. T does not use the elective
formula under section 338(h)(11). Assume that the
AGUB of T is $500 and is allocated among T’s
acquisition date assets as follows:

Asset
Class Asset Basis

III Machinery . . . . . . . . . . . . . . . . . $150
III Land . . . . . . . . . . . . . . . . . . . . . 250
V Goodwill and going concern

value . . . . . . . . . . . . . . . . . . . 100

Total . . . . . . . . . . . . . . . . . . . . . $500
(ii) On September 30, 1998, P filed a claim

against the selling shareholders of T in a court of
appropriate jurisdiction alleging fraud in the sale
of the T stock.
(iii) On January 1, 2007, the former sharehold-

ers refund part of the purchase price to P in a
settlement of the lawsuit. This refund results in a
decrease of T’s AGUB of $140.
(iv) Under paragraph (e)(1) of this section, the

decrease in AGUB is allocated among T’s acquisi-
tion date assets. First, because $100 was originally
allocated to the Class V assets, $100 of the
decrease is allocated to those assets. As there were
no Class IV assets acquired, the remaining de-
crease in AGUB ($40) is allocated to the Class III
assets in proportion to their fair market values at
the beginning of the day after the acquisition date.
Thus, $15 is allocated to the machinery ($40 x
150/$400) and $25 to the land ($40 x 250/$400).
(v) Assume that, as a result of deductions under

section 168, the adjusted basis of the machinery
immediately before the decrease in AGUB is zero.
The machinery is treated as if it were disposed of
before the decrease is taken into account. In 2007,
T recognizes income of $15, the character of
which is determined under the principles ofAr-
rowsmith v. Commissioner, 344 U.S. 6 (1952), and
the tax benefit rule. No adjustment to the basis of
T’s assets is made for any tax paid on this
amount. Assume also that, as a result of amortiza-
tion deductions, the adjusted basis of the goodwill
and going concern value immediately before the
decrease in AGUB is $40. A similar adjustment to
income is made in 2007 with respect to the $60 of
previously amortized goodwill and going concern
value.
(vi) In summary, the basis of T’s acquisition

date assets, as of January 1, 2007, is as follows:

Asset Basis

Machinery . . . . . . . . . . . . . . . . . . . . $ 0
Land . . . . . . . . . . . . . . . . . . . . . . . . 225
Goodwill and going concern value 0
Example 3. (i) Assume that the facts are the

same asExample 2of § 1.338(b)–2T(d) except
that the recently purchased stock is acquired for
$1,600 plus additional payments that are contin-
gent upon T’s future earnings. Thus, T’s AGUB,
determined as of the beginning of the day after the
acquisition date (after reduction by T’s cash of
$200), is $2,500 and is allocable among T’s Class
II, III, IV, and V acquisition date assets pursuant
to § 1.338(b)–2T(c)(3)(iii) as follows:

Portfolio of marketable securities . . . . . . $ 268*
Inventory . . . . . . . . . . . . . . . . . . . . . . . . . . 268
Accounts receivable . . . . . . . . . . . . . . . . . 536
Building . . . . . . . . . . . . . . . . . . . . . . . . . . 714
Land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178
Investment in T1 . . . . . . . . . . . . . . . . . . . 402
Goodwill and going concern value . . . . . 134

Total . . . . . . . . . . . . . . . . . . . . . . . . . $2,500
* All numbers rounded for convenience.

* * * * *
(v) Under § 1.338(b)–2T(c)(3) the redetermined

fair market value of Class V assets is deemed to
be $400, i.e., the hypothetical purchase price, as
redetermined, of $3,250 minus $2,850 (the sum of
T’s cash, $200, and the fair market values of its
Class II, III, and IV assets, $2,650).

(vi) The amount of AGUB available to allocate
to T’s Class II, III, IV, and V acquisition date
assets is $2,700 (i.e., redetermined AGUB reduced
by cash). AGUB allocable to each of T’s acquisi-
tion date assets (i.e., the redetermined (c)(3)
amount) is redetermined using the deemed fair
market value of the Class V assets from paragraph
(v) of this Example as follows:

Portfolio of marketable securities . . . . . . $ 266*
Inventory . . . . . . . . . . . . . . . . . . . . . . . . . . 266
Accounts receivable . . . . . . . . . . . . . . . . . 531
Building . . . . . . . . . . . . . . . . . . . . . . . . . . 708
Land . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 177
Investment in T1 . . . . . . . . . . . . . . . . . . . 398
Goodwill and going concern value . . . . . 354

Total . . . . . . . . . . . . . . . . . . . . . . . . . $2,700
* All numbers rounded for convenience.
(vii) As illustrated by this example, the applica-

tion of paragraph (f) of this section results in a
basis increase for some assets and a basis decrease
for other assets. The amount of increase (or
decrease) in AGUB allocated to each acquisition
date asset is determined as follows:

Asset
Original
AGUB

Rede-
termined
(c)(3)
Amount

Increase
(or De-
crease)
in

AGUB

Portfolio of market-
able securities. . . $ 268 $ 266 $ (2)

Inventory . . . . . . . . . 268 266 (2)
Accounts receivable 536 531 (5)
Building . . . . . . . . . 714 708 (6)
Land . . . . . . . . . . . . 178 177 (1)
Investment in T1 . . 402 398 (4)
Goodwill and going
concern value . . . 134 354 220

Total . . . . . . . . . . . . $2,500 $2,700 $200

* * * * *
Example 6. (i)(A) T has three assets (other than

goodwill and going concern value) whose fair
market values as of the beginning of the day after
the acquisition date are as follows:

Asset
Class Asset

Fair Market
Value

III Building . . . . . . . . . . . . . . . $100
III Equipment . . . . . . . . . . . . . . 50
IV Secret process . . . . . . . . . . . 50

Total . . . . . . . . . . . . . . . . . . $200
(B) The secret process is a section 197 intan-

gible. T has no liabilities. Assume that no election
under section 338(h)(10) or (h)(11) is in effect.
(ii) On January 1, 1998, P purchases all of the

outstanding T stock for $225 plus 50 percent of
the net profits generated by the secret process for
each of the next three years, determinable and
payable on January 1 of each following year. P
and T are calendar year taxpayers.
(iii) As of the beginning of January 2, 1998,

T’s AGUB is $225, allocated as follows:

Asset
Class Asset Basis

III Building . . . . . . . . . . . . . . . . . . $100
III Equipment . . . . . . . . . . . . . . . . . 50
IV Secret process . . . . . . . . . . . . . . 50
V Goodwill and going concern

value . . . . . . . . . . . . . . . . . . . 25

Total . . . . . . . . . . . . . . . . . . . . . $225
(iv) On January 1, 1999, $5 is paid by P for the

T stock by reason of the net profits from the
secret process. The payments are not attributable
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in any respect to any of T’s other acquisition date
assets. As a result, T’s AGUB on January 1, 1999
is increased by $5.
(v) Assume that on January 1, 1999, the fair

market value of the secret process is redetermined
to be $52. (For purposes of this redetermination,
only those circumstances that resulted in the
increase to AGUB are taken into account.)
(vi) On January 1, 1999, only $2 of the $5

increase in AGUB is allocated to the secret
process because the increase in AGUB so allo-
cated cannot increase the basis of the secret
process above its redetermined fair market value
($52). The balance of the increase is allocated to
goodwill and going concern value because the fair
market value limitation of § 1.338(b)–2T(c)(1)
precludes allocating additional AGUB to the Class
III and IV assets.
(vii) The price for which old target is deemed

to have sold the secret process is increased to
reflect the $2 increase allocated to its basis to new
target. See § 1.338–3(d) and paragraph (h)(1) of
this section.
(viii) If the fair market value of the secret

process as of January 1, 1999, is unchanged from
the fair market value as of the beginning of the
day after the acquisition date, then the $5 increase
in AGUB is allocated to T’s goodwill and going
concern value.
Example 7. (i) The facts are the same as in

Example 6except that—
(A) The secret process is valued at $75 as of

the beginning of the day after the acquisition date;
and
(B) P pays $250 for the T stock and the former

T shareholders agree to refund a portion of the
purchase price to P for each of the three years that
the net income from the secret process is less than
$15 per year, determinable and payable on January
1 of the next year.
(ii) Assume that the secret process in the hands

of new T is an amortizable section 197 intangible
and, therefore, on January 1, 1999, new T’s
adjusted basis in the secret process is $70 (i.e.,
$75–$5 of allowable amortization).
(iii) Assume the net income from the process is

less than $15 for 1998, and on January 1, 1999, P
receives a refund that reduces the stock purchase
price by $3.
(iv) Assume that as of January 1, 1999, the fair

market value of the secret process is redetermined
to be $65. (For purposes of this redetermination,
only those circumstances that resulted in the
decrease to AGUB are taken into account.)
(v) As of January 1, 1999, the AGUB of T is

decreased by $3. This decrease is allocated to the
secret process, the basis of which becomes $67
(i.e., $70–$3) and is amortizable over the remain-
ing 14 years.
(vi) The price for which old target is deemed to

have sold the secret process is decreased to reflect
the $3 decrease allocated to its basis to new target.
See § 1.338–3(d) and paragraph (h)(1) of this
section.
Example 8. The facts are the same as in

Example 6 except that the intangible Class IV
asset is a patent instead of a secret process. The
redetermination of the fair market value of the
patent on January 1, 1999, is made without regard
to the decrease in the remaining life of the patent
because that is not a circumstance that resulted in
the increase in AGUB.

Par. 6. Section 1.1060–1T is amended
by:
1. Designating the text of paragraph

(a)(2) following the heading as para-
graph (a)(2)(i), adding a heading to

newly designated paragraph (a)(2)(i),
and adding paragraph (a)(2)(ii).
2. In paragraph (a)(3), revising the

outline of topics entries for (a)(2), (b)(2)
and (h)(3).
3. Revising the seventh sentence of

paragraph (b)(4).
4. Revising paragraphs (d)(2), (e)(1),

and (f)(3)(i).
5. Revising the following examples

in paragraph (g):Example 1; Example 2;
Example 3, paragraphs (i), (viii), and
(xi); andExample 4.
5. Revising paragraph (h)(3).
The additions and revisions read as

follows:

§ 1.1060–1T Special allocation rules for
certain asset acquisitions (temporary).

(a) * * *
(2) Effective date—(i) In general. * *

*
(ii) Allocation of consideration. Para-

graphs (d) and (h)(3) of this section and
conforming amendments to other provi-
sions of this section apply to applicable
asset acquisitions completed on or after
February 14, 1997. For applicable asset
acquisitions completed before February
14, 1997, if section 197 does not apply
to any of the acquired assets, the provi-
sions of the regulations in effect before
February 14, 1997 apply (see § 1.1060–
1T as contained in 26 CFR part 1
revised April 1, 1996). For applicable
asset acquisitions completed before Feb-
ruary 14, 1997, if section 197 applies to
any of the acquired assets, the taxpayer
(and related parties) may consistently (in
all transactions in which AGUB (as
defined in § 1.338(b)–1), ADSP (as de-
fined in § 1.338–3), MADSP (as de-
fined in § 1.338(h)(10)–1), or consider-
ation must be allocated under section
338 or 1060)—
(A) Apply the provisions of this sec-

tion;
(B) Apply the provisions of this sec-

tion as in effect before February 14,
1997 (see § 1.1060–1T as contained in
26 CFR part 1 revised April 1, 1996); or
(C) Apply the provisions of this sec-

tion as in effect before February 14,
1997 (see § 1.1060–1T as contained in
26 CFR part 1 revised April 1, 1996),
but treat all amortizable section 197
intangibles as Class IV assets.
(3) * * *
(a) * * *
(2) Effective date.
(i) In general.
(ii) Allocation of consideration.

* * * * *

(d) * * *
(2) Assets other than Class I assets.
(i) In general.
(ii) Class II assets.
(iii) Class III assets.
(iv) Class IV assets.
(v) Class V assets.

* * * * *
(h) * * *
(3) Interim procedures for Form

8594.
(b) * * *
(4) * * * The money and other

property that are treated as transferred in
exchange for the like-kind property (and
which are excluded from the assets to
which section 1060 applies) are consid-
ered to come from the following assets
in the following order: first from Class I
assets, then from Class II assets, then
from Class III assets, then from Class
IV assets, and then from Class V assets.
* * *

* * * * *
(d) * * *
(2) Assets other than Class I assets—

(i) In general. Subject to the limitations
and other special rules of paragraph (e)
of this section, consideration (as reduced
by the amount of Class I assets) is
allocated among Class II assets trans-
ferred by the seller in proportion to the
fair market values of such Class II
assets on the purchase date, then among
Class III assets transferred by the seller
in proportion to the fair market values
of such Class III assets on that date,
then among Class IV assets transferred
by the seller in proportion to the fair
market values of such Class IV assets
on that date, and finally to Class V
assets.
(ii) Class II assets. Class II assets are

certificates of deposit, U.S. government
securities, readily marketable stock or
securities (within the meaning of
§ 1.351–1(c)(3)), foreign currency, and
other items designated in the Internal
Revenue Bulletin by the Internal Rev-
enue Service.
(iii) Class III assets. Class III assets

are all assets other than Class I, II, IV,
and V assets.

(iv) Class IV assets. Class IV assets
are all section 197 intangibles, as de-
fined in section 197, except those in the
nature of goodwill and going concern
value.
(v) Class V assets. Class V assets are

section 197 intangibles in the nature of
goodwill and going concern value.
(e) * * *
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(1) Allocation not to exceed fair mar-
ket value. The amount of consideration
allocated to an asset (other than Class V
assets) shall not exceed the fair market
value of that asset on the purchase date.

* * * * *
(f) * * *
(3) * * *
(i) In general. A decrease in consider-

ation is allocated in the following order:
first, as a reduction in the amount
previously allocated to Class V assets,
second, as a reduction in the amount
previously allocated to Class IV assets
in proportion to their fair market values,
third, as a reduction in the amount
previously allocated to Class III assets
in proportion to their fair market values,
and finally, as a reduction in the amount
previously allocated to Class II assets in
proportion to their fair market values.
Decreases in consideration allocated to
an asset shall not exceed the amount of
consideration previously allocated to
that asset. Except as provided in para-
graph (f)(4)(ii) of this section (relating
to patents and similar property), the fair
market value is the fair market value on
the purchase date.

* * * * *
(g) * * *
Example 1. (i) On January 1, 1998, S, a sole

proprietor, sells to P, a corporation, a group of
assets which constitute a trade or business under
paragraph (b)(2) of this section. P pays S $2,000
in cash and assumes $1,000 in liabilities. Thus, the
total consideration is $3,000.
(ii) Assume that P acquires no Class I assets

and that on the purchase date, the fair market
values of the Class II, Class III, and Class IV
assets S sold to P are as follows:

Asset
Class Asset

Fair
Market
Value

II Portfolio of marketable
securities . . . . . . . . . . . . . . . $ 400

Total Class II . . . . . . . . . $ 400
III Furniture and fixtures. . . . . $ 800

Building . . . . . . . . . . . . . . . 800
Land . . . . . . . . . . . . . . . . . . 200
Equipment . . . . . . . . . . . . . . 400
Accounts receivable . . . . . . 100

Total Class III. . . . . . . . . $2,300
IV Covenant not to compete . . $ 100

Total Class IV. . . . . . . . . $ 100
(iii) Under paragraphs (d)(1) and (2) of this

section, the amount of consideration allocable to
the Class II, III, IV, and V assets is the total
consideration reduced by the amount of any Class
I assets. Since P acquired no Class I assets, the
total consideration of $3,000 is next allocated first
to Class II, then to Class III, and then to Class IV
assets. Since the fair market value of the Class II
assets is $400, $400 of consideration is allocated
to the Class II assets. Since the remaining amount
of consideration is $2,600 ($3,0002 $400), an
amount which exceeds the sum of the fair market
values of the Class III assets ($2,300), the amount
allocated to each Class III asset is its fair market

value. Since, after the allocation to Class III
assets, the remaining amount of consideration is
$300 ($3,0002 ($400 + $2,300)), an amount
which exceeds the fair market value of the Class
IV asset ($100), the amount allocated to the Class
IV asset is its fair market value. Thus, the total
amount allocated to the Class II assets is $400, the
total amount allocated to the Class III assets is
$2,300, and the total amount allocated to the Class
IV asset is $100.

(iv) The amount allocated to the Class V assets
(assets in the nature of goodwill and going
concern value) is $200 (i.e., $3,0002 ($400 +
$2,300 + $100)).

Example 2. (i) Assume the same facts as in
Example 1. Assume further that P and S each use
the calendar year as the taxable year and that, on
September 30, 1998, P files a claim against S
alleging fraud in the sale of all of the assets.
(ii) On January 1, 2007, S refunds $400 of the

purchase price to P in a settlement of the lawsuit.
(iii) Under paragraph (f)(3)(i) of this section, both
S and P take into account the $400 decrease in
consideration and allocate it among the assets.
First, since $200 of consideration previously was
allocated to the assets in the nature of goodwill
and going concern value (Class V assets), $200 of
the decrease in consideration is allocated to those
assets. Then, since $100 of consideration previ-
ously was allocated to the only Class IV asset, the
covenant not to compete, the next $100 of the
remaining decrease in consideration ($200) is
allocated to that asset. The remaining decrease in
consideration ($100) is then allocated to the Class
III assets in proportion to their fair market values
on the purchase date as follows:

Asset

Fair
market
value

Allocation
fraction

Decrease
in consid-
eration
($100 x
Col. (2))

Furniture and
fixtures . . . . $ 800 800/2,300 $ 34.78

Building . . . . . 800 800/2,300 34.78
Land . . . . . . . . 200 200/2,300 8.70
Equipment . . . . 400 400/2,300 17.39
Accounts
receivable . . 100 100/2,300 4.35

Total . . . . $2,300 $100.00
(iv) In summary, the redetermined consideration

that S received for the group of assets is $2,600
after taking into account the decrease in consider-
ation. After allocating the decrease, P’s and S’s
redetermined consideration is as follows:

Asset

Original
consid-
eration

Decrease
in con-

sideration

Redeter-
mined

consider-
ation

Portfolio of mar-
ketable securi-
ties . . . . . . . . . $ 400.00 $ 0.00 $ 400.00

Furniture and
fixtures . . . . . 800.00 34.78 765.22

Building . . . . . . 800.00 34.78 765.22
Land . . . . . . . . . 200.00 8.70 191.30
Equipment . . . . . 400.00 17.39 382.61
Accounts receiv-
able . . . . . . . . 100.00 4.35 95.65

Covenant not to
compete. . . . . 100.00 100.00 0.00

Goodwill and
going concern
value . . . . . . . 200.00 200.00 0.00

Total . . . . . $3,000.00 $400.00 $2,600.00

(v) Assume that, as a result of deductions under
section 168, P’s adjusted basis in the equipment
immediately before the decrease in consideration
is zero. P, therefore, treats the equipment as if it
were disposed of before the decrease is taken into
account. In 2007, P recognizes income of $17.39,
the character of which is determined under the
principles of Arrowsmith v. Commissioner, 344
U.S. 6 (1952), and the tax benefit rule. No
adjustment to the basis of P’s assets is made for
any tax paid on this amount. Assume also that, as
a result of amortization deductions, the adjusted
basis of the covenant not to compete and the
goodwill and going concern value immediately
before the decrease in consideration is $120. A
similar adjustment to income is made in 2007 with
respect to the $180 of previously amortized cov-
enant not to compete and goodwill and going
concern value.
Example 3. (i) On January 1, 1998, A transfers

assets X, Y, and Z worth $1,000 to B in exchange
for assets D, E, and F, worth $100, plus $1,000
cash.

* * * * *
(viii) A, as transferor of assets X, Y, and Z,

received $100 that must be allocated under section
1060 and paragraph (d) of this section. Since A
transferred no Class I, II, III, or IV assets to which
section 1060 applies, the $100 is allocated to
Class V assets (assets in the nature of goodwill
and going concern value).

* * * * *
(xi) B, as transferee of assets X, Y, and Z, gave

A $100 that must be allocated under section 1060
and paragraph (d) of this section. Since B received
from A no Class I, II, III, or IV assets to which
section 1060 applies, the $100 consideration is
allocated by B to Class V assets (assets in the
nature of goodwill and going concern value).
Example 4. (i) On January 1, 1998, S, a sole

proprietor, sells to P, a corporation, a group of
assets which constitutes a trade or business under
paragraph (b)(2) of this section. S, who plans to
retire immediately, also executes a covenant not to
compete in P’s favor. P pays S $3,000 in cash and
assumes $1,000 in liabilities. Thus, the total
consideration is $4,000.
(ii) On the purchase date, P and S also execute

a separate agreement that states that the fair
market values of the Class II, Class III, and Class
IV assets S sold to P are as follows:

Asset
Class Asset

Fair
Market
Value

II Portfolio of marketable
securities . . . . . . . . . . . . . . . $ 500

Total Class II . . . . . . . $ 500
III Furniture and fixtures. . . . . $ 800

Building . . . . . . . . . . . . . . . 800
Land . . . . . . . . . . . . . . . . . . 200
Equipment . . . . . . . . . . . . . . 400
Accounts receivable . . . . . . 200

Total Class III. . . . . . . $2,400
IV Covenant not to compete . . $ 900

Total Class IV. . . . . . . $ 900
(iii) P and S each allocate the consideration in

the transaction among the assets transferred under
paragraph (d) of this section in accordance with
the agreed upon fair market values of the assets,
so that $500 is allocated to Class II assets, $2,400
is allocated to Class III assets, $900 is allocated to
Class IV assets, and $200 ($4,000 total consider-
ation less $3,800 allocated to asset classes II, III,
and IV) is allocated to the Class V assets (assets
in the nature of goodwill and going concern
value).
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(iv) In connection with the examination of P’s
return, the District Director, in determining the fair
market values of the assets transferred, may
disregard the parties’ agreement. Assume that the
District Director correctly determines that the fair
market value of the covenant not to compete was
$100. Since the allocation of consideration among
Class II, III, and IV assets results in allocation up
to the fair market value limitation, the $800 of
unallocated consideration resulting from the Dis-
trict Director’s redetermination of the value of the
covenant not to compete is allocated to Class V
assets (assets in the nature of goodwill and going
concern value).
(h) * * *
(3) Interim procedures for Form

8594. Until such time, if any, as Form
8594 is revised to require otherwise, the
sum of the amounts allocated to Classes
IV and V should be reported on Form
8594 as Class IV assets.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved December 20, 1996.

Donald C. Lubick,
Acting Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on
January 9, 1997, 2:53 p.m. and published in the
issue of the Federal Register for January 16, 1997,
62 F.R. 2267)

Section 472.—Last-in, First-out
Inventories
26 CFR 1.472–1: Last-in, first-out inventories.

LIFO; price indexes, department
stores. The January 1997 Bureau of
Labor Statistics price indexes are ac-
cepted for use by department stores
employing the retail inventory and last-
in, first-out inventory methods for valu-
ing inventories for tax years ended on,
or with reference to, January 31, 1997.

Rev. Rul. 97–15

The following Department Store In-
ventory Price Indexes for January 1997
were issued by the Bureau of Labor
Statistics on February 19, 1997. The
indexes are accepted by the Internal
Revenue Service, under § 1.472–1(k) of

the Income Tax Regulations and Rev.
Proc. 86–46, 1986–2 C.B. 739, for ap-
propriate application to inventories of
department stores employing the retail
inventory and last-in, first-out inventory
methods for tax years ended on, or with
reference to, January 31, 1997.
The Department Store Inventory Price

Indexes are prepared on a national basis
and include (a) 23 major groups of
departments, (b) three special combina-
tions of the major groups—soft goods,
durable goods, and miscellaneous goods,
and (c) a store total, which covers all
departments, including some not listed
separately, except for the following:
candy, foods, liquor, tobacco, and con-
tract departments.

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS

(January 1941 = 100, unless otherwise noted)

Groups Jan. 1996 Jan. 1997

Percent Change from
Jan. 1996 to Jan.

19971

1. Piece Goods . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 519.0 536.5 3.4
2. Domestics and Draperies . . . . . . . . . . . . . . . . . . . . . . . . . . 648.4 648.0 20.1
3. Women’s and Children’s Shoes . . . . . . . . . . . . . . . . . . . . . 628.8 636.8 1.3
4. Men’s Shoes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 887.6 895.6 0.9
5. Infants’ Wear. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 641.1 622.7 22.9
6. Women’s Underwear . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 519.1 522.0 0.6
7. Women’s Hosiery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 289.4 291.3 0.7
8. Women’s and Girls’ Accessories . . . . . . . . . . . . . . . . . . . . 554.2 539.6 22.6
9. Women’s Outerwear and Girls’ Wear . . . . . . . . . . . . . . . . 400.3 404.3 1.0
10. Men’s Clothing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 602.7 614.3 1.9
11. Men’s Furnishings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 560.6 580.0 3.5
12. Boys’ Clothing and Furnishings. . . . . . . . . . . . . . . . . . . . . 478.5 478.5 0.0
13. Jewelry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 994.5 993.2 20.1
14. Notions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 802.7 773.4 23.7
15. Toilet Articles and Drugs . . . . . . . . . . . . . . . . . . . . . . . . . . 875.4 906.5 3.6
16. Furniture and Bedding . . . . . . . . . . . . . . . . . . . . . . . . . . . . 668.9 658.4 21.6
17. Floor Coverings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 563.6 579.1 2.8
18. Housewares. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 800.5 818.0 2.2
19. Major Appliances . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 247.6 246.8 20.3
20. Radio and Television . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78.9 78.4 20.6
21. Recreation and Education2. . . . . . . . . . . . . . . . . . . . . . . . . 112.6 111.7 20.8
22. Home Improvements2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 123.1 132.9 8.0
23. Auto Accessories2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107.7 107.6 20.1

Groups 1—15: Soft Goods. . . . . . . . . . . . . . . . . . . . . . . . . . . . 585.2 592.0 1.2
Groups 16—20: Durable Goods . . . . . . . . . . . . . . . . . . . . . . . . 467.0 469.9 0.6
Groups 21—23: Misc. Goods2. . . . . . . . . . . . . . . . . . . . . . . . . . 113.2 113.6 0.4

Store Total3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 544.9 550.0 0.9
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