Section 3402.—Income Tax
Collected at Source

26 CFR 31.3402(f)(5)-1 Form and contens of
withholding exemptia certificates.

T.D. 8706

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 31 and 602

Electronic Filing of Form W-4

AGENCY: Internd Revene Servie
(IRS), Treasuy.

ACTION: Find regulations.

SUMMARY: This documeh contains
final regulatiors relating to Form W-4,
Employeés Withholding Allowance Cer-
tificate. The final regulatiors authorize
employes to establit electronc sys-
tems for use by employes in filin g their
Forms W-4. The regulatiors provide
employes and employes with guidance
necessar to comply with the law. The
regulatiors affect employes tha estab-
lish electronc systens ard their em-
ployees.

EFFECTIVE DATE: The= final regula-
tions are effective Januay 2, 1997.

FOR FURTHER INFORMATION CON-
TACT: Karin Loverud (202 622—-6060
(nat atoll-free number).

SUPPLEMENARY INFORMATION:
Paperwok Reductio Act

The collection of information con-
tainal in thes final regulatiors has been
reviewed ard approvel by the Office of
Managemeh and Budgé in accordance
with the Paperwok Reductim Act (44
U.S.C 3507 unde contrd number
1545-1435 Responsgto this collection
of information are mandatoy.

An ageng may not condud¢ or spon-
sa, and a persa is not require to
respom to, a collection of information
unles the collection of information dis-
plays a valid contrd numbe.

The estimatel annu& burden per re-
spondenis 20 hours.

Commens concernig the accuray of
this burden estimae and suggestios for
reducirg this burden shoul be ser to
the Internal Revenwe Service Attn:
IRS Repors Clearane Officer, T:FP,
Washington DC 20224 ard to the Of-
fice of Managemen and Budget, Attn:
De«k Officer for the Departmen of the
Treasuy, Office of Information and
Regulatoy Affairs, Washington DC
20503.

Books or record relating to this col-
lection of information mug be retained
as long as their contens may become
materid in the administratio of any
internd revenee law. General, tax re-
turns and tax retum information are
confidential as required by 26 U.S.C.
6103 Background

On April 15, 1994 a notice of pro-
posal rulemaking [EE-45-93 contain-
ing propose regulatiors relating to
Fom W-4, Employeés Withholding Al-
lowane Certificate was publishal in
the Federh Registe (59 FR 18057).

On Decembe 21, 1994 temporary
regulatiors (T.D. 8577 clarifying the
existing proposeé regulatiors were pub-
lished in the Federd Registg (59 FR
65712) A notice of proposeé rulemak-
ing (EE-45-93 cross-referencip the
temporay regulatiors was publishel in
the Federd Registe for the sane day
(59 FR 65740).

Written commens respondig to these
notices were received Public hearings
were requestd and were held on July
15, 1994 ard Novembe 7, 1995.

After consideratio of all the com-
ments the proposé regulatiors under
section 3402(h) are adoptel as revised
by this Treasuy decision The com-
mens ard revisiors are discussd below.

Explanation of Revisiols and Summary
of Comments

1. Relationshp betwea pape ard elec-
tronic Forms W—-4. A withholding ex-
emptian certificae (Fom W—4) may be
in either paper or eledronic form.
Therefore an employee will furnish a
Form W—4 to the employe eithe on
pape or electronicaly. To clarify tha an
electronc Fom W-4 has the same
statls as a pape Form W-4, the final
regulatiors malke minor revisiors to
§ 31.3402(f)(5)-1Fom and contens of
withholding exemptia certificates Fur-
ther, the final regulatiors appea as
§ 31.3402(f)(5)-1(c) rathe than in a
separat regulatiors section limited to
electronc forms.

2. Electront filing by all employees.
The existing proposéd ard temporary
regulatiors requite employes tha estab-
lish electronc systens to provide em-
ployees with the option of filing paper
or electront Forms W-4. Severh com-
mentatos requestd tha employes be
allowed to adop systens unde which

all employes fil e Forms W—4 electroni-
cally. Thee commentata statel tha a
systen unde which all employes file

electronicaly would redue employer
burden in terms of costs ard time (for

example eliminaie maintenane of du-
plicative pape ard electront systems).
Similarly, it would redu@ employee
burden in terms of time and choosimg a
filin g option.

The IRS and Treasuy wart to assist
in reducirg burders on both employers
ard employes and to make it as eay as
possibe for employes to adop less
burdensora systems The final regula-
tions permt an employe to adog a
systen unde which all employes file
Forms W—4 electronicaly. The IRS and
Treasuy expect howeve, tha an em-
ployer will make apape option reason-
ably availabk upan reques to ary em-
ployee who has a seriows objectin to
using the electronc systen or whose
acces to, or ability to use the system
may be limited (for example as aresult
of a disability). The pape option would
be satisfied for example if the em-
ployer informs employes how they can
obtan a pape Formm W-4 ard where
they shoutl submt the completel paper
Fom W-4. The IRS and Treasuy also
expet tha employes will comply with
all applicabé law governirg the work-
place and terms and conditiors of em-
ployment sud as the Americars with



Disabilities Act (42 U.S.C. 12112(a)). lock-in letter issued by the IRS adviseson 5%- and 3%-inch magnetic diskettes.
Compliance with these regulations doeshe employer that the employee either i€lectronic transmission of Form W-4
not guarantee that a system for filingnot entitled to claim exemption from information to the IRS is not yet avail-
Forms W-4 electronically is in compli- withholding or is not entitled to claim able.

ance with those applicable laws. more withholding exemptions than the5 Signature under penalties of perjury
; number specified by the IRS in the?: :
3. Electronic Forms W-4. Several com- D y Section 6061 of the Code requires that

.notice, or both. If the employee subses=
mentators recommended that electronlauently files a new Forfn )<N—4 the @any return, statement, or other document
systems be allowed for all Forms W_4employer may withhold on the basis off€quired to be made under any provision
without exception. The prior proposedy . . £o/m W4 only if the new Of the Code or regulations be signed.
and temporary regulations specificallyc ;- \v_4'is consistent with the lock-in Section 6065 requires that any such
exclude (1) Forms W-4 required upon ... The employer must continue tgdocument contain or be verified by a
commencement of employment (initial 0 0T ie T o ae T of that adviceWritten declaration that it is made under
Form W-4), and (2) Forms W—4 re- oo s revokes in wiiting its the penalties of perjury. These require-
qUIrPid to bbe furnished to rt]he IlFE)S b%lock—in letter ments apply to all Forms W-4, includ-
employers because more than with- - - - . ing those filed electronically, and are
oo scemaions e camed o 1 11 el equtens peit e EC, € PRGN O
the employee Is expected to earn mc’rwhich employees claim more than 10the final regulat|_ons.

Although sections 6061 and 6065 ap-

th_an $2-OO Per week, exemption fromWithholding exemptions or exemption
withholding is claimed. from withholding. However, the IRS andPly to all Forms W-4, the IRS and

Initial Form W—4. Section 3402(f)(2)(A) Treasury expect that electronic systemd réasury are concermned that some elec-
of the Internal Revenue Code (Codehlone or in conjunction with the rest offonic systems established under the
requires a new employee to furnish thean employer’s payroll system, will en-t€mporary regulations may not include a
employer with a signed withholding ex-sure compliance with the advice conSignature under penalties Of perury. The
emption certificate. Section 6061 re-tained in a lock-in letter. For instance,f'”al regulations, t_herefore, include guid-
quires all Forms W—4 to be signed. Sean electronic system can ensure compl@NCe on the perjury statement and the
discussion below under “5. Signatureance with a lock-in letter by prohibiting €/€ctronic signature. .
under penalties of perjury” andan employee for whom a lock-in letter FOr certain Forms W-4, the final
§ 301.6061-1(b), which states that thevas issued from filing any electronicregulations treat the signature-under-
Secretary may prescribe in forms, inform W—4 or prohibiting the employeePenalties-of-perjury-statement require-
structions, or other appropriate guidancérom claiming more withholding exemp- ment as SatISfled until January 1, 1999.
the method of signing any return, statetions than the number specified in thelhis special rule applies only if the
ment, or other document required to beRS notice. Additionally, an employer System precludes_the electronic filing of
made under any provision of the internaimay choose to require any employee t§orms W-4 required upon commence-
revenue laws or regulations. The finafile’a paper Form W—4 if the employeement of employment and Forms W-4
regulations permit electronic systems tavishes to claim more than 10 withhold-claiming more than 10 withholding ex-
include Forms W-4 required upon com-ing exemptions or exemption from with-emptions or exemption from withhold-

mencement of employment. holding. ing. Moreover, the special rule a_pplies
only to Forms W-4 filed electronically

gggg‘n?) tigx;4 oflaér;érr]r?ptig]r?r?‘rotrgar\]/vitﬁo4' Submission of certain Forms W—4 tobefore the earlier of (1) January 1, 1999,
! ) “IRS. Section 31.3402(f)(2)-1(g) requireor (2) the first date on which the

holding. Section 31.3402(f)(2)-1(9) re-employers to submit to the IRS copie%mp(lo)yer’s electronic system permits the
quires employers to submit to the IRSyt Forms W-4 on which the employeefiling of Forms W-4  required upon

copies of certain Forms W-4 fumished;|aims ejther more than 10 withholdingcommencement of employment or
to them by their employees. The FOrmsyemptions or exemption from with-Forms W-4 claiming more than 10
W-4 required to be submitted are thoseg|ging (and the employee is expecteavithholding exemptions or exemption

on which the employee claims either (1k, earn more than $200 per week)from withholding.

more than 10 withholding exemptions,Generally, the copies are sent quarterly The IRS and Treasury will consider
or (2) exemption from withholding (and 5 the |RS along with the employerswritten comments pertaining to the pro-
the employee is expected to earn Morgom 941, Employer's Quarterly Federalisions relating to signatures under pen-

than $200 per week). Tax Return. Copies can also be submitalties of perjury. Submissions should be
Under § 31.3402(f)(2)-1(g)(5), if the ted earlier and more often to the emsent to: CC:DOM:CORP:R (T.D. 8706),
IRS determines that a Form W-4, &ployer's IRS service center. room 5228, Internal Revenue Service,

copy of which was submitted to the Employers that establish electronidOB 7604, Ben Franklin Station, Wash-
IRS, is defective, the IRS will notify in systems will satisfy the requirement ofington, DC 20044. Alternatively, taxpay-

writing both the employer and the em-8 31.3402(f)(2)-1(g) if they furnish the ers may submit comments electronically
ployee. (The notice is referred to as &orm W-4 information on magneticvia the Internet by selecting the “Tax

“lock-in letter.”) A Form W-4 is defec- media. Before using magnetic mediaRegs” option on the IRS Home Page, or
tive if (1) the IRS determines that theemployers must submit Form 4419, Ap-by submitting comments directly to the
Form W-4 contains a materially incor-plication for Filing Information Returns IRS  Internet site at  http://

rect statement, or (2) following commu-Magnetically/Electronically, to requestwww.irs.ustreas.gov/prod/tax_regs/
nication with the employee, the IRSauthorization. Rev. Proc. 92-80 (1992-Zomments.html. Submissions may be
lacks sufficient information to determineC.B. 465) contains specifications forhand delivered between the hours of 8
whether the certificate is correct. Thefiling Forms W—4 on magnetic tape anda.m. and 5 p.m. to: CC:DOM:CORP:R



(T.D. 8706), Courier's Desk, Internal PART 31—EMPLOYMENT TAXES language of the jurat must immediately
Revenue Service, 1111 Constitution AvAND COLLECTION OF INCOME follow the employee’s income tax with-
enue NW, Washington, DC. TAX AT SOURCE holding selections and immediately pre-

Paragraph 1. The authority citation forcede the employee’s electronic signature.

art 31 is amended by adding an entry (B) Electronic signature The elec-
e redecessor 10 sucoessy By Souon 513402016 10 644 adonic snatne mist denty e e
' . ; . follows: ployee filing the electronic Form W-4
ance concerning the period 'for which Authority: 26 U.S.C. 7805 * * * and authenticate and verify the filing.
paper Forms W-4 are required to be . For this purpose, the terms “authenti-
retained under § 31.6001-1(e) after th&ection 31.3402(f)(5)-1 also issued un- ’

. te” and “verify” h th -
employer establishes an electronic sysler 26 U.S.C. 3402()) and (m). * * * icnag: 32 tr:ls;f):jo a\xlﬁene asp?prjl]iidm?gna

tem and in prede_ces.sor-employer./ Par. 2. Section 31.3402(f)(5)-1 iswritten signature on a paper Form W-4.
successor-employer situations. Electronigmended as follows: An electronic signature can be in any
Forms W-4 have the same stalus as j Headings are added to paragrapherm that satisfies the foregoing require-
paper Forms W-4. Therefore, guidancga) and (b). ments. The electronic signature must be
that applies to paper Forms W-4 also 2. The fourth sentence of paragraphhe final entry in the employee’'s Form

applies to electronic Forms W-4. For(a) is revised. W—4 submission.

further information, see Rev. Proc. 3. Paragraph (c) is added. . . .

91-59 (1991-2 C.B. 841) (information 4. The authority citation which fol- | (v) Coplestotf) eltehctroln[[c FolrmRs W-4

regarding the retention of records usingows the end of the section is removedspor.l reqtlilwes y | ein ern? evlenue
a variety of automatic data processing The revisions and additions read a?]:rr(\j/foep;y 0? tﬁrenpe(l)gcetrror??gsFo?rl:qu—f

S%S_teeg] 32;19%%(1_5536(::'?55) cz;reRgé/éeI:;cc))c;'gollows: and a statement that, to the best of the

6. Employer retention of Forms W-4

successor situations). § 31.3402(f)(5)-1 Form and contents ofmployer's knowledge, the electronic
withholding exemption certificates. FO”T w-4 \rlwvashﬁlzd by tpehnamled

: employee. The hardcopy of the elec-
Special Analyses () Form W—4* * * Blank copies of trorﬁc yForm W-4 must F:)yrovide exactly

It has been determined that this TreaP@P€" Forms W-4 will be supplied 10,5 same information as, but need not be
employers upon request to the Intern

sury decision is not a significant regula-5 o 5 oot facsimile of, the paper Form W-4.
tory action as defined in EO 12866. (b) Invalid Eorm Wed. * * * (3) Effective date—(i) In general
Therefore, a regulatory assessment is not (c) Electronic Form. W=4-(1) In This paragraph applies to all withhold-
required. It also has been determine eneral An employer may establish aing exemption certificates filed elec-
that section 553(b) of the AdministrativeSystem for its employees to file with- tronically by employees on or after
Procedure Act (5 U.S.C. chapter 5) doeﬁolding exemption certificates electroni-January 2, 1997.

not apply to these regulations, andgqy. (i) Special rule for certain Forms
because the notice of proposed rulemak- 2y Requirements-(i) In general W-4 In the case of an electronic system
ing preceding the regulations was issuegthe ‘electronic system must ensure thahat precludes the filing of Forms W-4
prior to March 29, 1996, the Regulatorythe information received is the informa-required on commencement of employ-
Flexibility Act (5 U.S.C. chapter 6) doestion sent, and must document all occament and Forms W-4 claiming more
not apply. Pursuant to section 7805(f) okions of employee access that result ifhan 10 withholding exemptions or ex-
the Code, the notice of proposedhe filing of a Form W—4. In addition, emption from withholding, the require-
rulemaking preceding these regulationshe design and operation of the elecments of paragraph (c)(2)(iii) of this
was submitted to the Small Businesdronic system, including access procesection will be treated as satisfied if the
Administration for comment on its im- dures, must make it reasonably certaifgrm W—4 is filed electronically before

pact on small business. that the person accessing the system angnuary 1, 1999.
filing the Form W-4 is the employee
Drafting Information identified in the form. § 31.3402(f)(5)-2T [Removed]

(i) Same information as paper Form
The principal author of these regulaw—-4 The electronic filing must provide Par. 3. Section 31.3402(f)(5)-2T is
tions is Karin Loverud, Office of the the employer with exactly the sameremoved.
Associate Chief Counsel (Employeeinformation as the paper Form W-4.
Benefits and Exempt Organizations), (ji) Jurat and signature requirements PART 602—OMB_CONTROL NUM-
IRS. However, other personnel from therhe ‘electronic filing must be signed byBERS UNDER THE PAPERWORK
IRS and Treasury Department particithe employee under penalties of perjuryREDUCTION ACT

pated in their development. ) _ .
(A) Jurat The jurat (perjury state- Par. 4. The authorlty citation for part

e e ment) must contain the language thaf02 continues to read as follows:
appears on the paper Form W-4. The Authority: 26 U.S.C. 7805.
Adoption of Amendments to the Regula€l€ctronic program must inform the em- par. 5. In § 602.101, paragraph (c) is
tions ployee that he or she must make th@mended by:
declaration contained in the jurat and
Accordingly, 26 CFR parts 31 andthat the declaration is made by signindl. Removing the entry for 31.3402(f)(5)—
602 are amended as follows: the Form W—4. The instructions and theT from the table.



8§ 602.101 OMB Control numbers.

* * * * *

(C)***

CFR part or section
where identified and Current OMB

described control No.
* * * * *
31.3402(f)(5)-2T ...... 1545-1435
* * * * *

2. Revising the entry for 31.3402(f)(5)—
1 to read as follows:

§ 602.101 OMB Control
(C) * % %

numbers.

*

CFR part or section
where identified and

Current OMB

described control No.
* * * * *
31.3402(f)(5)-1........ 1545-0010
1545-1435

* * * *

*

Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved December 12, 1996.

Donald C. Lubick,
Acting Assistant Secretary
of the Treasury.

(Filed by the Office of the Federal Register on
December 31, 1996, 8:45 a.m., and published in
the issue of the Federal Register for January 2,
1997, 62 F.R. 22)




