Section 367.—Foreign unless the collection of information dis-Federal Register on December 26,

Corporations plays a valid control number. 1995 (60 FR 66739 and 66771). The
26 CFR 1.367(a)-3: Treatment of transfers of The estimated one-time burden petemporary regulations, which are gener-
stock or securities to foreign corporations. respondent: 10 hours. ally effective for transfers occurring af-

Comments concerning the accuracy ofer April 17, 1994, but cease to be
T.D. 8702 this burden estimate and suggestions faffective when the final regulations take

reducing this burden should be sent t@ffect, generally incorporated the posi-
DEPARTMENT OF THE TREASURY the Internal Revenue Service Attn: tions announced in Notice 94-46, with

Internal Revenue Service IRS Reports Clearance Officer, T:FPcertain modifications. These final regu-
26 CFR Parts 1 and 602 Washington, DC 20224, and to th@f- lations generally follow the rules set
. . fice of Management and BudgetAttn:  forth in the temporary regulations, with
Certain Transfers of Domestic Desk Officer for the Department of thechanges as described below. Explanation
Stock or Securities by U.S. Persons  rgagyry, Office of Information and of provisions
to Foreign Corporations Regulatory Affairs, Washington, DC Section 367(a)(1) generally treats a
AGENCY: Internal Revenue Service20503. . transfer of property (including stock or
(IRS), Treasury. ~ Books or records relating to a collec-securities) by a U.S. person to a foreign
tion of information must be retained ascorporation in connection with an ex-
ACTION: Final regulations. long as their contents may become maghange described in section 332, 351,

terial in the administration of any inter- 354, 356 or 361 as a taxable exchange

SUMMARY: This document contains nal revenue law. Generally, tax returnsinless the transfer qualifies for an ex-

final regulations relating to certain trans-and tax return information are confiden-ception to this general rule.

fers of stock or securities of domestic;y * a5 yoquired by 26 U.S.C. 6103. Rules that address transfers of stock
corporations by United States persons to or securities of domestic corporations

foreign corporations pursuant to the corBackground are contained in the final regulations

ﬁoL?éztigr:gaTg\itsl?onﬁs r%?rgtig'zallﬁ,gha?r On May 16, 1986, temporary anddescribed herein. Rules that address
Rqevenue nge These final requlation roposed regulations _under sectionHansfers of stock or secu.rities of foreign
modify the ruleé contained in thegtempo— 67(a) and (d) and section 6038B wereorporations under section 367(a) are
rarv requlations o reflect certain tax_publlshed in theFederal Register (51 contained in Notice 87-85.

y Teg i ved i FR 17936 [LR-3-86, 1986-1 C.B. The final regulations retain the gen-
ltoh?seer feogngfgrs rrgcﬁllgteionlsn [I_eﬁ‘igoga?otgozp. These regulations were publishe@ral rules set forth in the temporary
is necessgry toy prgvide the. public withqo provide the public with guidance regulations, which provide that a U.S.
guidance to comply with the Tax Re.necessary to comply with changes madperson that exchanges stock or securities
form Act of 1984 to the Internal Revenue Code by the Tain a U.S. target company (UST) for

' Reform Act of 1984. The IRS and thestock of a foreign corporation (the trans-

DATES: These regulations are effectivel 'easury Department later issued Noticéeree foreign corporation (or TFC)) in
January 29, 1997. For dates of applica87—85 (1987-2 C.B. 395), which setan exchange described in section 367(a)
bility of these regulations, seeforth substantial changes to the 1986vill qualify for nonrecognition treatment
§ 1.367(a)-3(c)(11). regulations, effective with respect toif certain reporting requirements are sat-
transfers occurring after December 16isfied and each of the following condi-

FOR FURTHER INFORMATION CON- 1987. A further notice of proposedtions is met:

TACT: Philip L. Tretiak at (202) 622— rulemaking, containing rules under sec- (i) U.S. transferors must receive no
3860 (not a toll-free number). tion 367(a), as well as under sectioomore than 50 percent of the voting
~ 367(b), was published in thé&ederal power and value of the stock of the

SUPPLEMENTARY  INFORMATION: Register on August 26, 1991 (56 FR TFC in the transferife., the 50-percent
Paperwork Reduction Act 41993 [INTL-54-91; INTL-178-86, own_ership threghold is not exceeded);

1991-2 C.B. 1070]). The 1991 proposed (ii) U.S. officers, directors and

The collection of information con- section 367(a) regulations were geners-percent or greater shareholders of the
tained in these final regulations has beeally based upon the positions announced.S. target must not own, in the aggre-
reviewed and approved by the Office ofin Notice 87-85, but the regulationsgate, more than 50 percent of the voting
Management and Budget in accordancmade certain modifications to Noticepower and value of the TFC immedi-
with the Paperwork Reduction Act (4487-85, particularly with respect to trans-ately after the transferi.¢., the control
U.S.C. 3507) under control numberfers of stock or securities of foreigngroup case does not apply);

1545-1478. Responses to these collecorporations. Subsequently, the IRS and (iii) The U.S. person (exchanging
tions of information are required inthe Treasury Department issued Notic&).S. shareholder) either must not be a
order for U.S. shareholders that transfeg4-46 (1994-1 C.B. 356), announcing-percent transferee shareholder immedi-
stock or securities in section 367(a)modifications to the positions set forthately after the transfer or, if the U.S.
exchanges to qualify for an exception tdn Notice 87-85 (and the 1991 proposegberson is a 5-percent transferee share-
the general rule of taxation under secregulations) with respect to transfers oholder, must enter into a 5-year gain
tion 367(a)(1). stock or securities of domestic corporarecognition agreement (GRA) with re-

An agency may not conduct or spontions occurring after April 17, 1994. spect to the UST stock or securities it
sor, and a person is not required to Most recently, temporary and pro-exchanged. (Without such GRA, the
respond to, a collection of informationposed regulations were published in théransfer by the 5-percent transferee



shareholde will nat qualify for nonrec-
ognition treatment howeve, transfers
by othe U.S. transferos not subjec to
the GRA requiremeh may qualify if all
othe requiremert are met.} and

(iv) The active trade or busines re-
quiremem mug be satisfied.

If one or more of the foregoing
requiremery is not satisfied the transfer
by the U.S. persa of stok or securities
of a domestt corporatimmn in exchange
for stok of a TFC is taxabk under
section 367(a).

In respone to suggestioa from com-
mentators howeve, the final regulations
make a numbe of modificatiors to the
temporay regulations principally in two
areas (i) the treatmen of transfes of
“other property’ in the context of the
50-percen ownershp threshotl require-
ment ard (ii) the active trade or busi-
nes requirement.

Location:
Transfes of “Other Property’

Unde the temporay regulations if
U.S. transferos receive more than 50
percenm of the stok (by vote or value)
of the TFC, the 50-perceh ownership
threshodl is exceedd and the transfe is
taxabe unde sectim 367(a)(1) The
temporay regulatiors define a “U.S.
transfero” as a U.S. persm who trans-
fers (directly, indirecty or construc-
tively) stok or securitis of the U.S.
target compaly or “‘other property’ for
stok of the TFC in an exchang de-
scribed in sectiom 367. Persos who
transfe U.S. target compaly stok or
othe propery are presumd to be U.S.
persons.

The inclusion of “other property’ in
the class of tainted transferre property
was designé to preven the avoidance
of the 50-perceh ownershp threshold
throuch “stuffing” transactionsFor ex-
ample assune tha FC, a foreign corpo-
ration, and UST, an unrelatel U.S. cor-
poration- se&k- to- combine- their
operatiors in anew foreign joint venture
compary (JV). The shareholdex of each
compary will transfe their respective
stok interess in UST and FC to JV in
a transactio tha would qualify as a
sectimn 351 exchang unles the transac-
tion was taxabk unde sectin 367(a)(1).
Assune tha FC has all foreign share-
holders The value of the stok of UST
is 550x the value of the stodk of FC is
450x Becaus UST is more valuable
than FC, UST's shareholdes would re-
ceive more than 50 percet of JV's
stock Consequenyi even if the transac-
tion would otherwie qualify for an
exceptia to the genera rule of taxation

unde sectim 367(a)(1) the transaction
would be taxabk becaus the 50-percent
ownershp threshotl would be exceeded.
If, howeve, a U.S. persa (X) contrib-

uted at leag 10k in cash (or property)
to JV, JV would naot isste more than 50

percem of its stok to the UST share-
holders and therefore the 50-percent
ownershp threshotl would not be ex-

ceeded The temporay regulations how-

eva, tread X as aU.S. transfere, so that
the 50-percenh ownershp threshod

would be exceedd in this case.

Commentat® hawe pointed out that
the tetm “other property’ raises issues
in the joint ventue context tha are
broade than the ‘‘stuffing” example
describel above Becaug the temm
“other property’ is broad enoudy to
include stok of a foreign compaty, the
transfe of UST stok could be taxable
unde sectim 367(a)(d even if UST
were less valuabk than the foreign
“target’ compayy (i.e, in cases where
U.S. transferos would receiwe less than
50 percem of the stok of the joint
ventue company/TFC) Assune similar
facts as in the earlie example except
tha FC is widely- held and the share-
holdess of UST receivwe 40 percen of
the stok of JV, while the shareholders
of FC receiwe the remainirg 60 percent.
No cas or ary othea propery is trans-
ferred to the JV. In sud case if the
stokk of FC constitutes ‘‘other prop-
erty,” UST shareholdes would not
qualify for an exceptim to section
367(a)(d if they were unabk to prove
tha the U.S. shareholdex of FC, if any,
receival no more than 10 percen of the
stodk of JV in the exchange.

Although the IRS and the Treasury
Departmenh reman concernd with
“stuffing”” transactionsthe final regula-
tions conside the active trade or busi-
nes ted to be the primaty safeguad for
preventirg tax-motivatel transactios
from qualifying for an exception under
these sectimn 367(9 regulations In pa-
ticular, becaus the active trade or busi-
nes tesd addresse ‘‘stuffing”’ transac-
tions tha occu within the 36-month
periad prior to the acquisition the final
regulatiors eliminaie consideratia of
transfes of othe propery with regard
to the 50-perceh ownershp threshold.
Thus arny TFC stodk receivel by U.S.
persois in exchang for transfes of
othe propery will nat be taken into
accoun in determinirg whethe the 50-
percem ownershp threshodl is exceeded.
Active trace or busines test in general

The final regulatiors modify the “‘ac-
tive trade or business requiremen that

mug be satisfial for a U.S. transfero to
qualify for an exception to the general
rule~ of- taxability= unde- sectim
367(a)(1).

Unde the requiremeh containel in
the temporay regulations no exception
unde section 367(a)(d is availabe un-
less (i) the TFC or an affiliate was
engagd in an active trace or business
for the entire 36-monh periad prior to
the exchang (the 36-monh test) and
(i) sudh busines was substantih in
relation to the busines of the U.S.
target compaly (the substantialiy test).
For this purpose an &ffiliate is generally
defined by referene to the rules in
section 1504(g (without the exclusion
of foreign corporations).

The active trade or busines ted un-
der the final regulatiors includes (i) a
modified 36-monh test (i) a new anti-
avoidane rule requiring tha the trans-
action not be undertaka with an inten-
tion tha the TFC ceag its active trade
or businessard (iii) a modified substan-
tiality test The final regulatiors make a
numbe of otha modificatiors and clari-
fications to the active trade or business
test For example the final regulations
permi the TFC to conside only an
80-percen owndl foreign subsidiay (re-
ferred to as a “‘qualified subsidiary),
ard not an affiliate, to satis the active
trade or busines teg on its behalf.
Active trade or busines test 36-month
ted and intert test

Unde the 36-monh ted containel in
the temporay regulations the TFC or
an affiliate is required to be engagd in
an active trade or busines for the entire
36 montks immediatey preceding the
dae of the transfe. Unde the final
regulations this teg can be satisfiad by
acquirel businesse tha hawe a 36-
mont operatirg histoly, unles they are
acquirel with the principd purpo® of
satisfyirg the active trade or business
test.

In addition to the 36-monh test the
active trade or busines teg in the final
regulatiors contairs a requiremen that
the transactio not be undertake with
an intention tha the TFC ceag its
active business The IRS ard the Trea-
sutly Departmenh beliewe tha if a TFC
with a 36- mont active busines history
does nat interd to maintan sud busi-
ness but is only usel as a vehicle to
acquie the UST, an “inversion’ trans-
action rathe than a synegy of two
businessg has bea effected.

Unde the temporay regulations
ther is uncertaing as to whethe an
affiliate of a newly-formel TFC can



satisfy the active trade or business test For example, assume that foreign partheir proceeds) do not produce and are
on behalf of the TFC for the (36-month)ent (FP), which is engaged in an activenot held for the production of passive
period prior to the exchange. Subject tdusiness outside the United States (eincome (as defined under section
a stuffing rule, the final regulationsther directly or through a subsidiary),1296(b)), and were not acquired with
clarify that, for purposes of determiningforms a foreign subsidiary (FS) andthe principal purpose of satisfying the
whether a TEC satisfies the 36-montHontributes cash to FS. Shareholders aictive trade or business test. A special
test, the TFC may take into account aft U-S. target company (UST) then transrule applies if the asset acquired by the
active business of a company that is fer all of the stock of UST in excha_ngeTFC in the_ 36-month period _p_rior to th_e
qualified subsidiary immediately afterfor 20 percent of th_e stoclg of FS in agxchange is .stock of a qqallfled subsuq-
the transaction, even if such compan ransaction described in sectionsary or qualified partnership engaged in
was not a qualffied subsidiary for all or 68(a)(1)(_B) and 367_(a). If FS is permit-an active trade or business. In such case,
part of the 36 months prior to theted to sat|sf_y thg active trade or busme_s_the value of the stocl_< or partnership
transaction. Thus, for example, if thetest by taking into account FP’s busi-interest may be te_lken into account, but
TEC is a new %oreign joint \,/enture ness, UST hgs effecnvely “‘gone off—myst_ be reduce.d in accordance with the
company, it will not be disqualified shore” in an inversion transaction. Be-principles described above. o
from satiéfying the active trade or busi-c2use the shareholders of UST receive When formulating the substantiality
ness test solely because its qualifyin tock of FS (which is the TFC), and nottest under the final regulations, the IRS
- ; P, such shareholders will have no interand the Treasury Department considered
active trade or business was engaged in ' : ; : . . ; .
by a qualified subsidiary whose stock iest in FP's active business. In contrastand rejected other alternatives consid-
received in the exchange !f the shareholders recewed syock of _FFéred to be more complex and burden-
' . . .in an exchange described in sectiosome for taxpayers. For example, a
Under the temporary regulations, it iS3g7(3) such persons would participateomparison of the active business of the
unclear whether a newly-formed jointiy Fp's active business, and the activdFC vis-a-vis the active business of the
venture TFC could satisfy the activeyaqe or pusiness test under the finaUST for the 36-month period prior to
ggge itorré)gesig]eedssb;{)etﬁt gfolc:nk tgfe ;raLszSz_ir fegulations would be satisfied. the acquisition, taking into account the

o U etors o b T orBusnss Tt P08 Byl and saes of e o
trade or business.¢. a foreign branch) Partnership Interests ; :

hat had b g f | Indirect and constructive transfers
that had been operating for at least 36 1hs temporary regulations did not One commentator suggested that the

months prior to the exchange (froM,qqress whether the TFC could satisfyRS clarify the definition of “U.S.

foreign transferors). This uncertaintyyyq active trade or business requiremerfransferor” contained in the temporary

arose because the active trade or bushy (aking into account an interest in aregulations, which refers to a U.S. per-
ness test in the temporary regulationg inership engaged in an active trade @on who transfers “directly, indirectly or
required that either the TFC or anpginegs, constructively” UST stock or other
affiliate satisfy the 36-month require- g fing| regulations permit a TFC property. The IRS and the Treasury
ment. Although the temporary regu- 5 qualified subsidiary) to take intoDepartment believe that the reference to
lations did not intend to establish a;.cqunt the active trade or businestdirect, indirect and constructive” trans-
preference for transfers of stock&, engaged in outside the United States bfers may have been unclear and, thus,
affiliates) vis-a-vis assets, the temporanyny qualified partnership as there dethe final regulations delete such refer-
regulations did not expressly providesnag * active trade or business testence. Such technical modification does
that a TFC could utilize a newly- qpgangiality test not modify the substantive law in which
transferred foreign branch to satisfy the  ynger the temporary regulations, thendirect and constructive transfers may
TFC’s active trade or business requiregecond prong of the active trade ombe treated as transfers subject to section
ment. business requirement is the substantialit§67(a)(1) (see § 1.367(a)-1T(c)(2) with

The final regulations clarify that, sub-test. The active trade or business of theespect to the “indirect” stock transfer
ject to a stuffing rule, the TFC may TFC is required to be “substantial” rules; constructive transfers include, but
satisfy the active trade or business test ifis-a-vis the active trade or business ofire not limited to, section 367(a) trans-
it receives in the exchange foreign asthe UST, but the temporary regulationders that result from section 304 transac-
sets that constituted an active trade ofio not define substantiality. tions and section 367(a) transfers that
business during such 36-month period. The final regulations modify the sub-result from a change in classification of
Active trade or business test: qualifiedstantiality requirement. Under the finalan entity from a foreign partnership to a
subsidiaries regulations, the substantiality test ndoreign corporation). GRA term

The final regulations permit a TFC tolonger compares the active trade or Under the temporary regulations, a
take into account only qualified subsid-business of the TFC vis-a-vis the UST5-percent transferee shareholder is re-
iaries, rather than affiliates, to satisfylnstead, it requires that the entire valuguired to file a GRA. The duration is 5
the active trade or business test. Thisf the TFC be at least equal to theyears if all U.S. transferors own less
aspect of the active trade or businesentire value of the UST at the time ofthan 50 percent of the total voting
test has been narrowed because the IRBe transaction. However, for this pur-power and total value of the TFC stock
and the Treasury Department do nopose, the value of the TFC may includemmediately after the transfer. The dura-
believe that a TFC should satisfy thethe value of assets (including stock}ion of the GRA is 10 years if the U.S.
active trade or business exceptioracquired within the 36-month periodtransferors own 50 percent or more of
merely because its parent company (oprior to the transaction only if (i) suchthe TFC stock immediately after the
an affiliate of the parent company) isassets were acquired in the ordinaryransaction, or if the 5-percent transferee
engaged in an active trade or businessourse of business, or (ii) such assets (@hareholder is unable to prove that all



U.S. transferors own less than 50 perPLR Option in Limited Instances ant to section 7805(f) of the Code, the
cent of the total voting power and total . . . . _notice of proposed rulemaking preceding
value of the TFC immediately after the 1€ final regulations provide that, iNyheqe regulations was submitted to the
transfer. Thus, in determining whether 4'Mited instances, the IRS may consideg,, gysiness Administration for com-
5- or 10-year GRA is appropriate, the!Ssuing private letter rulings to taxpayeryyant on its impact on small business.
temporary regulations take into accounidt () satisfy all of the requirements .
cross-ownership i€, consideration of contained in these regulations, with theéDrafting Information

: tion of the active trade or business oo
stock owned independently of the trans£XCeption . The principal author of these regula-
action) by all U.S. transferors, and con{€St Or (if) make a good faith effort, but&ms is Philip L. Tretiak of the Office of

tain a presumption that a 10-year GRAE unable to establish non-adverse agrc. iaie Chief Counsel (International),

: : plicability of the ownership attribution @ " , .
is Ir:%?ué;egrﬁple, assume that UST sharer-UIeS' The IRS and the Treasury Depar within the Office of Chief Counsel, IRS.

. However, other personnel from the IRS
holders receive 30 percent of the stocl%nuesri':]eirse ?evl?reisthateéuzn?gglv eintrar‘](;?u?rnd Treasury Department participated in
of the TFC in a nonrecognition transac- eir development.

tion that qualifies for an exception under@"d: thus, in limited instances, a tax- e x xw

section 367(a). Assume further that on@@Y€l May demonstrate an ongoing ang\doption of Amendments to the Regula-

Substantial active trade or business even
o e ™ i, PSSt it a0 meet e test et for™™°
367(a) exchange and owns 5 percent dp the final regulations. However, in no  Accordingly, 26 CFR parts 1 and 602
the TEC after the transaction. Under th&vent will the IRS rule on the issue ofare amended as follows:

whether a TFC acquired an active busi-

temporary regulations, X is required to . o . —
file g 10-))//eargGRA unless X an proveN€ss with the principal purpose of satisPart 1—INCOME TAXES

that all U.S. transferors in the aggregatdyiNd the 36-month test and/or the sub- Paragraph 1. The authority citation for

own less than 50 percent of the votingetantiality test. Palllrt 1 continues to read in part as
power and value of the TFC immedi-QOther Matters ollows:
ately after the transfer (taking into ac- Authority: 26 U.S.C. 7805 * * *

count the 30 percent received in the The IRS and the Treasury Department Par. 2. Section 1367(a)—3 is added to
transaction by U.S. target Shareho|der§XpeCt to issue additional final regula—read as follows:

lus any other stock that such person#0ns under section 367(a) to address the
Pnay ow¥1 independently of the tfansaciransfer of stock or securities of foreignS 1.367(2)-3 Treatment of transfers of
tion). If the companies are publicly Corporations and other matters containe§foCk Or securities to foreign corpora-

traded or widely-held, it is burdensomein the 1991 proposed regulations notons:
and may be impractical for X to rebutaddressed herein. Until the 1991 pro- (3) |n general. This section provides
the presumption that U.S. transferorosed regulations are finalized, the posiryles concerning the transfer of stock or
own 50 percent or more of the TFctions originally announced in Notice securities by a U.S. person to a foreign
stock. 87-85 will continue to govern the avail-corporation in an exchange described in
In response to comments received an@bility of section 367(a) exceptions forsection 367(a). In general, a transfer of
in the interest of simplification, the final transfers of stock or securities of foreignstock or securities by a U.S. person to a
regulations provide that any 5-percenforporations. See § 1.367(a)-3(d). foreign corporation that is described in
transferee shareholder that is required tgpecial Analyses section 351, 354 (pursuant to a reorgani-
file a GRA upon the transfer of domes- zation described in section 368(a)(1)(B))
tic stock or securities is required to file It has been determined that this reguer section 361(a) or (b) is subject to
a 5-year GRA; 10-year GRAs will no lation is not a significant regulatory section 367(a)(1) and, therefore, is
longer be required in the case ofaction as defined in EO 12866. Theretreated as a taxable exchange, unless
5-percent transferee shareholders whifmre, a regulatory assessment is nabne of the exceptions set forth in para-
transfer domestic stock or securitiesrequired. It is hereby certified that thisgraph (c) or (d) of this section or
, . egulation does not have a significang 1.367(a)-3T(b) applies. For additional
Other Areas in Which Comments Weréeconomic impact on a substantial numrules relating to an exchange involving a
ber of small entities. This certification isforeign corporation in connection with
After careful consideration by the IRSbased on the fact that the number ofvhich there is a transfer of stock, see
and the Treasury Department, the posit).S. target companies that are acquiregection 367(b) and the regulations under
tions set forth in the temporary regula-by foreign corporations in nonrecogni-that section. For additional rules regard-
tions were generally not modified intion transactions subject to sectioring a transfer of stock or securities in an
response to certain comments other thaB67(a), and thus are subject to collectiomxchange described in section 361(a) or
those described above. For example, thaf information, is estimated to be only(b), see section 367(a)(5) and any regu-
final regulations did not modify: (i) the 100 per year. Moreover, because thedations under that section.
amount of stock U.S. transferors couldegulations will primarily affect large (b) [Reserved] For further guidance,
receive without exceeding the ownershishareholders and U.S. multinational corsee § 1.367(a)— 3T(b).
threshold (e., not more than 50 per- porations with foreign operations, it is (c) Transfers by U.S. persons of stock
cent), (ii) testing the 50-percent ownerestimated that very few of the 100or securities of domestic corporations to
ship threshold at the time of the ex-transactions will involve small entities.foreign corporations—(1) In general.
change, and (iii) the presumption that allThus, a Regulatory Flexibility Analysis Except as provided in section 367(a)(5),
shareholders of the U.S. target companynder the Regulatory Flexibility Act (5 a transfer of stock or securities of a
are U.S. persons. U.S.C. chapter 6) is not required. Pursudomestic corporation by a U.S. person

Received



to a foreign corporation that would (A) The transferee foreign corpora-ality test if, at the time of the transfer,
otherwise be subject to section 367(a)(1ion or any qualified subsidiary (asthe fair market value of the transferee
under paragraph (a) of this section shallefined in paragraph (c)(5)(vii) of this foreign corporation is at least equal to
not be subject to section 367(a)(1) if thesection) or any qualified partnership (aghe fair market value of the U.S. target
domestic corporation the stock or securidefined in paragraph (c)(5)(viii) of this company.
ties of which are transferred (referred tasection) is engaged in an active trade or (B) Special rules(1) For purposes of
as the U.S. target company) compliebusiness outside the United Stategsaragraph (c)(3)(iii))(A) of this section,
with the reporting requirements in parawithin the meaning of § 1.367(a)-the value of the transferee foreign cor-
graph (c)(6) of this section and if each2T(b)(2) and (3), for the entire 36-poration shall include assets acquired
of the following four conditions is met: month period immediately before theoutside the ordinary course of business
(i) Fifty percent or less of both the transfer; by the transferee foreign corporation
total voting power and the total value of (B) At the time of the transfer, nei- within the 36-month period preceding
the stock of the transferee foreign corther the transferors nor the transfere¢ne exchange only if either—
poration is received in the transaction, irforeign corporation (and, if applicable, (i) Both—
the aggregate, by U.S. transferoie( the qualified subsidiary or qualified (a) At the time of the exchange, such
the amount of stock received does nopartnership engaged in the active tradgssets or, as applicable, the proceeds
exceed the 50-percent ownership threster business) have an intention t0 Subgereof, do not produce, and are not
old). stantially dispose of or discontinue sucthe|q for the production of, passive in-
(ii) Fifty percent or less of each of trade or business; and _come as defined in section 1296(b); and
the total voting power and the total (C) The substantiality test (as defined ) g\, assets are not acquired for
value of the stock of the transfereein paragraph (c)(3)(iii) of this section) is v, o~ incinal purpose of satisfying the
foreign corporation is owned, in thesaz!gflesd- A rules.  substantiality test; or
aggregate, immediately after the transfer (I) Special rules. For purposes ol - ;
by U.S. persons that are either officerfaragraphs (c)(3)()(A) and (B) of this . (g) Li;i?ir(]adaiztssidgnscl)srtaﬂfir:?caerezioi%k
or directors of the U.S. target companysection, the following special rules ap-_ qu%lified partnershig See paragraph
or that are five-percent target shareholdP!y: (©)3)(iii)(B)(2) of this séction

ers (as defined in paragraph (c)(5)(iii) of (A) The transferee foreign corpora-
this section) i(e., there is no control tion, a qualified subsidiary, or a quali- (2) For purposes of paragraph
group). For purposes of this paragrapfied partnership will be considered to be(C)(3)(ii)(4) of this section, the value of
(©)(1)(i), any stock of the transfereeengaged in an active trade or busined&e _transferee foreign corporation shall
foreign corporation owned by U.S. per-for the entire 36-month period preceding?0t include the value of the stock of any
sons immediately after the transfer willthe exchange if it acquires at the timefualified subsidiary or the value of any
be taken into account, whether or not i©f, Or any time prior to, the exchange dnterest in a qualified partnership, held
was received in the exchange for stockrade or business that has been activdiféctly or indirectly, to the extent that
or securities of the U.S. target companythroughout the entire 36-month periodSuch value is attributable to assets ac-
(i) Either— preceding the exchange. This specidiuired by such qualified subsidiary or

e e S eSO i et e goquited acie tads of business assetd busiess and i the 36morin
fined in paragraph (0)(5)(i) of this oo, Were owned by the U.S. target companPer'Od preceding the exchange unless

tion): or or any affiliate (within the meaning of those assets sat|§fy the requirements in
’ . . section 1504(a) but excluding the excepParagraph (c)(3)(iii)(BY) of this sec-
(B) The U.S. person is a five-percent; o~ conained in section 1504(b) and'On-
transferee shareholder and enters into 4 itting “50 percent” for “80 per-  (3) For purposes of paragraph
five-year agreement to recognizé gaifg e« \where it appears therein) at any(c)(3)(iii)(A) of this section, the value of
with respect to the U.S. target company; e qyring the 36-month period prior tothe transferee foreign corporation shall
stock or securities it exchanged in thgy,q acquisition. Nor will this special rule not include the value of assets received
form prowded.ln § 1.367(a)—3T(g); andapply if the principal purpose of suchwithin the 36-month period prior to the
(iv) The active trade or business teshcquisition is to satisfy the active tradeacquisition, notwithstanding the special
(as defined in paragraph (c)(3) of thisy, pusiness test. rule in paragraph (c)(3)(iii)(B}) of this
section) is satisfied. (B) An active trade or business doessection, if such assets were owned by
(2) Ownership presumptionf-or pur- not include the making or managing ofthe U.S. target company or an affiliate
poses of paragraph (c)(1) of this sectioninvestments for the account of the transtwithin the meaning of section 1504(a)
persons who transfer stock or securitieferee foreign corporation or any affiliatebut without the exceptions under section
of the U.S. target company in exchanggwithin the meaning of section 1504(a)1504(b) and substituting “50 percent”
for stock of the transferee foreign corpobut excluding the exceptions containedor “80 percent” where it appears
ration are presumed to be U.S. personsn section 1504(b) and substituting “50therein) at any time during the 36-month
This presumption may be rebutted inpercent” for “80 percent” where it period prior to the transaction.
accordance with paragraph (c)(7) of thisappears therein). (This paragraph (4) Special rules—() Treatment of
section. (©)(3)(i))(B) shall not create any infer- partnerships For purposes of this para-
(3) Active trade or business tes{i) ence as to the scope of § 1.367(a)graph (c), if a partnership (whether
In general The tests of this paragraph2T(b)(2) and (3) for other purposes.)domestic or foreign) owns stock or
(c)(3), collectively referred to as the (iii) Substantiality test-(A) General securities in the U.S. target company or
active trade or business test, are satisfiedile. A transferee foreign corporationthe transferee foreign corporation, or
if: will be deemed to satisfy the substantitransfers stock or securities in an ex-



change described in section 367(a), eactatisfy the requirement contained in (iv) U.S. PersonFor purposes of this
partner in the partnership, and not thgaragraph (c)(1)(i) of this section; orsection, a U.S. person is defined by
partnership itself, is treated as owning (2) Is not related to any U.S. personreference to § 1.367(a)-1T(d)(1). For
and as having transferred, or as owningo whom the stock or securities ownedapplication of the rules of this section to
a proportionate share of the stock oby the person making the statement arstock or securities owned or transferred
securities. See § 1.367(a)-1T(c)(3). attributable under the rules of sectiorby a partnership that is a U.S. person,
(i) Treatment of options For pur- 958(b), and did not acquire the stockhowever, see paragraph (c)(4)(i) of this
poses of this paragraph (c), one or morwith a principal purpose to enable thesection.
options (or an interest similar to anU.S. transferors to satisfy the require- (v) U.S. TransferorA U.S. transferor
option) will be treated as exercised andnent contained in paragraph (c)(1)(i) ofis a U.S. person (as defined in para-
thus will be counted as stock for pur-this section; graph (c)(5)(iv) of this section) that
poses of determining whether the 50- (D) The citizenship, permanent resi-transfers stock or securities of one or
percent threshold is exceeded or whethetence, home address, and U.S. addresfiore U.S. target companies in exchange
a control group exists if a principalif any, of the person making the statefor stock of the transferee foreign corpo-
purpose of the issuance or the acquisiment; and ration in an exchange described in sec-
tion of the option (or other interest) was (E) The ownership such person hasion 367.
the avoidance of the general rule confby voting power and by value) in the (yj) Transferee foreign corporatior\
tained in section 367(a)(1). U.S. target company prior to the ex-yansferee foreign corporation is the for-
(i) U.S. target has a vestigial own-change and the amount of stock of thgjgn corporation whose stock is received
ership interest in transferee foreign cor-transferee foreign corporation (by votingin'the exchange by U.S. persons.
poration. In cases where, immediatelypower and value) received by such (vii) Qualified SubsidiaryA qualified
after the transfer, the U.S. target comperson in the exchange. subsidiary is a foreign corporation
pany owns, directly or indirectly (apply- (ii) Five-percent transferee share-Whose stock is at least 80-percent
ing the attribution rules of sectionsholder. A five-percent transferee share—owned (by total voting power and total
267(c)(1) and (5)), stock of the trans-holder is a person that owns at least ﬁve(‘/alue) directly or indirectly, by the
feree foreign corporation, that stock willpercent of either the total voting powertransféree foreign Corporation, However
not in any way be taken into accountor the total value of the stock of thea corporation will not be treéted as a’
(and, thus, will not be treated as outtransferee foreign corporation immedi'qualified subsidiary if it was affiliated
standing) in determining whether theately after the transfer described ir\/vith the U.S. target company (within
50-percent threshold under paragrapkection 367(a)(1). For special rules in-the meanirig. of section 1504(a) but
(c)(1)(i) of this section is exceeded orvolving cases in which stock is held by, ithout the exceptions under section

whether a control group under paragraph partnership, see paragraph (c)(4)(i) o 504(b) and substituting “50 percent”
(c)(1)(ii) of this section exists. this section. for “80 percent’ where it appears

(iv) Attribution rule. Except as other-  (iii) Five-percent target shareholder - : ; _

. . X ; ; . therein) at any time during the 36-month
wise provided in this section, the rulesand certain other 5-percent sharehold-periOd prior to the transfer. Nor will a
of section 318, as modified by the rulesers. A five-percent target shareholder is orporation be treated as. a qualified
of section 958(b), shall apply for pur-a person that owns at least five perce ubsidiary if it was acquired by the
poses of determining the ownership oof either the total voting power or the ; ;

. o transferee foreign corporation at any
receipt of stock, securities or other proptotal value of the stock of the US.{ime during the 36-month period prior to
erty under this paragraph (c). target company immediately prior to thet o

L X . : : ; he transfer for the principal purpose of

(5) Definitions—(i) Ownership state- transfer described in section 367(a)(1)catich : .

. ! satisfying the active trade or business
ment.An ownership statement is a stateif the stock of the U.S. target company, ; ; .

. . ; - test, including the substantiality test.
ment, signed under penalties of perjury(or any company through which stock of (vii) Qualified partnership.(A) Ex-
stating— _ ' _ the U.S. target company is owngad 'nql'cept as provided in paragréph ©)5)-

(A) The identity and taxpayer identi- rectly or constructively) is described in Vii)(B) or (C) of thi tion I
fication number, if any, of the personRule 13d-1(d) of Regulation 13D (171S'ed)( )aot é )h'o nis sec ;t,ea ﬂ”a .
making the statement; CFR 240.13d-1(d)) (or any rule or regu-I h'chp tLg ;farllF;felrSeea foFr)e'r rr]1 rcsorlporg]—

(B) That the person making the statelation to generally the same effect),\t’ivor']_ '9 P
ment is not a U.S. person (as defined ipromulgated by the Securities and Ex- i i
paragraph (c)(5)(iv) of this section);change Commission under the Securities (1) Has active and substantial man-

(C) That the person making the stateExchange Act of 1934 (15 USC 78m),agement functions as a partner V_"'th
ment either— then, in the absence of actual knowledggedard to the partnership business; or

(1) Owns less than 1 percent of theto the contrary, the existence or absence (2) Has an interest representing a 25
total voting power and total value of aof filings of Schedule 13-D or 13-G (or Percent or greater interest in the partner-
U.S. target company the stock of whichany similar schedules) may be reliedship’s capital and profits.
is described in Rule 13d-1(d) of Regu-upon for purposes of identifying five- (B) A partnership is not a qualified
lation 13D (17 CFR 240.13d-1(d)) (orpercent target shareholders (or a fivepartnership if the U.S. target company
any rule or regulation to generally thepercent shareholder of a corporatioror any affiliate of the U.S. target com-
same effect) promulgated by the Securiwhich itself is a five-percent shareholdempany (within the meaning of section
ties and Exchange Commission undeof the U.S. target company). For special504(a) but without the exceptions un-
the Securities and Exchange Act of 1934ules involving cases in which U.S.der section 1504(b) and substituting “50
(15 USC 78m), and such person did notarget company stock is held by apercent” for “80 percent” where it
acquire the stock with a principal pur-partnership, see paragraph (c)(4)(i) ofppears therein) held a 5 percent or
pose to enable the U.S. transferors tthis section. greater interest in the partnership’s capi-



tal and profits at any time during the (D) A statement that there is no con-curs. If a return is not timely filed
36-month period prior to the transfer.trol group within the meaning of para-within the meaning of this paragraph

(C) A partnership is not a qualified graph (c)(1)(ii) of this section; (c)(6), the District Director may make a
partnership if the transferee foreign cor- (E) A list of U.S. persons who are determination, based on all facts and
poration’s interest was acquired by thabfficers, directors or five-percent targetcircumstances, that the taxpayer had
corporation at any time during the 36-shareholders and the percentage of theasonable cause for its failure to file a
month period prior to the transfer fortotal voting power and the total value oftimely filed return and, if such a deter-
the principal purpose of satisfying thethe stock of the transferee foreign cormination is made, the requirement con-
active trade or business test, includingoration owned by such persons bothained in this paragraph (c)(6) shall be
the substantiality test. immediately before and immediately af-waived.

(6) Reporting requirements of U.S.ter the transaction; and (7) Ownership statementsTo rebut
target company(i) In order for a U.S. (F) A statement that includes the fol-the ownership presumption of paragraph
person that transfers stock or securitie®wing— (c)(2) of this section, the U.S. target
of a domestic corporation to qualify for (1) A statement that the active tradecompany must obtain ownership state-
the exception provided by this paragraptor business test described in paragrapiments (described in paragraph (c)(5)(i)
(c) to the general rule under section(c)(3) of this section is satisfied by theof this section) from a sufficient number
367(a)(1), in cases where 10 percent dransferee foreign corporation and a deef persons that transfer U.S. target com-
more of the total voting power or thescription of such business; pany stock or securities in the transac-
total value of the stock of the U.S. (2) A statement that on the day of thetion that are not U.S. persons to demon-
target company is transferred by U.Stransaction, there was no intent on theatrate that the 50-percent threshold of
persons in the transaction, the U.Spart of the transferors or the transfere@aragraph (c)(1)(i) of this section is not
target company must comply with theforeign corporation (or any qualified exceeded. In addition, the U.S. target
reporting requirements contained in thisubsidiary or any qualified partnershipcompany must attach to its timely filed
paragraph (c)(6). The U.S. target comif relevant) to substantially dispose of orU.S. income tax return (as described in
pany must attach to its timely filed U.S.discontinue its active trade or businessparagraph (c)(6)(ii) of this section) for
income tax return for the taxable year inand the taxable year in which the transfer
which the transfer occurs a statement (3) A statement that the substantialityoccurs a statement, titled “Section
titled “Section 367(a)—Reporting of test described in paragraph (c)(3)(iii) of367(a)-Compilation of Ownership State-
Cross-Border Transfer Under Regthis section is satisfied, and documentaments under Reg. § 1.367(a)-3(c),”
§ 1.367(a)-3(c)(6),” signed under penaltion that such test is satisfied, includingsigned under penalties of perjury by an
ties of perjury by an officer of the the value of the transferee foreign corofficer of the corporation, disclosing the
corporation to the best of the officer’sporation and the value of the U.S. targetollowing information:
knowledge and belief, disclosing thecompany on the day of the transfer, and (i) The amount (specified as to the
following information— either one of the following— percentage of the total voting power and

(A) A description of the transaction (i) A statement demonstrating that thehe total value) of stock of the transferee
in which a U.S. person or personsvalue of the transferee foreign corporaforeign corporation received, in the ag-
transferred stock or securities in theion 36 months prior to the acquisition,gregate, by U.S. transferors;

U.S. target company to the transfereplus the value of any assets described in (ii) The amount (specified as to the
foreign corporation in a transfer other-paragraph (c)(3)(iii)(B) of this section percentage of total voting power and
wise subject to section 367(a)(1); (including stock) acquired by the trans-total value) of stock of the transferee

(B) The amount (specified as to theferee foreign corporation within the 36-foreign corporation received, in the ag-
percentage of the total voting power andnonth period, less the amount of anygregate, by foreign persons that filed
the total value) of stock of the transferediabilities acquired during that period, ownership statements;
foreign corporation received in theexceeds the value of the U.S. target (iii) A summary of the information
transaction, in the aggregate, by persommpany on the acquisition date; ortabulated from the ownership statements,
who transferred stock or securities of (i) A statement demonstrating thatincluding—
the U.S. target company. For additionathe value of the transferee foreign cor- (A) The names of the persons that
information that may be required toporation on the date of the acquisitionfiled ownership statements stating that
rebut the ownership presumption ofreduced by the value of any assets ndhey are not U.S. persons;
paragraph (c)(2) of this section in caseslescribed in paragraph (c)(3)(iii))(B) of (B) The countries of residence and
where more than 50 percent of eithethis section (including stock) acquiredcitizenship of such persons; and
the total voting power or the total valueby the transferee foreign corporation (C) Each of such person’s ownership
of the stock of the transferee foreignwithin the 36-month period, exceeds thg€by voting power and by value) in the
corporation is received in the transacvalue of the U.S. target company on théJ.S. target company prior to the ex-
tion, in the aggregate, by persons whalate of the acquisition. change and the amount of stock of the
transferred stock or securities of the (i) For purposes of this paragraphtransferee foreign corporation (by voting
U.S. target company, see paragraplc)(6), an income tax return will be power and value) received by such
(c)(7) of this section; considered timely filed if such return ispersons in the exchange.

(C) The amount (if any) of transfereefiled, together with the statement re- (8) Certain transfers in connection
foreign corporation stock owned directlyquired by this paragraph (c)(6), on orwith performance of servicesSection
or indirectly (applying the attribution before the last date for filing a Federal367(a)(1) shall not apply to a domestic
rules of sections 267(c)(1) and (5))Jincome tax return (taking into accountcorporation’s transfer of its own stock or
immediately after the exchange by theany extensions of time therefor) for thesecurities in connection with the perfor-
U.S. target company; taxable year in which the transfer oc-mance of services, if the transfer is



considered to be to a foreign corporatioref FC immediately after the transfer. The reportingto all transfers occurring after April 17,
solely by reason of § 1.83-6(d)(1).  'equirements under paragraph (c)(6) of this sectiof 994 provided that the statute of limita-

. - - are satisfied. - .
(9) Private letter ruling option.The (i) The condition set forth in paragraph 1ONS of the affected tax year or years is

Internal Revenue Service may, in limitedcc)(1)() of this section is satisfied because, everPP€EN.
circumstances, issue a private letter rulafter application of the presumption in paragraph (d) Transfers of stock or securities of

ing to permit the taxpayer to qualify for (©)(2) of this section, U.S. transferors could ”Otforeign corporations.For guidance, see

: i than 50 t of FC's stock in the ' =,
an exception to the general rule undeffite P R = FEEC T aroup. becaushiotice 87-85 (1987-2 C.B. 395). See

section 367(a)(1) if— i five-percent target shareholders and officers an& 601.601(d)(2) of this chapter.
(i) A taxpayer is unable to satisfy all directors of S do not, in the aggregate, own more (e) through (h) [Reserved] For further
of the requirements of paragraph (c)(3Jhan 50 percent of the stock of FC immediately, iqance see § 1.367(a)-3T(e) through

i i ; iveafter the transfer (A, the sole five-percent targe
of this section relatlng to the active hareholder, owns 15 percent of the stock of F h).

trade or bus_iness _tESt of paragrapﬁ‘nmediately after the transfer, and no officers or Par. 3. In 8§ 1.367(a)-3T, paragraphs
(c)(1)(iv) of this section, but such tax-directors of S own any stock of FC immediately () (c) and (d) are revised to read as
payer meets all of the other requireafter the transfer). Therefore, the condition seg i v

ments contained in paragraphs (C)(]_)(|§orth in paragraph (c)(1)(ii) of this section is

; : satisfied. The facts assume that the condition set
through (c)(1)(iii) of this section, and forth in paragraph (c)(1)(iv) of this section is 8 1.367(a)-3T Treatment of transfers of

such ta).(payer is substantially in_ Comp"'satisfi(-:‘d. Thus, U.S. persons that are not fivestock or securities to foreign corpora-
ance with the rules set forth in para-percent transferee shareholders will not recognionnS (temporary)
graph (C)(3) of this section; or gain on the exchange of S shares for FC shares. A, ’

(i) A taxpayer is unable to satisfy @ five-percent transferee shareholder, will not be 4y |Reserved] For further informa-
equired to include in income any gain realized o

ar,]y requ_irement of paragraph (C)(l) Oﬁhe exchange in the year of the transfer if he filegion' see § 1.367(a)-3(a).
this section due to the application ofa 5-year gain recognition agreement (GRA) and
paragraph (c)(4)(iv) of this section. Not-complies with section 6038B. ok x x %

withstanding the preceding sentence, in Example 3. Control Group(i) The facts are the
no event will the Internal Revenue Ser-Same as irExample 2 except that B, another U.S. () and (d) [Reserved] For further

. . erson, is a 5-percent target shareholder, owninfhformation, see § 1.367(a)-3(c) and
vice rule on the issue of whether thiS percent of S's stock immediately before the (2)-3(c)

principal purpose of an acquisition wasransfer. B owns 40 percent of the stock of rc(d)-
to satisfy the active trade or businessgnmediately after the transfer, 10 percent received
test including the substantiality testin the exchange, and the balance being stock in * * * * *
(10) Examples. This paragraph (c) {2 L%, 0 "o Prior fo and independent of e, e ) OMB CONTROL NUM-
gqilympblgs illustrated by the following (“r)m A fcontrol group eXiStShbecr?ulze A arr:d BHBERS UNDER THE PAPERWORK
X : each a five-percent target shareholder within t
Example 1. Ownership presumptiofi) FC, a meaning of paragraph (c)(5)(iii) of this section,?EDUCTION ACT
foreign corporation, issues 51 percent of its stockogether own more than 50 percent of FC immedi- ; ot
to the shareholders of S, a domestic corporatiorately after the transfer (counting both stock re- Par. 4. The. authority for Cltatll?l’lll for_
in exchange for their S stock, in a transactiorceived in the exchange and stock owned prior t@art 602 continues to read as follows:
described in section 367(a)(1). and independent of the exchange). As a result, the Authority: 26 U.S.C. 7805
(i) Under paragraph (c)(2) of this section, all condition set forth in paragraph (c)(1)(ii) of this ;
shareholders of S who receive stock of FC in thesection is not satisfied, and all U.S. persons (not Par. 5‘dS§CtkI)0n 60.2'.101' ﬁaragraphf (C)
exchange are presumed to be U.S. persons. Unleseerely A and B) who transferred S stock will IS _amended by revising the entry for
this ownership presumption is rebutted, the condirecognize gain on the exchange. 1.367(a)-3T and adding an entry to the
tion set forth in paragraph (c)(1)(i) of this section Example 4. Partnershipgi) The facts are the table in numerical order to read as
will not be satisfied, and the exception in para-same as inExample 3 except that B is a fg|lows:
graph (c)(1) of this section will not be available. partnership (domestic or foreign) that has five
As a result, all U.S. persons that transferred $qual partners, only two of whom, X and Y, are
stock will recognize gain on the exchange. ToU.S. persons. Under paragraph (c)@)() of thisS 602.101 OMB Control numbers.
rebut the ownership presumption, S must complgection, X and Y are treated as the owners and
with the reporting requirements contained in paratransferors of 5 percent each of the S stock owned % * % * *
graph (c)(7) of this section, obtaining ownershipand transferred by B and as owners of 8 percent
statements (described in paragraph (c)(5)(i) of thizach of the FC stock owned by B immediately (C
section) from a sufficient number of non-U.S.after the transfer. U.S. persons that are five -
persons who received FC stock in the exchange tpercent target shareholders thus own a total of 3CFR part or section
demonstrate that the amount of FC stock receivegercent of the stock of FC immediately after thewhere identified and Current OMB

)***

by U.S. persons in the exchange does not excearhnsfer (As 15 percent, plus X's 8 percent, P'“Sdescribed control No.
50 percent. Y’s 8 percent).

Example 2. Filing of Gain Recognition Agree- (ii) Because no control group exists, the condi- * * * * *
ment. (i) The facts are the same as Example 1 tion in paragraph (c)(1)(ii) of this section is _ -
except that FC issues only 40 percent of its stockatisfied. The conditions in paragraphs (c)(l)(i)1'367(a) R 1545-0026
to the shareholders of S in the exchange. FGnd (iv) of this section also are satisfied. Thus, 1545-1478
satisfies the active trade or business test of.S. persons that are not five-percent transfered.367(a)-3T........... 1545-0026
paragraph (c)(1)(iv) of this section. A, a U.S.shareholders will not recognize gain on the ex- * * * * *

person, owns 10 percent of S’s stock immediatelyhange of S shares for FC shares. A, X, and Y,
before the transfer. All other shareholders of Seach a five-percent transferee shareholder, will not . .

own less than five percent of its stock. None ofbe required to include in income in the year of the Margaret Milner Richardson,
S’s officers or directors owns any stock in FCtransfer any gain realized on the exchange if they Commissioner of Internal Revenue.
immediately after the transfer. A will own 15 file 5-year GRAs and comply with section 6038B.

percent of the stock of FC immediately after the (11) Effective dateThis paragraph (c) Approved December 11, 1996.

transfer, 4 percent received in the exchange, ar:g . f _
the balance being stock in FC that A owned prio pplles to transfers occurring after Janu

to and independent of the transaction. No <y 29, 1997. H'oweve'r, taxpayers may ) Donald C. Lubick,
shareholder besides A owns five percent or morelect to apply this section in its entirety Assistant Secretary of the Treasury.
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