Section 213.—Medical, Dental,
Etc., Expenses

26 CFR 1.213-1 Medical dental etc, expenses.

Medical- and- dental- expenses
Amounts paid to obtan a controlled
substane (sudh as marijuana) in viola-
tion of federa law, are not deductible
expense for medicad care unde section
213 of the Code.

Rev. Rul. 97-9

ISSUE

Is an amount paid to obtan a con-
trolled substane (sud as marijuand for
medicd purposesin violation of federal
law, a deductibé expens for medical
car unde § 213 of the Internd Rev-
enwe Code?

FACTS

Basel on the recommendatio of a
physician A purchasd marijuara and
usel it to tread A's diseae in a state
who® laws permi sud purchas and
use.

LAW AND ANALYSIS

Section 213(9 allows adeductiam for
uncompensate expenss of an indi-
vidud for medica care to the extent
sudh expense exceel 7.5 percen of
adjusta@ gross income Sectian 213(d)(1)
provides in part tha ‘“medicd care’
mears amouns paid for the cure miti-
gation and treatmem of disease How-
eve, unde § 213(H an amourn paid for
medicire or a drug is an expens for
medicd care unde 8 213(g only if the
medicire or drug is aprescribe drug or
insulin. Sectilm 213(d)(3 provides that
a “prescribal drug’ is a drug or bio-
logicd tha requires a prescription of a
physician for its use by an individual.

Sectim 1.213-1(e)(2 of the Income
Tax Regulatios provides in part that
the tem “‘medicine and drugs’ includes
only items tha are “legally procured’
Section 1.213-1(e)(1)() provides that
amouns expendd for illegal operations
or treatmend are not deductible.

Rev. Rul. 78-325 19782 C.B. 124,
holds tha amouns paid by a taxpayer
for laetrile, prescribé by a physicia for
the medica treatmen of the taxpaye’s
illness are expense for medicire and
drugs tha are deductibé unde § 213.
The revenwe ruling states tha the
laetrile was purchasd and usel in a
locality wher its sak and use were
legal.

Rev. Rul. 73-201 19734 C.B. 140,
holds tha amouns paid for a vasectomy
ard an abortin are expense for medi-
cd car tha are deductibé unde § 213.
The revene ruling states tha neither
procedue was illega unde stake law.

A's purchags ard use of marijuana
were permitted unde the laws of A's
state Howeve, marijuara is listed as a
controlled substane on Schedut | of
the Controlled Substance Act (CSA),
21 U.S.C 88 801-971 21 U.S.C
§ 812(c) Excep as authorizel by the
CSA, it is unlawfd for ary persm to
manufacture distribute or dispensge or
posses with intert to manufacture dis-
tribute, or dispense a controlled sub-
stance 21 U.S.C § 841(a) Furthe, it is
unlawfu for ary persa knowingly or
intentionaly to posses acontrolled sub-

stane excef as authorizel by the CSA.
21 U.S.C 844(a) General, the CSA
does nat permt the possessio of con-
trolled substance listed on Schedut I,
even for medicd purposes ard even
with a physicians prescription.

Notwithstandiny stae law, a con-
trolled substane (such as marijuana),
obtainal in violation of the CSA, is not
“legally procured within the meaning
of § 1.213-1(e)(2) Furthe, an amount
expendd to obtan a controlled sub-
stane (sud as marijuana in violation
of the CSA is an amourt expendd for
an illega treatmem within the meaning
of § 1.213-1(e)(1)(ii) Accordingly, A
may not dedud¢ unde § 213 the amount
A paid to purchas marijuana.

HOLDING

An amourn paid to obtain a controlled
substane (suc as marijuand for medi-
cd purposesin violation of federa law,
is nat a deductibé expeng for medical
car unde 8§ 213 This holding applies
even if the stak law requires aprescrip-
tion of a physician to obtan and use the
controlled substane ard the taxpayer
obtairs aprescription.

EFFECT ON OTHER DOCUMENTS

Rev. Rul. 78-3% is obsoleted Subse-
quent to the issuane of Rev. Rul.
78-325 the cours hawe uphet the Food
and Drug Administration determination
tha generaly prohibits interstaé com-
mere in laetrile unde the Food Drug,
and Cosmett Act, 21 U.S.C 88 331
and 355(a) See United States v.
Rutherfad, 442 U.S. 544 (1979)
Rutherfed v. United States 806 F.2d
14% (10th Cir. 1986) Thus notwith-
standig stae ard locd law, laetrile
cannd be legally procural within the
meanirg of § 1.213-1(e)(2) Accord-
ingly, amouns paid to obtan laetrile are
not deductibé unde § 213.

Rev. Rul. 73-2Q is clarified to re-
flect tha the medicad procedurs at issue
in that revene ruling are nat illegal
unde federd law.
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