which the amount of an employsedodg- of authoriy, the Commissioner may pre-
ing expenses will be deemed substantscribe rules under which such arrange-
ated when a payor provides an allowanaments or allowances, if in accordance
to pay for those expenses but not mealith reasonable business practice, will be
and incidental expenses. regarded (1) as equivalent to substnti
tion, by adequate records or otheffisu
SECTION 2. BACKGROUND AND  cient evidence, of the amount of such
CHANGES travel expenses for purposes of
.01 Section 162(a) of the Internal RevS 1.274-5T(c), and (2) as satisfying the

enue Code allows a deduction for all thieduirements of an adequate accounting
ordinary and necessary expenses paid § the employer of the amount of such
incurred during the taxable year in garr (Favel expenses for purposes of
ing on any trade or business. Under th& 1-274-5T(D)-
provision, an employee or self-employed -05 For purposes of determining ad-
individual may deduct expenses paid or inusted gross income, § 62(a)(2)(A) allows
curred while traveling away from home in@n employee a deduction for expenses al-
pursuit of a trade or business. Howevelowed by ParVI (§ 161 and following),
under § 262, no portion of such travel exsubchapter B, chapter 1 of the Code, paid
penses that is attributable to personal, [iVer incurred by the employee in connection
ing, or family expenses is deductible. with the performance of services as an
.02 Section 274(n) generally limits theemployee under a reimbursement or other

amount allowable as a deduction undefXPense allowance arrangement with a

26 CFR 601.105: Examination méturns and § 162 for any expense for food, beverageB2Y: _ _

claims forrefund, cedit, or abatement; determina- or entertainment to 50 percent of the .06 Section 62(c) provides that an

t(flr;gfpcaorﬁcggagzhafglzv267 7t 1622 amount of the expense that otherwisarrangement will not be treated as a reim-
1.162-17, 1.267(a)-1, 1.274F8.274(d)-1) would be allowable as a deduction. In thBUursement or other expense allowance

case of any expenses for food or beverag@§angement for purposes of § 62(a)(2)(A)
consumed while away from home (withinif it—
the meaning of § 162(a)(2)) by an individ- (1) does not require the employee to
ual during, or incident to, the period ofsubstantiate the expenses covered by the
SECTION 1. PURPOSE duty subject to the hours of services limitaarrangement to the payer

This revenue procedure updateS/RetiO”S of the Department @ransportation,  (2) provides the employee with the
Proc. 96-64, 1996-2 C.B. 427, by provid§ 274(n)(3), as added by § 969 o ffax- right to retain any amount in excess of the
ing rules under which the amount of ordiPayer Relié Act of 1997, Pub. L. No. substantiated expenses covered under the
nary and necessary business expensesl(9!5—34’1?1 Stat. 788 (August_ 5, 1997),arrangement.
an employee for lodging, meal, and incigradually increases the deductible perce_nt— Section 62(c) further provides that the
dental expenses or for meal and inciderf9€ t0 80 percent for taxable years .begl@ubstantiation requirements described
tal expenses incurred while travelinging in 2008. For taxable years beginningherein shall not apply to any expense to
away from home will be deemed substaril 1998, the deductible percentage fofhe extent that, under the grant of regula-
tiated under § 1.27450f the temporary these expenses is 55 percent. tory authority prescribed in § 274(d), the
Income Tax Regulations when a payor .03 Section 274(d) provides, in partCommissioner has provided that substan-
(the employe its agent, or a third party) that no deduction shall be allowed under gation is not required for such expense.
provides a per diem allowance under 462 for any traveling expense (including .07 Under § 1.62-2(c)(1) a reimburse-
reimbursement or other expense almeals and lodging while away fromment or other expense allowance arrange-
lowance arrangement to pay for such esxtome) unless the taxpayer complies withent satisfies the requirements of § 62(c)
penses This revenue procedure also procertain substantiation requirementshe if it meets the requirements of business
vides an optional method for employeesection further provides that regulationgonnection, substantiation, and returning
and self-employed individuals to use irmay prescribe that some or all of the sutamounts in excess of expenses asispec
computing the deductible costs of busistantiation requirements do not apply tdied in the regulations. Section
ness meal and incidental expenses paid @0 expense that does not exceed ane2-2(e)(2) specifically provides that
incurred while traveling away from amount prescribed by such regulations. substantiation of certain business ex-
home. Use of a method described in this .04 Section 1.274(d)-1(a) of the regulapenses in accordance with rules pre-
revenue procedure is not mandatory artibns, in part, grants the Commissionescribed under the authority of
a taxpayer may use actual allowable exhe authority to prescribe rules relating t& 1.274(d)-1(a) or 1.274-5T(j) will be
penses if the taxpayer maintains adequateimbursement arrangements or per dietneated as substantiation of the amount of
records or other $ficient evidence for allowances for ordinary and necessary exuch expenses for purposes of § 1.62-2.
proper substantiationThis revenue pro- penses paid or incurred while travelingJnder 8§ 1.62-2(f)(2), th€ommissioner
cedure does not provide rules undeaway from home. Pursuant to this graninay prescribe rules under which an
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arrangement providing per diem-al eral Travel Regulations by 61 Fed. RegAreas, PD Supplement 382, issued
lowances will be treated as satisfying th€8,158 (1996) (to be codified at 41 ®RF March 1, 1996.

requirement of returning amounts in-ex§ 301-7.8) (section 6.04); and (2) Locality of travel The term “local
cess of expenses, even though the arrange (3) modification of the limitation on the ity of travel” means the locality where an
ment does not require the employee to releduction of meal expenses to reflect aémployee traveling away from home in
turn the portion of such an allowance thadmendment to § 274(n) (as described igonnection with the performance of ser
relates to days of travel substantiated angkction 2.02 of this revenue procedureyices as an employee of the employer

that exceeds the amount of the employeg(sections 6.05 and 7). stops for sleep or rest.
expenses deemed substantiated pursuant (3) Incidental expensesThe term “ir
to rules prescribed under § 274(d), proSECTION 3. DEFINITIONS cidental expenses” includes, but is not

vided the allowance is reasonably calcu . “ limited to, expenses for laundrgleaning
-01Per diem allowanceThe term "per and pressing of clothing, and fees and tips

lated not to exceed the amount of the- em . I . tund
ployees expenses or anticipated expensgéem alowance: means a payment un Ef(r)r services, such as for porters and-bag
reimbursement or other expense a

and the employee is required to return a gage carriers.The term “incidental ex
portion of such an allowance that relates t&VaNc€ arrangement .that meets the r enses” does not include taxicab fares or
days of travel not substantiated. quwements specified in § 1.62-2(c)(1 he costs of telegrams or telephone calls.
08 Section 1.62-2(h)(2)(i)(B) providesd"d thatis , 03Flat rate or stated schedule
that if a payor pays a per diem allowance (1) paid with respect to ordinary and 1y, general Except as provided in
that meets the requirements of § 1.6206Cessary business expenses incurred, Qf io 3.03(2) of this revenue procedure,
2(c)(1), the portion, if anyof the ai Which the payor reasonably anticipateg, o,yance is paid at a flat rate or stated
lowance that relates to days of travel-sufVill b€ incurred, by an employee for 10dg ;.o jje if it is provided on a uniform and
stantiated in accordance with § 1.62—-2(e}}9: meal, and incidental expenses or fOly,.0 -tje basis with respect to the-ex
that exceeds the amount of the employee™eal and incidental expenses for travefy ooq gescribed in section 3.01 of this
expenses deemed substantiated for sug¥ay from home in connection with th§ o6 procedure. Such allowance may
travel pursuant to rules prescribed undéterformance of services as an employgg, paid with respect to the number of days
§ 274(d) and § 1.274(d)-1(a) or0f the employer away from home in connection with the
§ 1.274-5T(j), and that the employee is (2) reasonably calculated not to exceeferformance of services as an employee
not required to return, is subject to withthe amount of the expenses or the antich; on any other basis that is consistently
holding and payment of employmentated expenses, and applied and in accordance with reason
taxes. See §§ 31.3121(a)-3, 31.3231(e)—(3) paid at or below the applicable Fedaple business practiceThus, for exam
1(a)(5), 31.3306(b)-2, and 31.3401(a)—4ral per diem rate, a flat rate or stateg|e, an hourly payment to cover meal and
Because the employee is not required gchedule, or in accordance with any othghcidental expenses paid to a pilot or
return this excess portion, the reasonabf@ervice-specified rate or schedule. flight attendant who is traveling away
period of time provisions of § 1.62-2(g) .02Federal per diem rate from home in connection with the perfor
(relating to the return of excess amounts) (1) General ule. The Federal per diem mance of services as an employee is an al
do not apply to this portion. rate is equal to the sum of the Federabwance paid at a flat rate or stated sehed
.09 Under 8§ 1.62-2(h)(2)(i)(Bj], the |odging expense rate and the Federal meale. Likewise, a payment based on the
Commissioner mayin his or her discre and incidental expense (M&IE) rate fomumber of miles travelece(g, cents per
tion, prescribe special rules regarding thghe locality of travel. Each of these ratesnile) to cover meal and incidental -ex
timing of withholding and payment of for a particular locality in the continentalpenses paid to an ovtre-road truck dfi
employment taxes on per diem-alUnited States (“CONUS”) is set forth inver who is traveling away from home in
lowances. AppendixA of 41 C.ER., Chapter 301, as connection with the performance of ser
.10 Section 1.274-5T(j) grants theamended. See 41 CH Part 301-7 vices as an employee is an allowance paid
Commissioner the authority to establish £1996), as amended, for specific rules reat a flat rate or stated schedule.
method under which a taxpayer may elegjarding these Federal rates. Each of these(2) Limitation. For purposes of this
to use a specified amount for meals paihtes is established by the Secretary oévenue procedure, an allowance that is
or incurred while traveling away from Defense for a particular nonforeign localcomputed on a basis similar to that used
home in lieu of substantiating the actuaty outside the continental United Statesn computing the employe®’'wages or

cost of meals. (“OCONUS”) (includingAlaska, Hawaii, other compensatiore(g, the number of
.11 Significant changes to this revenué®uerto Rico, the Northern Mariana Ishours worked, miles traveled, or pieces
procedure include: lands, and the possessions of the Unitgtoduced) does not meet the business

(1) revisions to the list of high-cost-lo States), and by the Secretary of State foramnnection requirement of § 1.62-2(d), is
calities and high-low rates for purposes gbarticular foreign OCONUS locality not a per diem allowance, and is not paid
the high-low substantiation method (secEach of these OCONUS rates is publisheat a flat rate or stated schedule, unless, as
tion 5); in the Per Diem Supplement to the Starof December 12, 1989, (a) the allowance

(2) modification of how to prorate thedardized Regulations (Government Givil was identified by the payor either by mak
Federal M&IE rate for partial days ofians, Foreigiireas). Seeg.g, Maximum ing a separate payment or by specifically
travel to reflect an amendment to the Fediravel Per DiemAllowances for Foreign identifying the amount of the allowance,
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or (b) an allowance computed on that .03 Optional method for meals only-de section 4.04(1) of this revenue procedure
basis was commonly used in the industrguction In lieu of using actual expensesmay compute the amount of the em
in which the employee is employed. Segmployees_ and self-employed individualsployees expenses that is deem(_ad substan
§ 1.62-2(d)(3)(ii) in computing the amount allowable as &ated under section 4.02 of this revenue
' ' deduction for ordinary and necessary meglrocedure periodically (not less fre
and incidental expenses paid or incurrequently than monthly), rather than daily
SECTION 4. PER DIEM for travel away from home, may use aty comparing the total per diem-al
SUBSTANTIATION METHOD amount comput(_ed at the Federal M&IHowance paid for the period to the sum of
rate for the locality of travel for each €al the amounts computed at the Federal
.01 Per diem allowance If a payor endar day (or partial dagee section 6.04 M&IE rate(s) for the localities of travel
. - ._of this revenue procedure) the employefor the days (or partial days, see section
pays a per diem allowance in lieu of reim L . .

i i or self-employed individual is away from6.04 of this revenue procedure) the-em
bursing actual expenses for lodging, meahome  Such amount will be deemed-sutployee is away from home during the-pe
and incidental expenses incurred or to b&tantiated for purposes of paragraphsod. For example, assume an employee
incurred by an employee for travel awayb)(2) (travel away from home) and (c) ofin the transportation industry travels away
from home, the amount of the expense$ 1.274-5T provided the employee orfrom home within CONUS on 17 days
that is deemed substantiated for each cai€!/f-employed individual substantiates th@ncluding partial days, see section 6.04 of
. elements of time, place, and business puthis revenue procedure) during a calendar
endar day is equal to the lesser of the per ) . .

) pose of the travel expenses in accordancgonth and receives a per diem allowance
diem allowance for such day or th&yi, those regulations. only for meal and incidental expenses
amount computed at the Federal per diem g4 Special les for transpaation i~ from a payor that uses the special rule
rate for the locality of travel for such daydusty. under section 4.04(2) of this revenue-pro

(or partial day see section 6.04 of this (1) In general This section 4.04 ap cedure. The amount deemed substanti

revenue procedure). plies to (a) a payor that pays a per d|erﬁted under section 4.02 of this revenue

) allowance only for meal and incidentalProcedure is equal to the lesser of the total
'OZMeals Only per dlem a”OWanCéf a expenses for trave| away from home aBer d|em a”OWance pald fOI‘ the month or

payor pays a per diem allowance only fogescribed in section 4.02 of this revenu®612 (17 days at $36 per day).
meal and incidental expenses in lieu of regrocedure to an employee in the trans (4) Transpotation industy defined For
imbursing actual expenses for meal anportation industryor (b) an employee or purposes of this section 4.04 of this tev
incidental expenses incurred or to be ins€lf-employed individual in the trans enue procedure, an employee or self-em
curred by an employee for travel awa)Portat'on industry who computes theployed |E1d|V|du_aI is “in the tran,spo_rtat_lon
from home, the amount of the expensegmognt_allowable s a deduction for meaﬂdus'ﬁry only if _the employee'or mdr

) ' ) nd incidental expenses for travel awayidual’s work (a) is of the type that directly
that is deemed substantiated for each qu-om home in accordance with sectiorinvolves moving pe0p|e or goods by_air
endar day is equal to the lesser of the paro3 of this revenue procedure. plane, bage, bus, ship, train, or truck, and
diem allowance for such day or the (2)Rates A taxpayer described in sec (b) regularly requires travel away from
amount computed at the Federal M&IEion 4.04(1) of this revenue procedurdiome which, during any single trip away
rate for the locality of travel for such dayMay treat $36 as the Federal M&IE ratéom home, usually involves travel to-lo

for any locality of travel in CONUS, calities with difering Federal M&IE rates.

_ ~" and/or $40 as the Federal M&IE rate fofor purposes of the preceding sentence, a
enue procedure)a per diem allowance is 5 |ocajity of travel OCONUSA payor Payor must determine that an employee or
treated as paid only for meal and incidennat uses either (or both) of these speci@igroup of employees is “in the transperta
tal expenses if (1) the payor pays the emates with respect to an employee mugton industry” by using a method that is
ployee for actual expenses for lodgingise the special rate(s) for all amounts—suﬁQnSiSte”“y app“e_d and in a_ccordance
based on receipts submitted to the payd®Ct to section 4.02 of this revenue procetith reasonable business practice.

. ... dure paid to that employee for travel awa
(2) the payor provides the lodging in kmdfrom home within CONUS andlorgECHON 5. HIGH-LOW

(3) the payor pays the actual expenses f@CONUS, as the case may be, during theUBSTANTIATION METHOD

lodging directly to the provider of the calendar year Similarly, an employee or .01 General tle. If a payor pays a per
lodging, (4) the payor does not have a reaelf-employed individual that uses eithetliem allowance in lieu of reimbursing-ac
sonable belief that lodging expenses wel@r both) of these special rates must useal expenses for lodging, meal, and inci
or will be incurred by the employee, or (5fh€ special rate(s) for all amounts comdental expenses incurred or to be incurred
mﬁ)uted pursuant to section 4.03 of this-revby an employee for travel away from
enue procedure for travel away fronmhome and the payor uses the high-low
._home within CONUS and/or OCONUS,substantiation method described in this
ployees wages or other compensations the case may be, during the calendsection 5 for travel within CONUS, the
(e.g, the number of hours worked, milesyear amount of the expenses that is deemed
traveled, or pieces produced). (3) Periodic rule.A payor described in substantiated for each calendar day is

(or partial daysee section 6.04 of this rev

the allowance is computed on a basis si
lar to that used in computing the em

1997-52 |.R.B. 33 December 29, 1997



equal to the lesser of the per diem altion method provided in section 4.02 ohigh-low substantiation method, the Fed

lowance for such day or the amount com4.03 of this revenue procedure.

eral M&IE rate shall be treated as $40 for

puted at the rate set forth in section 5.02 .02 Specific high-low rates The per a high-cost locality and $32 for any other
of this revenue procedure for the localitydiem rate set forth in this section 5.02 isocality within CONUS.

of travel for such day (or partial dagee $180 for travel to any “high-cost locality” .03 High-cost localities The following
section 6.04 of this revenue procedurexpecified in section 5.03 of this revenuéocalities have a Federal per diem rate of
This high-low substantiation method mayrocedure, or $13 for travel to any other $147 or more for all or part of the calen
be used in lieu of the per diem substantidocality within CONUS. Whichever per dar year and are high-cost localities for
tion method provided in section 4.01 ofliem rate applies, it is applied as if it werall of the calendar year or the portion of
this revenue procedure, but may not bthe Federal per diem rate for the localityhe calendar year specified in parenthesis
used in lieu of the meals only substantieof travel. For purposes of applying thainder the key city name:

Key city

Arizona
Grand Canyon

California
LosAngeles

Napa

(April 1-October 31)
PaloAlto/San Jose
PointArena/Gualala
San Francisco

Colorado
Aspen
Keystone/Silverthorne
Telluride
Vail
(November 1-March 31)
Delaware
Lewes
(June 1-September 14)

District of Columbia
Washington, D.C.

Florida

Key West

(December 15-April 30)

Naples

December 15-April 30)
lllinois

Chicago
Indiana

Nashville

(June 1-October 31)
Maine

Bar Harbor

(July 1-September 14)

Maryland

County and other defined location

All points in the Grand Canyon National Park and Kaibab National Forest within
Coconino County

LosAngeles, Kern, Orange, aMgntura Counties; Edwardsér Force Base,
NavalWeapons Center and Ordnari@sst Station, China Lake

Napa
Santa Clara

Mendocino
San Francisco

Pitkin
Summit

San Miquel
Eagle

Sussex

Washington, D.C.; the cities 8fexandria, Falls Church, and Fairfax, and the counties of
Arlington, Loudoun, and Fairfax iMirginia; and the counties of Montgomery and Prince
Geoge’s in Maryland

Monroe

Collier

Du Page, Cook, and Lake

Brown

Hancock

(For the counties of Montgomery and Prince @ey;, see District of Columbia)

Baltimore

Ocean City

(May 1-September 30)
Saint Michaels

(April 1-November 30)
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Worcester

Talbot
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Key city County and other defined location
Maryland—Continued

Massachusetts
Boston Suffolk
Cambridge/Lowell Middlesex
Martha’s Vineyard Dukes
(June 1-October 31)
Nantucket Nantucket
(June 1-October 31)
Nevada
Incline Village All points in the Northern Lak&hoe area withilVashoe County

(June 1-September 30)
New Hampshire

Hanover Grafton and Sullivan
(June 1-October 31)
New Jersey
Ocean City/Cape May Cape May
(May 15-September 30)
Parsippany/Dover Morris; PicatinnyArsenal
New Mexico
Santa Fe Santa Fe
(May 1-October 31)
New York
New York City The boroughs of Bronx, Brooklyn, Manhattan, Queens, and Staten Island; Nassau and
Suffolk Counties
Tarrytown/White Plains Westchester
North Carolina
Kill Devil/Duck/ Dare

Outer Banks
(May 1-September 30)

Pennsylvania

Philadelphia Philadelphia; city of Bala Cynwyd in Montgomery County
Rhode Island
Newport/Block Island Newport andVashington

(May 1-October 14)

South Carolina
Hilton Head Beaufort
(March 1-September 30)
Myrtle Beach Horry; Myrtle BeachAir Force Base
(May 1-September 30)
Utah
Park City Summit
(December 1-March 31)
Virginia
(For the cities oAlexandria, Fairfax, and Falls Church, and the countidglofgton, Fairfax, and Loudoun, see District of
Columbia)

Washington
Friday Harbor San Juan
(June 1-October 31)
Seattle King
Wyoming
Jackson Teton

(June 1-October 14)
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.04 Changes in high-cost localities sections 6.02 through 6.04 of this revenue .05 Application of the apppriate 8§
The list of high-cost localities in sectionprocedure. 274(n) limitation on meal expenses| or
5.03 of this revenue procedure feifs .02 Federal per diem rate A receipt part of the amount of an expense deemed
from the list of high-cost localities in sec for lodging expenses is not required in desubstantiated under this revenue procedure
tion 5.03 of RevProc. 96-64.The fol termining the amount of expenses deemes subject to the appropriate limitation
lowing localities have been added to theubstantiated under section 4.01 or 5.0dnder § 274(n) (see section 2.02 of this
list of high-cost localities: Napa, Califor of this revenue procedure. See sectioevenue procedure) on the deductibility of
nia; Lewes, Delaware; Naples, Florida7.01 of this revenue procedure for the réfood and beverage expenses.

Baltimore, Maryland; HanoverNew quirement that the employee substantiate (1) When an amount for meal and inci
Hampshire; Parsippany/Dovelew Jer the time, place, and business purpose déntal expenses is computed pursuant to
sey; Tarrytown, NewYork; Kill Devil, the expense. section 4.03 of this revenue procedure,
North Carolina; Hilton Head, South Gar .03 Federal per diem or M&IE rateA the taxpayer must treat such amount as an
olina; Myrtle Beach, South Carolina; Fri payor is not required to reduce the Federakpense for food and beverages.

day Harbor Washington; and Seattle,per diem rate or the Federal M&IE rate (2) When a per diem allowance is paid
Washington. The portion of the year for for the locality of travel for meals pro only for meal and incidental expenses, the
which the following are high-cost locali vided in kind, provided the payor has gayor must treat an amount equal to the
ties has been changedspen, Colorado; reasonable belief that meal and incidentd¢sser of the allowance or the Federal
Key West, Florida; Saint Michaels, Mary expenses were or will be incurred by th#1&IE rate for the locality of travel for
land; Marthas Vineyard, Massachusetts;employee. such day (or partial dagee section 6.04
Nantucket, Massachusetts; and Incline .04 Proration of the Federal per diem of this revenue procedure) as an expense
Village, Nevada.The following localities or M&IE rate. Pursuant to the Federalfor food and beverages.

have been removed from the list of highTravel Regulations, in determining the (3) When a per diem allowance is paid
cost localities: Phoenix/Scottsdal&i- Federal per diem rate or the Federdbr lodging, meal, and incidental ex
zona; South Lakd&ahoe, California; M&IE rate for the locality of travel, the penses, the payor must treat an amount
Yosemite National Park, California;full applicable Federal M&IE rate is avail equal to the Federal M&IE rate for the lo
Steamboat Springs, Colorado; Hyannisgble for a full day of travel from 12:01 cality of travel for each calendar day (or
Massachusetts; Leland, Michigan; Macka.m. to 12:00 midnight. For purposes opartial day see section 6.04 of this rev
inac Island, Michigan; Stateline, Nevadagetermining the amount deemed substangénue procedure) the employee is away
Atlantic City, New Jersey; Sandusky ated under section 4 or 5 of this revenugom home as an expense for food and
Ohio; Chester/RadnoPennsylvania; procedure with respect to partial days dbeverages. For purposes of the preceding
Bullfrog, Utah;Virginia Beach\Virginia; travel away from home, either of the -fol sentence, when a per diem allowance for
Wintergreen,Virginia; andWisconsin |owing methods may be used to prorat®dging, meal, and incidental expenses is
Dells, Wisconsin. the Federal M&IE rate to determine thepaid at a rate that is less than the Federal

.05 Jecific limitation A payor that Federal per diem rate or the Federgler diem rate for the locality of travel for
uses the high-low substantiation methofig|E rate for the partial days of travel: such day (or partial dagee section 6.04
with respect to an employee must use that (1) Such rate may be prorated using thef this revenue procedure), the payor may
method for all amounts paid to that €Mmethod prescribed by the FedeTahvel treat an amount equal to 40 percent of
ployee for travel away from home withinregulations. Currently the FedeTahvel such allowance as the Federal M&IE rate
CONUS during the calendar yeaHow  Regulations allow three-fourths of the-apfor the locality of travel for such day (or
ever with respect to that employee, thgjicable Federal M&IE rate for each par partial day see section 6.04 of this rev
payor may still reimburse actual expensega| day during which the employee orenue procedure).
or use the meals only per diem methode|f-employed individual is traveling .06 No double eimbursement or de
described in section 4.02 of this revenugyay from home in connection with theduction If a payor pays a per diem-al
procedure for any travel away from homeperformance of services as an employdewance in lieu of reimbursing actual-ex
and may use the per diem substantiatiqf} self-employed individual; or penses for lodging, meal, and incidental
method described in section 4.01 of this (2) sych rate may be prorated usingxpenses or for meal and incidentat ex
revenue procedure for any OCONUSny method that is consistently appliegenses in accordance with section 4 or 5
travel away from home. and in accordance with reasonable busbf this revenue procedure, any additional

ness practice. For example, if an-empayment with respect to such expenses is
SECTION 6. LIMITATIONS AND ployee travels away from home from Qreated as paid under a nonaccountable
SPECIAL RULES a.m. one day to 5 p.m. the next day plan, is included in the employsegross

.01 In general The Federal per diem method of proration that results in arincome, is reported as wages or other
rate and the Federal M&IE rate describedmount equal to 2 times the Federatompensation on the employsd~orm
in section 3.02 of this revenue procedurM&IE rate will be treated as being in-ac W-2, and is subject to withholding and
for the locality of travel will be applied in cordance with reasonable business prapayment of employment taxes. Similarly
the same manner as applied under thee (even though only 1 1/2 times théf an employee or self-employed individ
FederalTravel Regulations, 41 C.R. Federal M&IE rate would be allowedual computes the amount allowable as a
Part 301-7 (1996), except as provided innder the Federdravel Regulations). deduction for meal and incidental -ex
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penses for travel away from home in acthe requirement of § 1.62—-2(f)(2) with-re under the rules provided in section 4 or 5
cordance with section 4.03 or 4.04 of thispect to returning amounts in excess daf this revenue procedure if the employee
revenue procedure, no other deduction expenses if the employee is required to rsubstantiates the business travel expenses
allowed to the employee or self-employedurn within a reasonable period of time (asovered by the per diem allowance in ac
individual with respect to such expensedefined in 8 1.62-2(g)) any portion ofcordance with section 7.01 of this revenue
For example, assume an employee resuch an allowance that relates to days pfocedure. See § 1.274-5T(f)(2)(ii). In
ceives a per diem allowance from a paydravel not substantiated, even though thaddition, the excess portion of the al
for lodging, meal, and incidental expensearrangement does not require the-enfowance is treated as paid under a nenac
or for meal and incidental expenses inployee to return the portion of such an alcountable plan, is reported as wages or
curred while traveling away from home.lowance that relates to days of travel-sutbther compensation on the employee’
During that trip, the employee pays forstantiated and that exceeds the amount Bérm W-2, and is subject to withholding
dinner for the employee and two businesthe employee expenses deemed substarand payment of employment taxes. See §
associates.The payor reimburses as diated. For example, assume a payor prd.62-2(c)(3)(ii), (c)(5), and (h)(2)(i)(B).
business entertainment meal expense thigles an employee an advance per diem 05 |f the amount of the expenses that is
meal expense for the employee and thedlowance for meal and incidental €x deemed substantiated under the rules pro
two business associates. Because tipenses of $200, based on an anticipated,kled in section 4.01, 4.02, or 5 of this
payor also pays a per diem allowance tdays of business travel at $40 per day toravenue procedure is less than the amount
cover the cost of the employsemeals, locality for which the Federal M&IE rate of the employee’ business expenses for
the amount paid by the payor for the-emis $34, and the employee substantiatestgavel away from home, the employee
ployees portion of the business entertainfull days of business travelThe require  may claim an itemized deduction for the
ment meal expense is treated as paident to return excess amounts will b@mount by which the business travel ex
under a nonaccountable plan, is reportedeated as satisfied if the employee is ryenses exceed the amount that is deemed
as wages or other compensation on ttwiired to return within a reasonable- pesybstantiated, provided the employee-sub
employees FormW-2, and is subject to riod of time (as defined in § 1.62-2(g))stantiates all the business travel expenses,
withholding and payment of employmenthe portion of the allowance that is attribincludes on Form 2106, Employee Busi
taxes. utable to the 2 unsubstantiated days @fess Expenses, the deemed substantiated
.07 Related paties. Sections 4.01, travel ($80), even though the employee igortion of the per diem allowance-re
4.02, 4.04 (to the extent it relates to-seaot required to return the portion of the alcejved from the payorand includes in
tion 4.02), and 5 of this revenue precelowance ($18) that exceeds the amount gfross income the portion (if any) of the
dure will not apply in any case in whichthe employee expenses deemed substarper diem allowance received from the
a payor and an employee are relatetthted under section 4.02 of this revenugayor that exceeds the amount deemed
within the meaning of § 267(b), but forprocedure ($102) for the 3 substantiategypstantiated. See § 1.274-5T(f)(2)(iii).
this purpose the percentage of ownershigtays of travel. Howevethe $18 excess However for purposes of claiming this
interest referred to in § 267(b)(2) shalportion of the allowance is treated as paiflemized deduction with respect to meal

be 10 percent. under a nonaccountable plan as discussggd incidental expenses, substantiation of
in section 7.04 of this revenue procedurethe amount of the expenses is not required
SECTION 7. APPLICATION .03An employee is not required to-in if the employee is claiming a deduction

.01 If the amount of travel expenses i§lude in gross income the portion of a pethat is equal to or less than the amount
deemed substantiated under the rules prdiem allowance received from a payocomputed under section 4.03 of this-rev
vided in section 4 or 5 of this revenue prothat is less than or equal to the amournue procedure minus the amount deemed
cedure, and the employee actually sulsleemed substantiated under the rules preubstantiated under sections 4.02 and 7.01
stantiates to the payor the elements ofided in section 4 or 5 of this revenueof this revenue procedureThe itemized
time, place, and business purpose of tigocedure if the employee substantiatededuction is subject to the appropriate
travel expenses in accordance with pardhe business travel expenses covered hiynitation (see section 2.02 of this rev
graphs (b)(2) (travel away from home}he per diem allowance in accordancenue procedure) on meal and entertain
and (c) (other than subparagrapMith section 7.01 of this revenue precement expenses provided in § 274(n) and
(2)(iii)(A) thereof) of § 1.274-5Tthe em dure. See 8 1.274-5T(f)(2)(i). In aeldithe 2-percent floor on miscellaneous
ployee is deemed to satisfy the adequation, such portion of the allowance isitemized deductions provided in § 67.
accounting requirements of § 1.274-5T(fjreated as paid under an accountable plan, 06 An employee who does not receive
as well as the requirement to substantiatg not reported as wages or other compeg per diem allowance for meal and inci
by adequate records or otherfgiént ev  sation on the employeeFormW-2, and dental expenses may deduct an amount
idence for purposes of § 1.274-5T(c)is exempt from the withholding and pay computed pursuant to section 4.03 of this
See § 1.62—2(e)(1) for the rule that ament of employment taxes. Segevenue procedure only as an itemized de
arrangement must require business e 1.62-2(c)(2) and (c)(4). duction. This itemized deduction is sub
penses to be substantiated to the payor.04 An employee is required to includeject to the appropriate limitation (see sec
within a reasonable period of time. in gross income only the portion of the petion 2.02 of this revenue procedure) on

.02An arrangement providing per diemdiem allowance received from a payor thaheal and entertainment expenses-pro
allowances will be treated as satisfyingxceeds the amount deemed substantiateided in § 274(n) and the 2-percent floor
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on miscellaneous itemized deductionployee does not return the portion of theespect to lodging, meal, and incidental
provided in § 67. allowance that relates to those dayexpenses or with respect to meal and inci-

.07 A self-employed individual may within a reasonable period of time, thalental expenses paid or incurred for travel
deduct an amount computed pursuant fwortion of the allowance that relates tavhile away from home on or after Janu-
section 4.03 of this revenue procedure ithose days is subject to withholding anary 1, 1998, and, for purposes of comput-
determining adjusted gross income undgrayment of employment taxes no lateing the amount allowable as a deduction,
§ 62(a)(1) This deduction is subject tothan the first payroll period following for meal and incidental expenses paid or
the appropriate limitation (see sectionthe end of the reasonable period. Sedacurred by an employee or self-em-

2.02 of this revenue procedure) on med 1.62-2(h)(2)(i)(A). ployed individual for travel while away
and entertainment expenses provided in .04 In the case of a per diem allowanc&gom home on or after January 1, 1998.
8 274(n). only for meal and incidental expenses for

.08 If a payo's reimbursement or othertravel away from home paid to an emPRAFTING INFORMATION

expense allowance arrangemeni-evployee in the transportation industry by a e principal author of this revenue
dences a pattern of abuse of the rules phyor that uses the rule in section 4-04@rocedure is Edwin B. Cleverdon of the
§ 62(c) and the regulations thereundd! of this revenue procedure, the excess @ffice of Assistant Chief Counsel i
payments under the arrangement will beéhe per diem allowance paid for the periody e Tax ard Accounting). For further
treated as made under a nonaccountatyeer the amount deemed substantiated f{tormation regarding this revenue proce-
plan  Thus, such payments are includethe period under section 4.02 of this revgyre contact M Cleverdon on (202)
in the employe's gross income, are re-enue procedure (after applying SeCti0622-21920 (not a toll-free call).
ported as wages or other compensation @no4(3) of this revenue procedure), is sub-
the employes FomW-2, and are subject ject to withholding and payment of em-
to withholding and payment of empto _ployment taxes no later than the first payiyi; part 1, sections 6012, 6061; 1.6012-5
ment taxes. See § 1.62-2(c)(3), (c)(5}oll period following the payroll period in 1.6061-1) ' ' '
and (h)(2). which the excess is computed. See

§ 1.62-2(h)(2)(i)(B)(4).
SECTION 8. WITHHOLDING AND .05 For example, assume that an em-

PAYMENT OF EMPLOYMENT ployer pays an employee a per diem al-
TAXES lowance to cover business expenses for

meals and lodging for travel away from

.01 The portion of a per diem al-home at a rate of 120 percent of the Fed-
lowance, if ay, that relates to the days oferal per diem rate for the localities to
business travel substantiated and that eyhich the employee travelsThe em-
ceeds the amount deemed substantiatpfbyer does not require the employee to
for those days under section 4.01, 4.02, @éturn the 20 percent by which the reim-
5 of this revenue procedure is subject tgursement for those expenses exceeds the
withholding and payment of employmentrederal per diem rat&’he employee sub-
taxes. See § 1.62-2(h)(2)(i)(B). stantiates 6 days of travel away from

.02 In the case of a per diem allowancBome: 2 days in a locality in which the
paid as a reimbursement, the excess deederal per diem rate is $100 and 4 days
scribed in section 8.01 of this revenugn a locality in which the Federal per diem
procedure is subject to withholding angate is $125 The employer reimburses
payment of employment taxes in the paythe employee $840 for the 6 days of travel
roll period in which the payor reimbursesaway from home (% (120% X $100 +4
the expenses for the days of travel subx (120% x $125)), and does not require
stantiated. See § 1.62-2(h)(2)()B)(  the employee to return the excess payment

.03 In the case of a per diem allowancgf $140 ((2 days< $20 ($120-$100)- 4
paid as an advance, the excess describggl;s x $25 ($150-$125)For the payroll
in section 8.01 of this revenue procedurgeriod in which the employer reimburses
is subject to withholding and payment othe expenses, the employer must withhold
employment taxes no later than the firsind pay employment taxes on $140. See
payroll period following the payroll@  section 8.02 of this revenue procedure.
riod in which the days of travel with re-
spect to which the advance was paid aECTION 9. EFFECT ON OTHER
substantiated. See § 1.62-2(h)(2)(IpOCUMENTS
(B)(3). If some or all of the days of
travel with respect to which the advance Rev. Proc. 96—64 is hereby superseded
was paid are not substantiated within for per diem allowances paid to an em-
reasonable period of time and the-e ployee on or after January 1, 1998, with

6 CFR 601.602:Tax forms and instructions.
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