h . .
';O%\doptlon Assistance
U~ Notice 97-9
ce,

sh-  Sections 23 and 137, relating to cer-:
aytain adoption expenses, were added t
thethe Internal Revenue Code by the Smal
// Business Job Protection Act of 1996,
ysPub. L. 104-188. This notice provides

general guidance concerning the ta



credit under § 23 for qualified adoptionincapable of caring for himself or her-taxable year beginning before 1997 is

expenses paid or incurred by an indiself. For qualified adoption expensesiot a qualified adoption expense eligible

vidual, and the exclusion from grosspaid or incurred after December 31for the credit.

income under § 137 for amounts paid2001, an eligible child must also be a

or expenses incurred by an employer fochild with special needs. D. Limitations on the Credit.

qualified adoption expenses under an 2. Child with Special Needs. The credit for qualified adoption ex-

adoption assistance program. Both the A child with special needs is anpenses is subject to a dollar limitation

credit and the exclusion are effective forgtherwise eligible child who meets twoand an income limitation.

taxable years beginning after Decembesdditional requirements. First, a state

31, 1996. They both generally terminatenust have determined that (1) the child 1. Dollar Limitation.

after December 31, 2001 (except for theannot or should not be returned to the The maximum amount of qualified

credit with respect to a child with parents’ home, and (2) it is reasonabl@doption expenses that may be taken

special needs). _ to conclude the child cannot be placednto account for the credit is $5,000
This notice is divided into six sec-with adoptive parents without adoption($6,000 in the case of an adoption of a

tions. Section | explains the adoptiongssistance because of a specific factor @hild with special needs). The legislative

credit. Section Il explains the exclusioncondition. Examples of a specific factorhistory to this provision clarifies that the

from gross income under an adoptiorpr condition include a child’s ethnic $5,000 (or $6,000) limitation is with

assistance program. Section |lI describesackground, age, membership in a mirespect to the adoption of each child and

the coordination of the credit and thenority or sibling group, medical condi-is cumulative over all taxable years

exclusion. Sections IV and V covertion, or handicap. Second, a child with(rather than an annual limitation). See

filing and reporting requirements andspecial needs must be a citizen osection I.G., Examples 1 and 2. There-

the effective dates of the credit and theesident of the United States. The ternfore, the maximum amount that may be

exclusion, respectively. Section VI in-“United States” includes any possessiortaken into account in connection with a

vites comments on future guidance reof the United States. taxpayer's effort to adopt an eligible
garding the credit and the exclusion. - ) child is $5,000 (or $6,000), including
C. Qualified Adoption Expenses. qualified adoption expenses paid or in-

I. Adoption Credit. ; o . - !
A In General. Qualified adoption expenses” in- curred in any unsuccessful attempt to
Section 23 provides an income tapclude the reasonable and necessa}adopt_ an eligible child before success-
credit for qualified adoption expensesidoPtion fees, court costs, attorneysully finalizing the adoption of another
paid or incurred by an individual in ees, traveling expenses (includingeligible child. See section I.G., Example
connection with the adoption of andmounts expended for meals and lodgs. The $5,000 (or $6,000) limitation on
eligible child. The phrase “paid or in- N9) While away from home, and otherqualified adoption expenses applies both
curred” refers to the method of account.EXPENSES that are directly related' to, aqtb mgmed |nd|V|d.uaIs and t_o.unmarrled
ing (i.e., cash or accrual) of the indi-1N€ Principal purpose of which is for, individuals adopting an eligible child.
vidual. Under a dollar limitation, the (€ legal adoption of an eligible child by Therefore, an unmarried couple that
maximum credit is $5,000 ($6,000 inihe taxpayer. Qualified adoption ex-seeks to adopt an eligible child must
the case of an adoption of a child withP€"S€S do not include any expense (lpply the $5,000 (or $6,000) limitation
special needs). See section 1.D.1. Thi" Which a deduction or credit is al-to the couple’s combined qualified adop-
credit is also subject to an incomeowed under any other provision of thetion expenses.
limitation which may reduce or elimi- C04€: (2) 10 the extent that funds for the Limitati
nate the credit for any particular year.expense are received under any fede_ral,  Income Limitation. o .
See section 1.D.2. For the effective datestate, or Io<_:a| program, (3) that is |If a taxpayer’s__rnod|f|ed adjus_ted
and partial ex.pi.ra.tion date of the Creditmcurred in VI.O|8_IIOI’1 of f(_aderal or stategross income (modified A_GI, as defined
see section V. law, (4) that is incurred in carrying outin section 1.D.3. below) is $75,000 or
' any surrogate parenting arrangement, (3¢ss, the income limitation does not
B. Eligible Child and Child with Special that is incurred in connection with theapply and the taxpayer’s allowable
Needs. adoption of a child of the taxpayer'scredit is not reduced. If a taxpayer’s
1. In general. spouse, or (6) for which reimbursementodified AGI is $115,000 or more, no
An eligible child is any individual is made under an employer program ocredit is available. If a taxpayer’s modi-
who, at the time a qualified adoptionotherwise. In addition, an expense paidied AGI| is between $75,000 and
expense is paid or incurred, is under théby a cash basis taxpayer) or incurre&115,000, the allowable credit is ratably
age of 18, or is physically or mentally (boy an accrual basis taxpayer) in aeduced (but not below zero) as follows:

modified AGI — $75,00
ALLOWABLE CREDIT = QAE(YR) — [QAE(YR) x ( $40-006 0)]

“QAE(YR)” is the amount of qualified fied adoption expenses. The adoptio$5,000 minus $1,250 equals $3,750) and
adoption expenses taken into account fdsecomes final in 1997. The individual'sis claimed in 1997. In addition, see
the taxable year after applying the dollareduction percentage is 25% ($85,008ection I.G., Example 4.
limitation. minus $75,000 equals $10,000; $10,000

For example, assume that in 1997 adivided by $40,000 equals 25%). The 3. Modified Adjusted Gross Income.
unmarried individual has modified AGI maximum credit available is $3,750 Modified AGI for the taxable year in
of $85,000 and pays $5,000 for quali{$5,000 times 25% equals $1,250iyhich qualified adoption expenses are



taken into account is adjusted gross 3. Pre-1997 Expenses. and W finalized the adoption ofA, an eligible
income for that year determined after An expense paid (by a cash basi§"ld. in December 1997 and W have modified

. . . - Gl of $75,000 or less (and thus the income
applylng the income exclusion undertaxpayer) or incurred (by an accru.airi-\mitation does not apply). The total amount that

§ 137, but without applying § 911 (thebasis taxpayer) in a taxable year beging jnqw may take into account in connection with

foreign earned income exclusion or thélng before 1997 in connection with thethe adoption of an eligible child is limited to
foreign housing exclusion), § 931 (theadoptlon (either domestic or foreign) of$5,000. See section 1.D.1. Thud,andW, on their
exclusion for income from Guam.an e|igib|e child does not qua”fy for the 1997 joint federal income tax return, may claim

. i ; $5,000 of qualified adoption expenses as a credit.
Am(?rlcan Samoa, and the Northerrfredit. See section V.A. The remaining $2,000 of qualified adoption ex-
Mariana Islands), and § 933 (the excluf. Carryforward of Unused Credit. pensesH and W paid may never be claimed as a
sion for income from Puerto Rico). The adoption credit allowable underge:r';'ple 4. Income limitatiorin an effort o adopt

, § 23 is a nonrefundable credit that,<amP° " N meat "
E. Year of Credit. along with credits allowable under § 21an ell_glble child,H a_ndW pay $l,OOQ_ of qualified
g adoption expenses in 1997, an additional $2,000 of

1. Domestic adoptions. (relating to dependent care), § 22 (relatthose expenses in 1998, and $4,000 of those
The credit for qualified adoption ex-ing to the elderly and the disabled), andgxpenses in 1999 when the adoption becomes

. . . . ; ; final. H and W have modified AGI of $85,000 for
penses pald or incurred in ConneCt'or§ 25 (rEIatlng to interest on home mort all taxable years and thus the income limitation

with the adoption of an eligible child gages), is limited Under, §26 to theapplies.H and W may not claim any qualified
who is a citizen or resident of the€Xxcess of the taxpayer's regular taXdoption expenses as a credit in 1997 because of
United States at the time the adoptioﬁiab"ity for the taxable year over the the 1-year delay rule in section I.E.#.andW, on

commenced (including such amountéentaﬂve minimum tax for the taxabletheir 1998 joint federal income tax return, may

: : take into account the $1,000 of qualified adoption
paid or incurred in an unsuccessful©ar (determined without regard to the ; ’
effort to adopt such a child) is alloweg@lternative minimum tax foreign tax uynder the income limitationt and Ws reduction

expenses paid in 1997, subject to any reduction
in the next taxable vear unless thé:redit). If § 2_6 limits t_he amount of_an percentage for 1998 under the income limitation is
expenses are paid ory incurred in tha@doption credit otherwise allowable in a25% ($85,000 minus $75,000 equals $10,000;

: . ; $10,000 divided by $40,000 equals 25%j).and
taxable year the adoption becomes finaParticular year, the excess may be cafy ™0 one™ o 4™t 1908 s $750 (61,000

The credit for expenses paid or incurredi€d forward to the succeeding taxablgimes 250 equals $250; $1,000 minus $250 equals

in the taxable year an adoption become¥@l, but not beyond the fifth taxables7so).

final is allowed in that year. year following the taxable year in whichH andw, on their joint federal income tax return
the credit arose. for 1999, first reduce the dollar limitation ($5,000)
; ; by the amount of qualified adoption expenses

2. Foreign adoptions. G. Examples. taken into account in all prior years ($5,000 minus

A special rule applies in the case of Tpe following examples illustrate the $1.000 equals $4,000) before applying the income
the adoption of an eligible child who is les described in section I. For pur_llmltatlon. Thus,H and W may take into account

not a citizen or resident of the United nly $4,000 of the $6,000 of qualified adoption
poses of these examples, except as Otgipenses paid in 1998 and 1999 on their 1999

States at the time the adoption cOMgyise provided, assume that each eljoint federal income tax return before applying the

menced. The credit is only available foryipie child is a citizen of the United income limitation.H andWs reduction percentage
. ’ . g

adoptions that become final. Qualifiedgiztes who is not a child with specialfor 1999 under the income limitation is 25% and

adoption expenses paid or incurred IrhEEdS, and that H and&/ are a married their aIIO\(/)vabIe credit for 1999 is $3,000 ($4,000
anv taxable vear before the taxable ve . Ao h times 25% equals $1,000; $4,000 minus $1,000
y y Ye&ouple who file a joint federal income equals $3,000). The remaining $2,000 of qualified

in which the adoption becomes final arg,y return on the cash basis and seek taloption expenses that and W paid in 1998 and
treated as paid or incurred in the taxablgyont one child. 1999 ($6,000 minus $4,000 equals $2,000) may
year in which the adoption becomessxample 1. Dollar limitationIn an effort to adopt N€ver be claimed as a credit.

final. Therefore, the credit for qualified an eligible child,H andW pay $4,000 of qualified ] )

adoption expenses paid or incurred irpdoption expenses in 1997 and an additiondl. Adoption Assistance Program.

; ; ; 2,000 of qualified adoption expenses in 1998,
the taxable year in which the adoptio he adoption becomes final in 1998, For 1998, A. In General.

becomes final, or in any earlier taxabley g have modified AGI of $75,000 or less (and ~ Section 137 provides an exclusion
year, is allowed in the taxable year thehus the income limitation does not apply).and from an employee’s gross income for
adoption becomes final. W may not claim any qualified adoption expensessmounts paid or expenses incurred by

For example, assume that in 1997 anﬁjeair?resde'éti'gn1?9E7lt,’fC:ﬁZev\ff ;Eetﬁé}'re?girie'aén employer for qualified adoption ex-
1998 an unmarried individual paySfederal income tax return for 1998, may claimP€nses in connection with the adoption
$1,000 and $3,000, respectively, 05,000 of qualified adoption expenses as a crediof an eligible child by an employee if
gualified adoption expenses in connecThe remaining $1,000 of qualified adoption ex-sych amounts are furnished pursuant to
tion with the adoption of an eligible Eree”dsifs"' and W paid may never be claimed as agy  adoption assistance program. See
child W_ho is not a citizen or resident OfExampIe 2. Dollar Limitation.Assume the same S€Ction I1.D., which desqubes the re-
the United States. In 1999, the year thects as in Example 1, except that the child is &uirements of an adoption assistance
adoption becomes final, the individualchild with special needs. H and W, on their jointprogram. Under a dollar limitation, the
pays an additional $4,000 of such exiederal income tax return for 1998, may claimmaximum exclusion from gross income
penses. The individual's modified ad-26:000 of qualified adoption expenses as a credils g5 000 ($6,000 in the case of an

: . - Example 3. Dollar limitationln an effort to adopt X - . X
justed gross income for 1999 is less, e"gible child,H andW pay $3,000 of qua”ﬂ(fd adoption of a child with special needs).

tha_m $75,000 (and thus the inqome_ limiadoption expenses in January 1997 to Agefcy See section IL.F.1. The _explu§ion is (_s\lso
tation does not apply). The individualAlthough Agency 1 was able to identify an subject to an income limitation, which

may claim a credit of $5,000 (the maxi—3:;%':;?8@“'\'Is‘a‘;ofu':sﬁgé’!:s;zl_'af;?%v\t/h?h :gog;'ig” may reduce or eliminate the exclusion
mum credit permltted) on his or her$4’000 of qualified adoption expenses to Agedcy for any particular year. See section
1999 federal income tax return (the yeaf, september 1997 in a further effort to adopt all-F.2. For the effective date and expira-

the adoption becomes final). child. This time, the effort was successful ard tion date of the exclusion, see section V.



B. Eligible Child and Child with Spe- the exclusive benefit of its employeesE. Cafeteria Plans.
cial Needs. under which the employer provides An adoption assistance program that
1. In General. adoption assistance and which meets thgeets the requirements of § 137 (de-
An eligible child is any individual requirements described below. The exscribed in section 11.D.) constitutes a
who, at the time a qualified adoptionglysion is not available unless, beforedualified benefit under § 125 of the
expense is paid or incurred, is under thgdoption expenses are incurred by eithépode. Consequently, the program may
age of 18, or is physically or mentally the ‘employer or employee, the writtenPe offered through a cafeteria plan.

incapable of caring for himself or her'plan is in existence and the employed. Limitations on the Exclusion.

self. receives notification of the existence of The exclusion from gross income for
2. Child with Special Needs. the plan. An adoption assistance progualified adoption expenses under an
A child with special needs is angram may be part of a more comprehenadoption assistance program is subject

otherwise eligible child who meets twoSive benefit plan and is not required tato a dollar limitation and an income

additional requirements. First, a statde funded. In addition, an employer islimitation.

must have determined that (1) the childot required to apply to the Internal | poyoc ) imitation.

cannot or should not be retumed to th&evenue Service for a determination T o vimum amount of qualified

parents’ home, and (2) it is reasonabléhat the plan is a qualified Program. ontion expenses that may be taken

to conclude the child cannot be placed 2. Plan Requirements. into account is $5,000 ($6,000 in the

with adoptive parents without adoption ) o case of an adoption of a child with
assistance because of a specific factor or A brief description of the plan re- Jo 5" ooy 'IPhe $5,000 (or $6,000)

condition. Examples of a specific factorduirements follows: limitation is with respect to the adoption
or condition include a child’s ethnic (a) all employees who are eligible 05 aach child and is cumulative over all
background, age, membership in a miparticipate in the program are requireGayapie years (rather than an annual
nority or sibling group, medical condi-to be given reasonable notice of thgjyiation). See section I1.J., Examples 1
tion, or handicap. Second, a child withterms and availability of the program;gng 2 Therefore, the maximum amount
special needs must be a citizen or (b) an adoption assistance progranhat may be taken into account in con-
resident of the United States. The termnust benefit the employer's employeesection with a taxpayer’s effort to adopt
“United States” includes any possessiorgenerally and eligibility requirementsan eligible child is $5,000 (or $6,000),

of the United States. may not discriminate in favor of highly including amounts paid or expenses in-
C. Qualified Adoption Expenses. compensated employees or their depegurred for qualified adoption expenses
dents; in connection with any unsuccessful

“Qualified adoption expenses” in-  (c) shareholders or owners (or theimttempt to adopt an eligible child before
clude the reasonable and necessagpouses or dependents) may receive reuccessfully finalizing the adoption of
adoption fees, court costs, attorney'snore than five percent of all the adop-another eligible child. See section I1.J.,
fees, traveling expenses (includingjon assistance reimbursements or exexample 3. The $5,000 (or $6,000)
amounts expended for meals and lodgpenses paid by the employer during théimitation on qualified adoption ex-
ing) while away from home, and otheryear (for this purpose, a shareholder openses applies both to married individu-
expenses that are directly related to, angwner is someone who owns on any dagls and to unmarried individuals adopt-
the principal purpose of which is for, of the year more than five percent of theéng an eligible child. Therefore, an
the legal adoption of an eligible child by stock, or capital or profits interest of theunmarried couple that seeks to adopt an
the taxpayer. Qualified adoption ex-employer); and eligible child must apply the $5,000 (or
penses do not _mCl_Ude_any expense (1) (d) an employee receiving payment@B,OOO) limitation to the couple’s com-
that is incurred in violation of federal or ,nqer an adoption assistance prografined qualified adoption expenses.

state law, (2) that is incurred in carrying, st ; o

: provide the employer reasonable 2 |ncome Limitation.
out any surrogate parenting arrangementy pstantiation  that payments or reim- |f a taxpayer's modified adjusted
(3) that is incurred in connection wnh bursements made under the Progrargross income (modified AGI) (as de-
the adoption of a child of the taxpayersconstityte qualified adoption expensesiined in section IL.F.3. below) is $75,000

'[SI’I]:)aO# suer,]d%rr (j% g‘;éplt?orr]elggzlijsrtsai%;tgg_ Withou_t regard to whethe_r the foreg_o—or less, the income Iimitation does not
gram that satisfies the requirements of'9 requirements are satisfied, adoptlorapply and the taxpayer’s allowable e>’<-
§ 137. reimbursement programs under § 1052lusion is not reduced. If a taxpayer’s
of title 10, United States Code (relatingmodified AGI is $115,000 or more, no
D. Adoption Assistance Program Re+to the armed forces) or § 514 of titleexclusion is available. If a taxpayer’'s
quirements. 14, United States Code (relating tomodified AGI is between $75,000 and
1. In General. members of the Coast Guard) are treate®l115,000, the allowable exclusion is
An adoption assistance program is as adoption assistance programs for puratably reduced (but not below zero) as
separate written plan of an employer foposes of the exclusion. follows:

modified AGI — $75,00
ALLOWABLE EXCLUSION = QAE(YR) — [QAE(YR) x ( $46-000



“QAE(YR)" is the amount of qualified 2. Employee’s Tax Filing Obligations employer and employee tax withholding,
adoption expenses taken into account farnd Responsibilities. reporting, and filing obligations.

the taxable year after applying the dollar As described above, amounts paid of R q
limitation. expenses incurred for qualified adoptiorl- R€served.

For example, assume that in 1997 affXPenses by an employer under ag gxamples.
unmarried employee has modified AGI2dOPtion assistance program are not sub- the following examples illustrate the
of $85,000 and is reimbursed $5,000 b)lf(e)‘r:é tc;r:”g?]:g?o;g)é \\’,Vvlﬁgh?ledclg?\}eghgﬁﬁ rules described in section Il. For pur-

i i ' poses of these examples, except as oth-
glsssigtragsé %Top;gg flf)r:dg[,;irf]ie%d%%l,oprbursemems or payments that do noErwise provided, assﬁme that gach eli-
fion expenses. The emplovee’s reductioguality, or only partially qualify, for the gipje child is a citizen of the United

" i P - Exclusion from gross income (see SeéCsiates who is not a child with special
percentage is 25% ($85,000 minus; p

X tions ILF.2. and 1l.H.2.) must make anpeeds. that Emplove¥ is married. is a
$75,000 equals $10,000; $10,000 dizppropriate adjustment on Form 104Q4sh method taF:(pgyer and files a joint

vided by $40,000 equals 25%). Thein accordance with the form and itStederal income tax return withY’s
maximum amount of the exclusion frominstryctions) to include in gross incomes;ouse.Y and Y's spouse seek to adopt
the employee’s gross income in 1997 ighe taxable portion of the reimburse-gne child. Also assume that Employkr
$3,750 (35,000 times 25% equalsment. In addition, the employee Mayegaplishes an adoption assistance pro-
$1,250; $5,000 minus $1,250 equal®ieed to make an adjustment to his Ofram that meets the requirements of
$3,750). The remaining $1,250 is in-her income tax withholding (on Formg 137 o January 1, 1997, and théts
cluded in the employee’s gross incomay—4) or make estimated tax payments pjan participant. ’

for 1997. In addition, see section Il.J.(see Publication 505, Tax Withholdinggxample 1. Dollar limitationin 1997, pursuant to
Example 4. For the employee’s taxand Estimated Tax) to avoid potentiakhe adoption assistance progra¥ipays $5,000 of
filing obligations and responsibilities, penalties for underpayment of tax on theiualified adoption expenses on behalf ¥f in

see section 11.G.2. i i connection withY’s effort to adopt an eligible
taxable portion of a reimbursement. child. Y and Y's spouse have modified AGI of
3. Modified adjusted gross income.H. Year of Exclusion. $75,OOOI_or_ less for 1997 and I1998 (and thus the
Modified AGI for the t bl . 1. Domestic Adoptions. income limitation does not apply). In 199Y,can
odirie or the taxable year In exclude $5,000 from gross income. In 1998,

which the exclusion may be claimed is In general, amOl'mts are _excmdabl%ays an additional $2,000 of qualified adoption
adjusted gross income for that year, bufom the employee’s gross income forexpenses on behalf of. Y must include the
without applying § 137 (the exclusionthe year in which the employer pays theaddi_tional amounts in gross income _in 199_8. See
for adoption assistance program paydualified adoption expense in connectiorfection 11G. for X and ¥s tax withholding,

. c - . . . ., 4 reporting, and filing obligations.
ments), § 911 (the foreign earned Ih-WIth the adoption of an eligible child Example 2. Dollar limitation.Assume the same

come exclusion or the foreign housing:ij‘/hp is a citizen or .resident of thefaCtS as in Example 1, except that the child is a
exclusion), § 931 (the exclusion for in-United States at the time the adoptiorehild with special needs. In 199% can exclude

i ommenced. $5,000 from gross income. In 1998,can exclude
come from Guam, A.merlcan Samoa, and . . an additional $1,000 from gross incom¥. must
the Northern Ma_”ana I_slands), and 2, Foreign Adoptions. include the remaining $1,000 in gross income in
§ 933 (the exclusion for income from A special rule applies in the case 0fl998. See section II.G. fok andY's tax withhold-
Puerto Rico). Modified AGI as defined the adoption of an eligible child who is "9 reporting, and filing obligations.

for th xclusion i ifferent from modi- i . . Example 3. Dollar limitationIn 1997, pursuant to
ﬁOEtheGIe ac;u(?e?inez ?Orethee tcreodit od not a citizen Or. resident of th‘? Ur“tedthe adoption assistance prograipays $7,000 of
' States at the time the adoption comyualified adoption expenses on behalf ¥f in
. . . . menced. The exclusion is only availableconnection withYs effort to adopt an eligible
G. Tax Withholding, Reporting, and Fil- ¢, adoptions that become final.child ($3,000 of qualified adoption expenses to

ng Oblgatons. Amounts o expenses. mcured 43579 o 1 seneshl st 0 s A
1. Employer’s Withholding and Re- the employer for qualified adoption €X-agency 2 for the final adoption ofB). Y and V's

porting Obligations. penses before the taxable year in whicBpouse have modified AGI of $75,000 or less for
Amounts paid or expenses incurredhe adoption becomes final are excludi997 (and thus the income limitation does not
by an employer for qualified adoptionable from the employee’s gross incomePPly). The total amount tha¥ may take into
expenses under an adoption assistanae the taxable year in which the adop—zﬁc.oum in_connection with the adoption of an
. . . d gible child is limited to $5,000. Thus, in 1997,
program are not subject to income taxion becomes final. Therefore, amounts; can exclude $5,000 from gross income. See
withholding. However, these amountspaid or expenses incurred by the emsection I.LF.1. The remaining $2,000 of qualified
are subject to social security and Mediployer under an adoption assistance pragdoption expensex paid on behalf ofY are
care taxes (FICA), federal unemploy-gram in a taxable year prior to a finalincludible in Y's gross income in 1997. See
. . . . . . section 1I.G. for X and Y's tax withholding,
ment tax (FUTA), and railroad retire- adoption are includible in the employ- ,oring, and filing obligations.
ment tax withholding. Employers are toee’s gross income in that year. The&yample 4. Income limitationPursuant to the
report amounts paid or expenses inemployee must make an appropriat@doption assistance progranX, pays $3,000 of
curred for qualified adoption expensesdjustment on the employee’s Fornfualified adoption expenses in 1997, and $4,000
in accordance with appropriate formsl040. Provided the adoption become§' those expenses in 1998 on behalf wuf in
. - connection withY's effort to adopt an eligible
(for example, Form W—2)' and instruc-final before January 1, 2002, thg eM<hild. Y and Ys spouse have modified AGI of
tions or other guidance issued by theloyee may claim the exclusion in thesss 000 for all taxable years (and thus the income
Internal Revenue Service. See Antaxable year in which the adoption bedimitation applies). In 1997Y can exclude $2,250
nouncement 96-134, 1996-53 I.R.B. 1comes final by making an appropriatgfom income. The income limitation reduces the
for instructions relating to reporting adjustment on the employee’s For earﬁglﬁa";e?ﬁcz')‘ésof?%%soég"%Vivnsggs$7%egl$8“23ua|s
adoption assistance program payments040 for that year. See section I1.J.g10,000; $10,000 divided by $40,000 equals

on Form W-2. Example 5. See also section I.G. for25%]; $3,000 times 25% equals $750; $3,000



minus $750 equals $2,250. In 1998, the incomgyram. See section I.C. For examplerequirements for individuals and the

limitation reduces the maximum exclusion as ; ; i ; ;
follows: the dollar limitation ($5,000) is reduced assume that in 1997 an unmarried indireporting requirements for employers.

by the amount of qualified adoption expenses\/idual pays $1'000_ in qua”ﬁed adOption ; i
taken into account for the exclusion in all prior EXpeENses to a private attorney for the’ Eggﬁ's‘i’gn[)ates of the Credit and the
years ($3,000 in 1997). Thus, of the $4,000 offinal adoption in that year of an eligible S

?Uka“f'?dt adoption Sienses gg'g Ir;;;ggg,may child who is not a child with special A'BEﬁr?Ctr'lve Da(;(_a. 4 th Ui

ake into account only , (_ , _mlnusgeeds_ In the same year, the individual's ot. the credit and the exc USIQn are
$3,000 equals $2,000) before applying the incom . . %ﬁectlve for taxable years beglnnlng
limitation. Y's reduction percentage is 25% ad €mployer, under an adoption assistanc fter December 31. 1996

can exclude $1,500 from income in 1998 ($2,00(program that satisfies the requirement& d :

times 25% equals $500; $2,000 minus $500 equalsf § 137, pays an additional $7,000 ing. Expiration Date.

$1,500). See section I.G. foX and Y's tax ig ; N . -
withholding, reporting, and filing obligations. qualified adoption expenses to an adop- The credit under § 23 for qualified

Example 5. Cafeteria PlanAssume that for 1997, tion agency on b.ehalf (,)f the e.mployeead()ption ‘expenses i_n_ Conne_Ction W_ith
Y elects $2,400 in adoption assistance offeref\SSUMING the individual's modified AGI the adoption of an eligible child who is
under a calendar year cafeteria plan maintained bfor 1997 is $75,000 or less, the indi-not a child with special needs expires
X. In December 1997.Y submits, andX reim- vidual may exclude $5,000 (of thefor expenses paid or incurred after De-

burses, a claim of $2,400 for qualified adoption ; o
expenses incurred by for services provided in >/'000 Paid by the employer) fromcember 31, 2001. Therefore, no credit is

1997 in connection with a foreign adoption. The@r0SS income, and may claim a credigyailable for those expenses paid (by a
adoption becomes final in 1998 and Y's spouse for the $1,000 paid by the individual. cash method taxpayer) or incurred (by
have modified adjusted gross income of $75,0000The remaining $2,000 of adoption eX-an accrual method taxpayer) after De-

or less in 1998 (and thus the income limitationpenses paid by the emplover mav nev . .
does not apply).Y is required to include the b P y ploy Y &ember 31, 2001. The credit for qual"

$2,400 reimbursement in gross income for e claimed as a credit (nor exC!Udeq)ﬁed adoption expenses paid or incurred
1997 tax year (because of the rules in sectio@Nd must be included in the individual'sin connection with an adoption of an
II.H.2.). However,Y is entitled to exclude $2,400 gross income in 1997. eligible child with special needs does
(the reimbursement received in 1997) from gross

: . . not expire.

income for the 1998 tax year (the year thelV. Filing and Reporting. .

adoption becomes final) by making an appropriat% | 9 | P g . The (?Xdus'on ur'der § 137 for adop-

adjustment to's Form 1040 for 1998. See section - N General. _ _ ~ tion assistance expires after December 31,

II.G. for X and Y's tax withholding, reporting, and  Taxpayers will be required to provide2001. Therefore, no exclusion from gross

filing obligations. (on a form to be published by theincome applies to amounts paid or ex-

lll. Coordination of Credit and Exclu- !Nt€mal Revenue Service) available inpenses incurred under an adoption assis-
sion. formation about the name, age, andance program after December 31, 2001.

- - taxpayer identification number (TIN) of |n the case of a foreign adoption that
A. Credit or Exclusion, each eligible child for whom qualified becomes final after December 31, 2001,

An individual may claim both a credit aqoption” expenses are taken  into aqaxpayers cannot receive either a credit
and an exclusion in connection with the.o nt for purposes of the credit oror an exclusion
adoption of an eligible child. An indi- ’

: . exclusion. In lieu of such information, )
vidual may not, however, claim both Aiaxpayers may be required to furnish’l- Comments on Future Guidance In-

credit and_an exclusion for the Sam&herinformation, including identifica- vited.

expense. For example, assume that il of the agent assisting with the The Service invites comments on fu-
1997 an unmarried individual paysyqgontion. Taxpayers should maintairfure guidance concerning 8§ 23 and
$6y500 In qua“fled adoptlon eXpenses t9ecords to Support any adoption Credit Oﬂ.37 The SerVice requeStS that Wl’itten

an adoption agency for the final adop-gyc|usion claimed. comments be submitted by [INSERT
tion of an eligible child who is not a DATE THAT IS [90] DAYS AFTER
child with special needs. In that sameB. Married Individuals. DATE OF PUBLICATION OF THIS

year, the individual’s employer, under an |ndividuals who are married at theDOCUMENT IN THE INTERNAL

adoption assistance program that satigng of the taxable year must file a jointREVENUE BULLETIN]. Send submis-

fies the requirements of § 137, pays aRederal income tax return to claim thesions to: CC:DOM:CORP:R (Notice 97—
additional $5,000 for other qualified credit or the exclusion unless they lived®), Room 5226, Internal Revenue Ser-
adoption expenses to a private attornejpart from each other for the last sixvice, POB 7604, Ben Franklin Station,
on behalf of the employee for themonths of the taxable year and théNashington, DC 20044. Submissions
adoption of the child. In 1997, assumingngividual claiming the credit or the may be hand delivered between the
the individual's modified AGI is exclusion (1) maintained as his or hehours of 8 am. and 5 p.m. to:
$75,000 or less, the individual mayhome a household for the eligible childCC:DOM:CORP:R (Notice 97-9), Cou-
exclude $5,000 from gross income, andor more than one-half of the taxablerier's Desk, Internal Revenue Service,
may claim a credit of $5,000, becausgear, and (2) furnished over one-half ofl111 Constitution Avenue, NW, Wash-
the exclusion and credit are not for thhe cost of maintaining that householdngton, DC. Alternatively, taxpayers may
same expenses. The remaining $1,500 ¢§ that taxable year. For this purpose, asubmit comments electronically via the
qualified adoption expenses may nevepgividual legally separated from his orinternet directly to the IRS internet site
be claimed as a credit or excluded from,g, spouse under a decree of divorce gt http://www.irs.ustreas.gov/prod/tax

gross income. separate maintenance will not be considegs/comments.html.
B. No Credit for Employer Payments.ered married. The principal authors of this notice
An individual may not claim a credit ) are Marilyn E. Brookens of the Office
for any expense reimbursed by the indiC. Forms and Instructions. of the Assistant Chief Counsel (Income

vidual's employer, whether or not reim- The Service will publish forms and Tax and Accounting), and Sharon Cohen
bursed under an adoption assistance praastructions with respect to the filing and Catherine Fuller of the Office of the



Associate Chief Counsel (Employee
Benefits and Exempt Organizations). Fc
further information regarding the tax
credit portion of the notice, contact Ms.
Brookens at (202) 622-4920 (not -
toll-free call). For further information
regarding the adoption assistance pre
gram portion of the notice, contact Ms
Cohen or Ms. Fuller on (202) 622—608(
(not a toll-free call).



