
Differential Earnings Rate for
Mutual Life Insurance Companies

Notice 97–17

This notice publishes a tentative de-
termination under § 809 of the Internal
Revenue Code of the ‘‘differential earn-
ings rate’’ for 1996 and the rate that is
used to calculate the ‘‘recomputed dif-
ferential earnings amount’’ for 1995.
(The latter rate is referred to in this
notice as the ‘‘recomputed differential
earnings rate’’ for 1995.) These rates are
used by mutual life insurance companies
to calculate their federal income tax
liability for taxable years beginning in
1996.

BACKGROUND

Section 809(a) provides that, in the
case of any mutual life insurance com-
pany, the amount of the deduction al-
lowable under § 808 for policyholder
dividends is reduced (but not below
zero) by the ‘‘differential earnings
amount.’’ Any excess of the differential
earnings amount over the amount of the
deduction allowable under § 808 is
taken into account as a reduction in the
closing balance of reserves under sub-
sections (a) and (b) of § 807. The
‘‘differential earnings amount’’ for any
taxable year is the amount equal to the
product of (a) the life insurance compa-
ny’s average equity base for the taxable
year multiplied by (b) the ‘‘differential
earnings rate’’ for that taxable year. The
‘‘differential earnings rate’’ for the tax-
able year is the excess of (a) the
‘‘imputed earnings rate’’ for the taxable
year over (b) the ‘‘average mutual earn-
ings rate’’ for the second calendar year
preceding the calendar year in which the
taxable year begins. The ‘‘imputed earn-
ings rate’’ for any taxable year is the
amount that bears the same ratio to 16.5
percent as the ‘‘current stock earnings
rate’’ for the taxable year bears to the
‘‘base period stock earnings rate.’’
Section 809(f) provides that, in the

case of any mutual life insurance com-
pany, if the ‘‘recomputed differential
earnings amount’’ for any taxable year
exceeds the differential earnings amount
for that taxable year, the excess is
included in life insurance gross income
for the succeeding taxable year. If the
differential earnings amount for any tax-

able year exceeds the recomputed differ-
ential earnings amount for that taxable
year, the excess is allowed as a life
insurance deduction for the succeeding
taxable year. The ‘‘recomputed differen-
tial earnings amount’’ for any taxable
year is an amount calculated in the same
manner as the differential earnings
amount for that taxable year, except that
the average mutual earnings rate for the
calendar year in which the taxable year
begins is substituted for the average
mutual earnings rate for the second
calendar year preceding the calendar
year in which the taxable year begins.
The stock earnings rates and mutual

earnings rates taken into account under
§ 809 generally are determined by di-
viding statement gain from operations
by the average equity base. For this
purpose, the term ‘‘statement gain from
operations’’ means ‘‘the net gain or loss
from operations required to be set forth
in the annual statement, determined
without regard to Federal income taxes,
and ... properly adjusted for realized
capital gains and losses....’’See
§ 809(g)(1). The term ‘‘equity base’’ is
defined as an amount determined in the
manner prescribed by regulations equal
to surplus and capital increased by the
amount of nonadmitted financial assets,
the excess of statutory reserves over the
amount of tax reserves, the sum of
certain other reserves, and 50 percent of
any policyholder dividends (or other
similar liability) payable in the follow-
ing taxable year.See § 809(b)(2), (3),
(4), (5) and (6). Section 1.809–10 of the
Income Tax Regulations provides that
the equity base includes both the asset
valuation reserve and the interest main-
tenance reserve for taxable years ending
after December 31, 1991.
Section 1.809–9(a) of the regulations

provides that neither the differential
earnings rate under § 809(c) nor the
recomputed differential earnings rate
that is used in computing the recom-
puted differential earnings amount under
§ 809(f)(3) may be less than zero.
As described above, the differential

earnings rate for 1996 and the recom-
puted differential earnings rate for 1995
affect the income and deductions re-
ported by mutual life insurance compa-
nies on their federal income tax returns
for the 1996 taxable year.

Data necessary to determine the tenta-
tive differential earnings rate for 1996
and the tentative recomputed differential
earnings rate for 1995 have been com-
piled from returns filed by mutual life
insurance companies and certain stock
life insurance companies. The Internal
Revenue Service is currently examining
these returns. This examination will not
be completed before the March 17,
1997, due date for filing 1996 calendar
year returns.

NOTICE OF TENTATIVE RATES

This notice publishes a tentative de-
termination of the differential earnings
rate for 1996 and of the recomputed
differential earnings rate for 1995. This
notice also publishes a tentative determi-
nation of the rates on which the calcula-
tion of the differential earnings rate for
1996 and the recomputed differential
earnings rate for 1995 are based. The
final determination of these rates is
expected to be published before Septem-
ber 1, 1997.
The tentative determination of the

differential earnings rate for 1996 and
the tentative determination of the recom-
puted differential earnings rate for 1995
that are published in this notice should
be used by mutual life insurance compa-
nies to calculate the amount of tax
liability for taxable years beginning in
1996 (in the case of companies that file
returns before publication of the final
determination of these rates) or to calcu-
late the amount of estimated unpaid tax
liability for taxable years beginning in
1996 (in the case of companies that are
allowed an extension of time to file
returns). Companies that file returns be-
fore publication of the final determina-
tion of these rates should file amended
returns after the final determination of
these rates is published. If there is a
failure to pay tax for a taxable year
beginning in 1996 and the failure is
attributable to a difference between (a)
the tentative determination of the differ-
ential earnings rate for 1996 and recom-
puted differential earnings rate for 1995
and (b) the final determination of these
rates, then any such failure through
September 15, 1997, will be treated as
due to reasonable cause and will not
give rise to any addition to tax under
§ 6651.
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The tentative determination of the rates is set forth in Table 1.

Notice 97–17 Table 1

Tentative Determination of Rates To Be Used For Taxable Years Beginning in 1996

Differential earnings rate for 1996 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6.555
Recomputed differential earnings rate for 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0
Imputed earnings rate for 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12.625
Imputed earnings rate for 1996 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15.777
Base period stock earnings rate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18.221
Current stock earnings rate for 1996 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17.422
Stock earnings rate for 1993 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23.385
Stock earnings rate for 1994 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11.437
Stock earnings rate for 1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17.445
Average mutual earnings rate for 1994. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9.222
Average mutual earnings rate for 1995. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16.477

Transfers to Foreign Entities Under
Sections 1491 Through 1494

Notice 97–18

This notice provides guidance with
respect to certain transfers of property to
foreign corporations, partnerships, trusts,
or estates as described in section 1491
of the Internal Revenue Code (the
‘‘Code’’). This notice also provides
guidance concerning the penalty im-
posed by section 1494(c) (‘‘section
1494(c) penalty’’) for failure to file a
return reporting a transfer described in
section 1491 (‘‘section 1491 transfer’’).
Sections 1491 and 1494 were amended
by the Small Business Job Protection
Act of 1996 (the ‘‘Act’’).
The Act provides that the section

1494(c) penalty applies to transfers
made after August 20, 1996. However,
Notice 96–60, 1996–49 I.R.B. 7, an-
nounced that no section 1494(c) penalty
would be imposed if a section 1491
transfer is reported no later than 60 days
after issuance of forthcoming guidance.
This notice provides the guidance re-
ferred to in Notice 96–60.
This notice is divided into eight sec-

tions. Section I provides background on
the relationship of the new section
1494(c) penalty with sections 1491
through 1494, 6048, and 6677. Section
II sets forth the section 1491 transfers
that are reportable under section 1494.
Section III explains various changes to
the time and manner for reporting sec-
tion 1491 transfers, including certain
transfers by domestic trusts described in
Notice 96–65, 1996–52 I.R.B. 28. Sec-
tion IV contains examples illustrating
the section 1494 reporting requirements.
Section V provides guidance with re-
spect to the section 1494(c) penalty.

Section VI clarifies the application of
section 1491 to organizations that have
made an election under section 761(a).
Section VII announces that no reporting
is required under section 1494 on cer-
tain distributions from a corporation or
partnership while Treasury and the Ser-
vice study the appropriate treatment of
such transfers under section 1491. Sec-
tion VIII sets forth the effective date of
this notice.

SECTION I. BACKGROUND

A. Sections 1491 through 1494

Section 1491 of the Code imposes a
35 percent excise tax on the transfer of
property by a citizen or resident of the
United States, or by a domestic corpora-
tion or partnership, or by an estate or
trust that is not a foreign estate or a
trust (‘‘U.S. transferor’’) to a foreign
corporation if the transfer is made as
paid-in surplus or as a contribution to
capital. The excise tax is also imposed
on any transfer of property by a U.S.
transferor to a foreign partnership, estate
or trust. Tax-free exchanges, gifts, sales
in which any portion of the gain real-
ized is deferred, and private annuity
transactions are examples of transactions
that are within the scope of section
1491. S. Rep. No. 938, 94th Cong. 2d
Sess. 223 (1976), 1976–3 C.B. 49, 261.
See alsoRev. Rul. 78–357, 1978–2 C.B.
227. The excise tax is 35 percent of the
excess of the fair market value of the
property transferred over the transferor’s
adjusted basis in such property plus any
gain recognized to the transferor at the
time of the transfer.
Under section 1492, the excise tax

imposed by section 1491 does not apply
to: transfers to certain exempt organiza-
tions (section 1492(1)); transfers de-

scribed in section 367 (section
1492(2)(A)); transfers with respect to
which an election has been made to
apply principles similar to the principles
of section 367 (section 1492(2)(B)); or
transfers with respect to which an elec-
tion has been made under section 1057
(section 1492(3)).
Section 1494(a) provides that the ex-

cise tax is due and payable by the
transferor at the time of the transfer, and
shall be assessed, collected and paid
under regulations prescribed by the Sec-
retary. Under Treas. Reg. § 1.1494–1(a),
a U.S. transferor is required to report a
section 1491 transfer on Form 926,
Return by a U.S. Transferor of Property
to a Foreign Corporation, Foreign Es-
tate or Trust, or Foreign Partnership, on
the day the transfer is made. Any excise
tax due must also be paid on the day of
the transfer.

B. Sections 1494(c), 6048 and 6677

Section 6048(a), which requires a
U.S. person to report certain transfers of
property (including money) to foreign
trusts, was amended by the Act to
broaden the scope of reportable transac-
tions between U.S. persons and foreign
trusts. The Act also amended section
6677, which provides for a penalty
equal to 35 percent of the gross value of
the property transferred to a foreign
trust if a U.S. person fails to comply
with the reporting requirements of sec-
tion 6048(a). Additional penalties are
imposed if the failure to file continues
after the Service mails notice of such
failure to the person required to pay the
penalty. The section 6677 penalty ap-
plies even if the transfer is to a foreign
trust with respect to which the transferor
is treated as the owner of the transferred
property under sections 671 through
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