Section42.—Low-Incomeélousing
Credit

Low-income housing tax credit. As-
sistane provided by the Federh Emer-
geny Managemeh Agencg/ to the
ownea of propery tha is damagd by a
disaste will not resut in a reduction of
the eligible bask of the propery under
section 42(d)(5) or the recharacteriza-
tion of the propery unde sectin
42(i)(2) as federally subsidized.

Rev. Rul. 96-35

ISSUES

(1) If a qualified low-income building
is damagd by a disaste and a below-
marke loan is provided by the Federal
Emegeng-~ Managemetr Agencg
(FEMA) to the owne of the building to
repar, reconstructor restoe the building
to its pre-casuajt condition does the
loan cau® the building to be characte
ized as federaly subsidizel unde
§ 42(i)(2) of the Internd Revene Code?

(2) If a qualified low-income building
is damagd by a disaste ard a grart is
provided by FEMA to the owne of the
building to repatr, reconstructor restore
the building to its pre-casuait condi-
tion, does the grart requir the owne to
redue the building's eligible bass un-
der 8§ 42(d)(5 to the extert of the
FEMA grant?

FACTS

Taxpaye, T, owns ard operats anew
qualified low-income building (as de-
fined in § 42(c)(2) tha qualified for
the 70-perceh presen value credi under
§ 42(b)(2)(B)(i) The building was pa-
tially destroye by a hurricare during
the building's 15-yea complian@ period
(as defined in § 42(i)(1)). The President
declare@ the area affected by the hurri-
care a maja disaste area making
availabk assistane through FEMA. T
receival a FEMA below-markeé loan
ard a grart tha T useal to restoe the
building to its pre-casuait condition.

LAW AND ANALYSIS

Section 42 provides a tax credt for
investmem in qualified low-income
buildings placel in servie after Decem-
ber 31, 1986 For ary taxabk yea in a
10-yea credt period the amoun of
credt is equa to the applicabé percent-
ace of the qualified bask of ead quali-
fied low-income building.

For a qualified low-income building
placal in servie after 1987 the term

“applicabke percentagé mears the pe-
centa@ tha will yield over a 10-year
period amouns of credt tha haw a
presen value equa to: (i) 70 percen of
the qualified bask of new buildings that
are not federaly subsidize for the
taxabke yea (70-percenh presem value
credit), ard (ii) 30 percen of the quali-
fied bask of existing buildings ard of
new buildings tha are federally subsi-
dized for the taxabke yea (30-percent
presem value credit).

Unde § 42(i)(2)(A), a new building
is federally subsidizé for ary taxable
yea if, at arny time during the taxable
yea or ary prior taxabk yea, ther is
or was outstandig ary below-market
federd loan, the proceed of which were
used (directly or indirectly) for the
building or its operation.

Unde § 42(c) the qualified bass of
ary qualified low-income building for
ary taxabk yea is an amourt equa to
the applicabk fraction (defined in
§ 42(c)(1)(B) of the eligible bass of the
building. Section 42(d)(5 provides that
if, during ary taxabk yea of the compli-
ane period a federd grart is usa for a
building or its operation the eligible
bast of the building for the taxabk year
and all succeedig taxabk yeas is re-
ducal to the extert of the federd grant.

The rules of § 42(i)(2) and § 42(d)(5)
limit the low-income housirg credi if
federaly subsidizel loans or federd
grans are usel to finance a building or
med the operatig coss of the building.
If a building is damagd in a federally
declare disaste, howeve, FEMA assis-
tane does nat substitue for funds that
were usel to determire the building's
bass nor is it usal to med operating
coss of the building Rathe, FEMA
funds merely help to restoe the stats of
the building to its pre-casuait condition.
FEMA funds provide no additiond fed-
erd beneft to taxpayes tha § 42(i)(2)
and § 42(d)(5 were intenda to limit.
Furthermore reducirg the amoun of the
credt availabk unde § 42 would place
the owneg of a qualified low-income
building at a disadvantag compare with
othe building owness using FEMA funds.
Therefore the amoun of credi available
to a building will not be affected under
§ 42(i)(2) ard § 42(d)(5 by the building
owneg’s use of FEMA assistance.

HOLDING

(1) A below-marke loan provided by
FEMA to the owne of a qualified

low-income building damaged by a di-
saste to repar, reconstruct or restore
the building to its pre-casuait condition
does not resut in characterizig the
building as federaly subsidize under
8 42(i)(2).

(2) A grart provided by FEMA to the
owng of a qualified low-income hous-
ing building damaged by a disaste does
not caug a reduction of the building's
eligible bass unde 8§ 42(d)(5 to the
extert tha the grart funds are usel to
repar, reconstruct or restoe the build-
ing to its pre-casuait condition.
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The principd autho of this revenue
ruling is Christophe J. Wilson of the
Office of Assistan Chief Counsé
(Passthrough and Specid Industries).
For further information regardirg this
revene ruling conta¢ Mr. Wilson on
(202 622-300 (not a toll-free call).




