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S ThlS |s in réspohsé tfo; X’s request fo.r a ruling that the p'fepajd tuition plan (“the Prqgram”' o
. jestablished by X'is a-qualified tuition. program meeting the requirements of section 529 of the.
. |Internal Revenue Code (“Codé”) as amended: by the Economic Growth and Tax Relief

" IReconciliation Act of 2001; Pub L 107-16 (the “Act”). o

'+, I Xwas organized on April 1, 1999, as a Delaware limited liability company for the purpose - @ '
.+ jof establishing and maintaining a-prepaid tuition program in accordance with section 529 of the
:; |Code;, The operation of the Program, and the rights, responsibilities, and duties of X as the
. |administrator of the Program (Administrator), the educational institutions participating in the
' +"|Program (Participating Insfitutions), the purchasers of Tuition' Certificates under the Program

+ l(owners), and the designated beneficiaries of those certficates, will be as set forth in the

T
!

. following agreernents (referred to herein as the Program Documeénts):
1 “The Cdnsﬁofrt,iUm ?Agreemen,t (re:fé:rred to herein as the Consortium Agreement) of X,
~ which will act as-Administrator of the Program; o .
2. The Prepaid Tuition Plan Agreement (referred to herein as the Program Agreement)
. between X, as Administrator, and the Participating Institutions, which establishes the
" .Program; . ' N R S
3. The Trust Agreement under which the Administrator, X, will appoint Y as Trustee of a
- trust fund to-hold the assets of the Program for the exclusive benefit of designated
beneficiaries of the Program; and o e
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4" The Enrollmerit Adresment bietwsen X and each; Owner of a Tuition Certificate
; .g'.f"g‘p'roviding.annqa:l‘;tl;‘it}ign:_bjeneﬁt;Sj’;‘umjier the Program. o S -

.41 Xis .organized unden the Consortium Agreement, which describes the governance i
: .| istructure of X and generally provides the rights, duties, and obligations of the institutions that - ¢
. 1.1 become members of X:(also referred fo'as “Participating Institutions” where the context =~ PR
.7 irequires). "X presently has one member, i, -a:private university. X has received indications of -~ D
. i tinterest from:a large numiber of tax-exeémpt private colleges and universities within the United -~
.- .| States which have supported.its efforts_ Upon the Intemnal Revenue Service's ruling or
. | determination that the Program mests:the requirements of section 529 of the Code, X i
- |anticipates that additional colleges and universities will becorne members of X and participate in’ . ' -
. :the Program. B AT S

i1 - “TheiConsortium Agreement provides that all membersof X must participate in the
" IProgram, and only members of X are eligiblel to participate in the Program. Underthe .
| IConsortium Agreement, an institition is' eligible to become a member of X only if at all times the ©
~ .1 jinstitution is a non-profit organization which (i) qualifies as an“eligible educational institution® &
. 1 jwithin the meaning of section 529(e)(5) of the Code, (ji)is an operating educational organization S
-~ described in section 481 of the Higher Education Act of 1965 (20 USC 1 088), (iiyhas.afaculty .- .
- and student body, (iv) is described within section 170(b)(1)(A)(ii) of the Code that is also a tax .0
. lexempt:public charity within sections 501 (c)(3) and 509(a)(1) of the Code or any successor < il
- iprovision, and (v). has received a determination of exempt status letter from the Internal
. Revenue Service: In addition, each member miust have at least aintotal assetsand bean -~ - . -
", accredited investor” as that'term is defined in Regulation D, Rule 901, of the Securities Actof . - . - .~
- 11933. - R C o R

Eachﬁmembér'.insﬁtuiion-receivés;pﬁé-niembership_ unit in X upon makiﬁ‘g a capital

'l Member institutions elect the Board.of Directors of X. The Board of X consists of three
. .7 classes of directors, each class consisting of up to seven members. Board members are -
1., elected for:three;year staggered.terms.” The-current board .of directors is made up almost

. entirely of various; officers. and employees of private colleges and universities. The Program
+, Docurments provide that once the Program becomes operational, at least 75, percent of the

- members of the Board must be employees of member institutions. Officers of X have also been - - . -

;‘.'l'jselect_ed by the Board. -
o S . C Y o :
1 i _Under the Consortium Agreement, the operation, activities, and affairs of X shaif be
: managed by or under-the direction of the Board of Directors. ' The Board has the right, power,
RS ':%md' authority to establish, maintain, operate, and administer the Program in.compliance with
© | 'Sectiofn 529 of the.Code. The Board may invest money; make distributions; solicit and accept,
. “-grants; loans,.and:other aid: from any person.or federal, state, or local government; charge,

. impose; and collect administrative fees;; procure insurance; sue and be sued; have perpetual
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) ‘succession; execute and' deliver o_fontraidtf's; and exercise any and all other acts and powers that i -
- | permit the Board to performiits duties. @ . L - : D

. The Program Documents provide for the establishment of a trust (the Program Trust) to. -

. 1hold, for the ex¢lusive benefit of designated beneficiaries, the funds received by the' Program:. .. i .

. | The Program. Documents provide that the arriounts paid for Tuition Certificates and investment = - |

. 1 eammings thereon, as well as any other funds or credits allocable to the Program Trust, shall be . -
'+ ;:promptly;deposited or credited by the Administrator to the: Program Trust. X represents thatthe -

R trusteel of the. Program Trust will be Y, which is a federally chartered savings bank and is an
~ i linvestment adviser registered with the Securjties and Exchange Commission. X represents that | -

1Y I8 specifically:authorized to.exercise, and;a substantial part of its business consists of .
.1 hexercising, fiduciary powers.similar to those exercised by national banks under authority of the

 Comptroller of the Curréncy. X represents that Y has FDIC insurance and is subjectto:

supeivision and examination by the Office of Thrift Supervision.

i - The Trust Agreement provides that the Trustee shail not.commingle assets of the Program ' .

-1 1'Frust with:other property except in a “common trust fund” or-*common investment fund” (within ot
-~ tthe meaning of section 408(a)(5).of the ‘Code). The Trust Agreement provides that the Program' :
. | Trust shall be administered, construed and enforced according to the laws of a particular State. ..
-, 1.The Trust Agreement provides that X, as: Administrator, has the authority to direct the Trustee, !
'+ |with respect to investment gliidélines for the assets of the:Program Trust and the disbursement =+ - *

. ...iof funds, consistent with the: Program Documients and the requirements of section. 529 df the '
'} Gode:, The Administrator also has the ‘authority to appoint an-investment managerofthe .-

" iProgram Trust. B D A o

g The Trust Agreement provides that the Program Trust is established for the exclusive. . . | !
. |benefit.of the desighated beneficiaries of the:Program without regard to whether the designated .- . i
. -1 |beneficiary actually enrolls at.a Participating Institution. The Trust Agreement provides thatat- | '

-+ o time prior to the satisfaction of all liabilities with respect to the beneficiaries underthe =~ -
.. ;- {Program shall any part of the Program. Trust be used for any purposes other-than for the -

- jexclusive benefit of such beneficiaries, including the payment:of reasonable costs for the S
‘1, /maintenance and administration of the Program for such beneficiaries. The Trust Agreement. - - .
i provides that the Trustee, the Administratoriand each investment manager.of the Program Trust .
. .+ shall discharge their respective duties with respect to the Program Trust with the care, skill, =~ = g

| prudence-and diligence under the circumstances then prevailing that a prudent man actingina - & - -
+ like capacity and familiar with. such matters would use in the conduct of an enterprise of a like

character and.with like aims.

e The Consortium Agreement provides that it is the responsibility of the Board of Directors of . |

.. X to adopt investment objectives and policies, to hire and evaluate investment managers,andto ' -

t lestablish and monitor policy implementation and investment performance. An investment ' |

- . [committee, a majority of the members of which must be Board members, acts on behalf of the !

+ . |Board in.supervising each investment manager charged with managing fundsof Xahdany = |
| funds:held in trust for designated beneficiaries under the Program. The Program Agreement. . . -

 iand the Erirollment Agreement provide that no Owner or designated beneficiary will have = - |

. authority. to direct the investment of any certificate purdjase price or earnings thereon.

NI
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" IU;Owners of Tumon Certrt‘ cates for partlal or full refund from the Program "The Trust Agreement :
| | provides that the Trustee shall not make loans from the Program Trust to the-Administrator or to o
b lany Partlmpatmg lnstltutmn P , ; R

L. ipbmanager, and other servrce provrders wrll recerve reasonable fees for thelr services: X.

. represénts that theé: Program will operate with general admlmstratron and marketing expenses Lo
t ..., Ibeing. pald from the administrative fees pald to the Administrator or to third party confractors at .
o tthe diréction of the Admlmstrator X represents that no funds will be taken from the- Program Ch
o g Trust for purposes of any Program development and promotion expenses involved in expansion -
. of. the Program as dlstlngwshed from general administration and marketing expenses of = Co
rogram operatlon covered by the fees charged for Program admrmstratton L

L Under the; Program Documents each prospective. purchaser will enter into a contract with
the Administrator for the purchase of a Tuition Certificate.’ Each purchaser must designatean . -
.~ lindividual as the deslgnated beneficiary of the annual tuition bénefits represented by the Tuition .- . !

. Certificate. The Enroliment Agreement provides that the. desrgnated beneficiary may be® . - !
‘changed! to an “eligible suibstitute beneficiary,” defined as any person who is a memberof the |, ¥ |
'famlly of the designated, bénefi iciary as defined in section 529(e}(2) of the. Code. The Program ;. |
' Agreement andithe. Enrollment Agreement provide that no interest in a Tuition Certificateand =~ i
¢ ¢ iannual tuition benet” ts: evrdenced thereby:may be pledged or used as security for a loan or'any -
. other; obtrgatlon Al Tu1t|on Certlt‘ cates.will. be sold through X No Certlﬁcates will be |ssued or.| .
] sold dnrectly by any Partlmpatlng lnstltutlon .

B ,r, ' -Pnor to any: purchase the: Admmlstrator will provide each prospechve purchaserwnth U
~ 1t wrritten information descnbmg the matenal terms of operation of the Program. The Enroliment .
;i,. Agreemerit provides-that one Tuition Certificate will represent all payments made for a single - '
b ;desrgnated beneficiary by a single owner during each program year.' The Program Agreement
.+ rand the Enroliment Agreement provide that payments for oertrﬁmtes must be made'in cash, St
' Lincluding.a rollover:from another Code séction 529 plan, dutomatic or other withdrawal froma . i' S
' | bank.account, personal check, authonzed payroll deduction plan, or other certified funds =~ EE TR
. lapproved by the Administrator. - The Enrollment Agreement provides that if at the end of the first '+~
i Hiwo-year period:under a new contract; the total payments under the contract are less than $500, - < | ,
. 1the contract will:be cancelled and the payments will be refunded to the purchaser without K
llnterest ‘ _ Coh
i _l~ " The Program Agreement provrdes that a separate acoount for benefits prowded under the
2 ' Program shall be maintained for each desrgnated beneficiary. In addition, the Enrollment
’ Agreement provides that the Owner willreceive from the Administrator a° quarterly. statement
"'l jshowing the issue date and any activity on a Tuition Certificate. Such acfivity may include the
~ /. jamount of ‘payments, refunds and remaxmng annual tuition benefits. Upon, request by the
. Owner ar copy of the quarl:erly statement wm. be sent to the: deS|gnated benefi clary




" lon the.basis of their status as designated;beneficiaries under the Program..

S it s the intention ofi X to commence operations allowing only tuition and required fees to .

lof Owner:and designated beneficiary.

44 Underthe P'rogra_‘rngAgi:éeﬁiént,f:c)fne. “annual tuition benefit” will cover the c;oét of tuition .+ "

. j'and required fees for one full-time student for one academic year at a Participating Institution. - : ° g
. | Each:Participating Institution must notify the Administrator by a certain date of the price:at which .. -
. it will sell; during the ¢oming year,-an’ annual tuition benefit under the Program. This amount will: ' !

! { be-determined by-applying a perceritage:discount (determined by the institution) to the
- tinstitution’s then cUrremt:a,nngélftui.tion .charges and required fees.: !

L ?D’,’épéndiﬁfg.uponifﬁefaﬁqdnt paid for a Tuition Certificate and the Participating Institution '

L at which the Certificate js utilized, a Certificate may provide benefits varying:between a fraction . . o
- {of one-annual benefit at certain ParticipatingInstitutions and-up to several annual tuition benefits L

at other-nstitutions. Thus, the purchasing power of the Certificate wil vary from institution to -
institution. Each prospective purchaser will.have access to a scheduleé of the cost of annual’ L

1, ltuition benefits at éach Participating Institution at the time & Tuition Certificate is purchased, so- " - i

each Participating Institution based upon;the:amount paid for a Tuition Certificate and the
.expected;date.of matriculation of the studerit. An annual tuition benefit may be utilized fora
‘student, in whole!or.in part, in any given year of attendance at-a Participating Institution, at the

+ ithat the.purchaser will be-able to determineithe amount-of annual tuition benefits available at R

Y g’?discrétiqn of the Owner. ‘Under:the Program Agreement, each Participating Institution

|covenants! that it will not discriminate in its-admissions process in favor of or against applicants ) 3

i

ibe purchased on:ajprepaid basis under the Program. The Program Agreement provides that . " : .*
"Tuition Certificates.shall not be issued with respect to any designated beneficiary for annual

 tuition benefits in excess of those necessary to pay for five years of undergraduate enrollment
 icovering all applicable tuition and required fees of a student with the same expected date of

enrollment as the designated beneficiary at the Participating-Institution with the highest current
undergraduate tuition. ‘X répresents that X will maintain records to insure that the total annual

. tuition benefits purchased on behalf of sachidesignated beneficiary afe not in-excess of the

o amount required to pay forithe tuition and required fees for five years for an undergraduate -
= student:with the same expected date of enrollment at the Participating Institution with the

Lo highest:current undergraduate tuition.: Under; the Program Agreément, X shall maintain a
- . [separate account for annual tuition benefits under each Tuition Certificate for each combination

Uhdér the Program Documents, each Pérticipating‘ Institution assumes a continuihg

: p.b,liga,tioh;to honor outstanding Tuition Certificates issued prior-to and during the years of its

participation in the Program and as a member of X. This obligation is not conditional upon

. Feceipt of funds in any specific amount from the Program Trust by the Participating Institution;
. IThe obligation to honor ouitstanding Tuition Certificates is enforceable by X and the Owner and -
;. designated beneficiary of & Tuition ‘Certificatel regardless of whether the amount of funds paidto . . -

the Participating’ Institution iunder the Program is less or more than the curréent cost of tuition and | i
required fees provided to the: beneficiary. | X represents that a claim for tuition credit may be

o made against the Administrator, or iis successoar, or directly against a Participating; Institution by "
- the Owner or the designated beneficiary; as intended third party beneficiaries of the Program |
| Agreement and. of the Enrolimerit Agreem :en't.* The obligations of Participating Institutions on
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. | outstanding Tuitijqn:Certiﬁcqtes_'ial’sdsurfw{iye any dissolution or liquidation of X. A Participating

© Vlnstitution;may. withdraw from the Program if notice is given at least 120 days prior to the

. | commencement of a program.year. ‘A Participating Institution has no obligation for Tuifion 3
. Certificates issued by X after its withdrawal:from the Program. Thus, a Participating Institution’s |
. {obligation applies to all Tuition- Certificates issued prior to and during a Participating Institution’s
. 1 period of membership in X and contintes for, those Certificates even after the Participating

-l Hnstitution withdraws as a fne_mt;zer; of X. 1 B ‘ :

L Under the Program Documents, each Rarticipating Institution is obligated to grant credit -
+1 |against tuition costs and fequired fees to:any enrolled student who is a designated beneficiary
-+ 1of a Tuition Certificate issued in a year when the Participating Institution was a memberof X (or - ¢
. .any prior year).and tendered, in whole orin part, in a qualifying period. The qualifying periodis . |
- . the period begirining 36' months after the Tuition Certificate was issued and ending on the 30t -
. janniversary datethe Tuition Certificate was:issued. Annex-A to the Enroliment Agreement -
' [provides the following example: .. : CE VLI . R

Owner (A)purchases a Tuition' Certificate in the face amount of $7,500. College Xisa. .
Participating Member in the Program. At the time of purchase of A's Tuition Certificate, ©~
current tuition and reéquired fees at College X are $10,000. Accordingly, the Tuition . - . |
- Cerlificate could be used to provide a credit for. 75 percent ($7,500/$10,000) of the costof - ...
.. arAnnual Tuition; Benefit (annual tuition and required fees at College X). The Tuition = .- .
i Certificate is held:by: A for 10.years.. The Designated Beneficiary (B) under the Tuition - .
~ Certificate then is:admitted and enrdils.in College X. -At the fime of enrollment, current N
tuition and required fees at College X for one academic year are $30,000. If the entire -
Tuition Certificate is applied in payment of fuition and required fees at the time of: i
© i I enroliment at Collegei X, B will receive a tuition credit for 75 percent of the cost of tuition
i and required fees for one academic year at College X and will be required to make-a cash -
' | ga'yment for the balance of 25 percent.of such cost in the amount of $7,500 (25 percentx . -
. $30,000). A o AR

. &, .- The Enroliment Agreement provides'that at any time after the first anniversary of the date '+ -
" 4°f issue, of a Tuition Certificate, an Owner for any reason may request partial withdrawal or :
et c mplete termination ofa Tuition Certiﬁcate by delivering to the Administrator a properly
' .completed request form. Further, on the death of a designated beneficiary, an Owner may
."request a complete refund of a Tuition Certificate imespective of the one-year waiting period. If -
. the Administrator receives from any owner a request for a Tuition’ Certificate refund , the o
. Administrator shall direct the Trustee to pay the owner the “Refund Yalue” of such Tuition o
. Certificate. : : ;': I '
i

o . The Enroliment Agreement provides that the “Refund Value”for a Tuition Certificate is
- the amount determined by: starting with the purchase price of the Tuition Certificate and annually
. compounding its value for all program years the Tuition Certificate was outstanding using the
.1 actual investment return percentage for all program years the Tuition Certificate was

L outstanding, provided that in no event shall such refund amount be: 5

S
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i gr@eaier‘man an amotint detemﬁr@édﬁby annually ;éoi‘nd‘oUh‘ding the Certificate

assumed annual positive two. percent investment return percentage, or. . -

n .. less than an a'r"ﬁbu_nfdé:térr"niihédﬁ.by:annually compouﬁdinﬁthe Cefﬁﬁcate’ purchase

3 ‘ ] _ 'Xifepresenfs thé_a_:tv'ei.;::laim for R'efhind Value may be made by th~e' Owmer of a thitibn,' :
-+ | Certificate against the Administrator, or its successor, or the Program Trust., :

+ 17 The Program Agréement and thé Enfollment Agreement provide that the Administrator -
. shall report the payment and distribution of all benefits under the Program for Federal income .

.. - rand:state income tax purposes in accordance with the reporting rules applicable to prepaid - -
| jtuition plans under. section 529 of the Code: ~ R o S

i Partlcupatmg Institutions: have no bbl,igation to proQidé cash refunds of Tuition

i lfor an enrolied student who subsequently. withdraws from courses. In such case, X has no
:'fof such‘infrithdrawal. i 5'& s
. Ei'ntended third party beneficiary of the Program Agreement between X and each Participating .

 |designaited beneficiary shalihave no ability to bring a suit for monetary or other damages . -

', iperformance compelling the Participating; Institution to provide appropriate tuition credit in

The: Program Dociiments provide that each Owner and each.designiated beneficiary is an

T

h R pun;chasefbrice,;for:a||i.pfrqgrdm-;y;ears the Tuition Certificate was outstanding by an TN

price for: all program years the Tuition Certificate was outstanding by an assumed: : - .
SR  negative two percent investment retumn percentage. = = - :

Certificates, except in situations where a;Participating Institution has received payment fromX - i |-
' further obligation with respect to the surrendered Certificate'and the Participating Institution P

‘|legally abligated to provide such student with a cash refund in the amount it would pay to any - - i
. tother withdrawing student under the Participating Institution’s refund policy in‘effect at the ime .0

' {Institution. The Prograrh Agreement provides that, as a third party beneficiary, the Owner o the - -
B against a Participating Insfitution, but shall be entitled to equitable relief in the form of specific :;: |
" lconsideration of the tender of the Tuition-Certificate or to provide a cash refund if the student ' -

o withdraws from classes, as described above. ‘X represents that the Program Agreement grants g
 '"/Owners and designated Beneficiaries the! contractual right to directly enforce the obligations of a ' -

" ., non-performing Participating Institution to grant appropriate tuition credit to'an enrolled-student . -

I lin consideration: of the tender of a valid Tintlon Certificate.

a Tuition Certificate made & material misrepresentation in the application, or that an Owner has
-1 lacted:fraudulently with respect to the Program, the Administrator may terminate the Tuition

. Ito the:Owner. o
| Upon granting tuition credit under a Tuition Certificate to a designated beneficiary, the
*, iParticipating Institution will: present the Tuition Certificate (or a portion thereof) to the
. ./Administrator for redemption. Under the Program Documents, the Participating Institution will

The Enroliment Agreement provides that, if the Administrator determines that an Owner of © *

o ‘Certificate and pay the Owner less than theifull Refund Value, provided that charges against the . |
+ {Refund Value are reasonable in amount and a written notice itemizing such charges is provided - . .




: | -for allocatlons tothe Stabllrzatlon Fund .as dlscussed below

;? : recerve a payment equal to the: purchase price paid for the Tumon Certlﬁcate (or portlon
P thereof) increased or decreased by the net investment return of the Program Trust as adjusted

'L.J X wrll cenrtify for each program year the amount of net lnvestment return reallzed on the
. |ProgramTrust.. X may- -establish celllngs or.floors on the net investment return payableto
Participating Institutions for redeemed Tuition Certificates in order to provide a more stabilized

Bt ' Partlmpatmg Institution exceed a ceiling, the excess funds may be‘allocated to a “Stabilization
'Fund;® and where such mvestment returns. are less than an estabhshed floor, the Stabmzatron

. {Fund-may be used to cover a shortfall, provnded there is a sufficient positive balance in the

g Stablhzatlon Fund in the year of the: shortfall.. There shall be no carryover of an obligation to
| fund any remaining shortfall for any other’ year. The netinvestment return for each year, net of

period; will be used in determrmng the: :amount of payments to. Participating Instltuttons which
; 'prowde educatlonat servrces to desrgnated beneﬁcnanes under Tuntlon Certlf cates.: - .

: to desrgnated beneﬁcranes attendlng a Partxcnpatlng Institution as a student. No Partlclpatmg '

- under the Program Documents

L Under the terms of the Enroltment Agreement the Admlmstrator may determme thatthe
Program cannot contlnue to operate upon a sound ﬁnancral basis and the Administrator: may

L terminate the.Program. " In; such event, the Administrator will- develop a plan setting forth the s
-, idate on which the. Program will ten'mnate iand providing for fuliillment of or payment on Program - -
s obllgatlons under, outstandmg Tuition Certrf‘ cates taking into-account resources then available -
o ;_f tnder the. Program Trust for Program obhgatlons Under. any termination plan, Parttmpatmg S
~ i linstitutions will continue: toibe obligated 10;actept and honor Tuition Certificates in payment for -
-+ leducational services fora. mtmmum of 20 years from the date of issuance of the applicable -

= Turtlon Certrf‘ cate or one year from: the: admmlstratlve termination date described in the

L preoedlng sentence, whichever is later. If the:Administrator determmes to terminate the:

- i Program, the. Admlmstrator will serid appropriate notice to esich Owner of a Tuition Certificate.
RER ‘The termination plan may provrde that: each Tuition Certifi uate issued more than 20 years prior
o .to the date of Program temtmatlon will be redeemed at its Refund Value, unless the Tuntron r
S Certn“ cate is currently in.use. For this purpose a Tuition Certificate is “currently in use” if the . o
e 'desngnated beneficiary named on the Tuition Certificate on the date of termination is enrolledat . !

a Partncnpatrng Institution on the date of Program termination (or becomes enrolled. within one
. iyear following the, date of Program termination). and the Tuition Cerhﬁcate is utiized within five
i [program years followmg the date of Program termination. ,

: The Consortlum Agreement provrdes that X may.not be dlssolved if there are any
| remaining obligations on then—outstandmg Tuition Certificates under the Program, leaving the .
Program without a successor administrator. . Specifically; the Consortium Agreement provides

. ,that er is; dlssolved Iaqurdated or othervwse tenmnated member institutions shall organize a

. ireasonable Program expenses and as adjusted to reflect any fioor or ceiling: established for that

The: amount of the net mvestment return will not affect the annual tuition benet‘ ts available

" | return on ' Tuition Certrﬁcates over thé life’of the Program. Where investment returns payable to ? -‘i

'

Institution and no Qwner or desugnated beneficiary has any direct right, claim,.or interest in the s
'monies held in the Program Trust exoept for amounts which have been authonzed for payment - i. -

e
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SF o (®)which meets fﬁé’féfcher:réquirerhents=.qf this subsection.

I

i
.
b
;
:
o b
L
h
I

200311034

I successor consortiumientity to serve as the ‘administrator. of the Program. Allthe assetsand |
. i} liabilities of X will be transferred to, and assumed by, such successor-entity and it will continue
. jithe business of X under the:same'name. Further, all membership units of member institutions
.1 will be converted into membership units in such successor entity having substantially identical
ot ferms. g . T S '

oy Co

X represents.that the enforoém_ent of the foregoing righfs against these parties; under -~

' ; | outstanding Tuition Ceitificates will survive.any termination of X 'and any siiccessor.of X
© ..i-i'becausel(i) the rights against the Program.Trust derive from thefact that the Ownerand the " :.
-, |- designated beneficiary are direct beneficiaries of the Program Trust and can enforce their rights: i .. i
- |'as beneficiaries to obtain a refund, and!(ii) the Owner and the desighated beneficiary are R
.| 1 interided third party beneficiaries of

the Program Agreement between each Participating

| Institution and X. X represents, that under the state law: chosen as controlling, an intended third .
i . party-beneficiaryi of a contract between two, other parties may directly enforce the contractfor - -
- I'the beneficiary’s;own benefit. This will allow, direct enforcement of the Tuition Certificate by the - .-
. Owner.and the designated beneficiary against a Participating Institution; even in the eventthat * .
-1 X and any successor of X;no longer exists.- X represents that this right of enforcement of third ‘

. | party: beneficiary claims against parties to a contract extends to the original parties and their -

" | |'successors-in interest, . , .

s Section 52'9(a:)'iof;;thfe éode provides for.the exempti(j)n_:ﬁ'bnfj federal income tax of qualiﬂled‘_:: i

t ‘

Section 529(b)(1) of the Code prov;desr in part, that the term "qualified tuition program”” ~

. 'means ajprogram established and maintained by a state or agency or.instrumentality thereof or,
’f;;}{;:by orie; or-more:eligible ‘ed;ucaﬁanI'insﬁthigns -- ' : : - ‘

(A) j@nder which a';'pfé:rson- L

S() may purchase tuition credms'or certificates on behalf of a designated beneficiary e
' ‘which entitie the beneficiary to the waiver or. payment of qualified higher - |

. - education expenses of the beneficiary, . . . and

Except tb' the extent Eprof\‘fided ih_frejgulaiions, a‘program éétal;lished:and maintained by

program unless such program provides that amounts are held in a qualified frust and
- such program has received a ruling or determination that such program meets the
. applicable requirements for a qualified tuition program. For purposes of the preceding
. sentence, the term “qualified ttust” means a trust which is created or organized in the
. United States for the, exclusive benefit of designated: beneficiaries and with respect to

| _ 4
‘1 one ormore eligible educational institutions shall not be treated as a qualified tuition
el

; yvhich th;e reduirehj'ents'of paragr?ph‘s (2) and (5) of section 408(a) are met. .

;Sedtion 529(b)(2) of the Code pm\}iaeséthat a program-shall not be treated as a qualiﬁéd

tuition program uniess it provides that purchases or contributions may only'be made in cash.
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Section 529(b)(3) of ihé Code provides that a program shall not be treated as a qualified S

tuition: program uhless it provides separate accounting for each designated beneficiary.’

| Section 529(b)(4) of the Code provides that a program shall not be treated as & qualiied -
; tuition program unless:it provides that any contributor to, or designated beneficiary under, such o
.+ | pregram may not directly-or. imd‘i:reqﬂy;‘dirg,ct the investment of any contributions to the. program © ...

i (or.any eamings thereon)..
Lo Section 529(b)(5) of the Code prb\(ide_s that a program shall not be treated as a qualified
.. fuition;program if it:allows any interest in the program or any portion thereof to be used as '
t. ! isecurity for a loan. L ‘ CL ' '

n Section 529(b)(6) of the Code provf‘idesljt,hata program shall not be treated as a qualified
;" ituition program unless it provides adequiate safeguards to. prevent contributions on behalf of g -

. : designated beneficiary.in éxcess of thosenecessary to provide for the qualified higher
-+ I leducation expenses of the/beneficiary. | . : L - ;
3 : . Section-529(d) of the Code provides that each officer or employee having control of the . " .~ ;

- qualified:tuition program-or their. designee shall make such reports regarding such.programto . ¢ '
. ithe Secretary and-to designated beneficiaries with respect to contributions, distributions; and . . :
.+ such other matters as the Secretary may require. The reports required-by this subsection shall. -

: 1, ibe filed at such time and in such manner and fumished to such individuals at stich. timeandin

. * . Isuch manner asimay be required by the Secretary. oL P ‘

. 41 Section 529(e)(5)§of the Cq.dé‘p'r-é\'(idéé that the term “eiigible educational ihétitgitiori” '
: meansanrinstitqtibn—, che e T ok

5 (A)which is described in section 481 of the Higher Education Act of 1965 (20U.8.C. |
. 1. 1088), as in-effect on the date of the enactment of this paragraph (enacted Aug: 5, 1997), = |
b and o TR T . o |

o i ‘ (B) which is eligi:ble topagrti_éipfafe in a program under title IV of such Act.

-1} Section 408(a)(2) of the Gode define’ “trustee” as a bark (as defined in subsect ion (n)) or
7 such other iperson who demonstrates to the saitisfaction of the Secretary that:the mannet in.

.1 Which such other person:will administer the trust will be consistent with the requirements. of this

. section. , L S o ; A , _

" | Section 408(a)(5)of the Code provides that the assets of the trust will not be commingled
| with other property except.in a comimon trust fund or cormmon investment fund. R
S Section 408(n) defines the term “pank’ fo include.a bank as defined in section 581. _
S Pection 581, in turn, defines the term “bank” to include a bank or trust company incorporated -~ .
1 | and doing business under the laws of the United States (including laws relating to the District of -
.. Columbia) or any State, a substantial part of the business of which consists of receiving

CoE SRR S RS C :
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i | deposits ;and making loans and discounts, or of exercising fiduciary powers similar to those

- .| Bermittedito national banks under authority-of the Comptroller of the Currency, and which is =~
subject by law to supervision and examination by State, Territorial, or Federal authority having

1 _i:supervision over banking institutions. oo ' L

Gon .'Sfecti'on .7701 (a)(9) of the Code b[ovides that, when used'g,eographically, “United States”
+ ! lin¢ludes only the States ahd the District of Columbia. S : : Ce

i |, Section 7:701(a)(30) of the Code provides that a citizen o resident of the United States, - .-

. .'a dorhestic partnership and a domestic corporation are each -United States. persons. In addition, :© ;

- {latrustisia United States person if “(i).a’court within ‘the United State's is able to exercise primary .., | -
"1 supervision over.the administration of the trust, and: (ii) one or more United: States persons.have P

| | the authority to control all-substartial decisions of the trust.” See also Treas. Reg.'§ 301.7701- " ;.

iT@)). T S ;

by | instrument does not directthat the trust be administered outside of the United States; (i) The -~ = - -
' {trust infact is administered exclusively in:the United States; and (iii) The trust is not subject to . S
- pan automatic migration provision (a provision that would cause the trust to migrate to a foreign = .
' {jurisdiction if a United States court attempted to assert jurisdiction). ; - : R

‘. Section 301.7701:7(c) provides that a trust satisfies the court test if - (i) The trust

b ~ 'Section 301.7701:7(d)(1)(i) provides that for purposes of the control test the term United ™~ © .-
. | States person means a United Statés person within the meaning of section 7701(a)(30). For - = .

_ 1 |example, a domestic corporation.is a United States person, regardless of whether its. B
- Ishareholders are United States pérsons. : SR :

" |decisions that persons are authorized or required to make under the terms 6f the trust - i
" linstrument and applicable law and that are not ministerial. Decisions that are ministerialinclude . !

' ,decisions. regarding details such as the bookkeeping, the collection of rents,"and the execution -
 iof investrment decisions. S T :

. Section 301'-'770ﬁ;1-f7:(d)(1;)(ii) provides that the term substantial decisions means thoss - -

; ~ Section 301.7701-7(d)(3)(iii) provides;that the term control means having the power, by o
~1" ivote or offierwise, to make all of the substantial decisions of the trus, with rio other person . . '
~ thaving the power to veto any of the substantial decisions. To determine whether United States

i jpersons Have control, itis necessary to consider all persons who have authority to make a

substantial decision of the frust, not only the trust fiduciaries. o :
oo Xisa DelaWare-limiteld;liability company organized for the purpose of establishing and S
.+ maintaining a prepaid tuition program that sells Tuition Certificates which entitle a designated .+ |
' . . beneficiary to the waiver or payment of certain qualified higher education expenses atoneor '
...~ more private colleges or universities: participating in the Program. Only members of X are
.1 eligible to participate in the Program. The Consortium Agreement requires each member S
"+ linstitution’to qualify as an “eligible educational institution” within thé meaning of section T
- . 1529(e)(5) of the Code and as an operating educational institution described in section 481 ofthe ' .+ |-

. Higher Education;Act of 1965. The Agreement is-more restrictive than section 529(e) of the . .

1 . Lt .
) .

I
1 .

[

. : ‘
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1:Code in that the member must also qualify ais a public charity described in sectionsi501(c)3) - .

. 'and 509(a)(1) of the Code or.any successor provisions. Thus, each,of the members of X meets: .

. the requirements for an.“eligiblé édtcational:institution® as defined in section 529(e)(5). '
il -Xis a membership organization in which each member has one vote. The members of X
...y elect theiBoard of Directors, which is responsible for the operation of the Program, including
. - -1 hiring personnel and electing the officers.of X.. The powers granted to the Board in the
.-1.Consortium Agreement enable the Board to make rules and oversee the operation of the ;
Y ;Programi .Once the Program becomes operational, at least 75 percent of X's Board. of Directors: Do
., |mustbe employees of member.institutions. Therefore, the Participating Institutions controt X . :
- 1:1and are actively involved in an ongoing basis in the administration of the Program. Accordingly, .
;X is established and maintained by its Participating Institutions, which are eligible educational -,
' organizations, as required by section 529(b)(1). I o Co

g - The Trust Agreement provides that'the trust is to be administered, construed, and

.+ jenforced according to the iaws of a particular State, and does not provide for administration

- joutside of the United States. Under the Trust Agreement, X, a Delaware limited liability -
. icompany; serves as the Administrator and has the authority to direct the Trustee, Y, with -~ @ %
| Irespect toinvestment guidelines of the trust and to appoint any investment manager. X . !/ 5
" irepresents that Y, a federally chartered savings bank, will be the Trustee. Under these facts,.

. {the Program Trust established by the Trust Agreement will be a domestic trust, within the . . S

1 .imeaning of section.7701(a), and will be a trust created or organized in the United States, within "~ ' -

‘| ithe meaning of section 529(b)(1)... - . * - L T

. . Xrepresents thatY is specifically authorized to exercise, and a substantial part of its  *

.\ |business consists of exercising, fiduciary powers similar to those exercised by national banks: -© i

" under authority of the Comptroller of the Cuirency. X represents that Y has FDIC insurance and -

', lis subjectito supervision.and :examination by the Office of Thrift Supervision. - S

.+ Thus,X.is a bank:as defined in sections 408(a)(2) and 408(n) of the Code. The Trust o
., Adreement provides, in pertinent part, that the trustee shall not commingle assets of the ST

Lo ‘Program Trust with other.property except in a “common trust fund” or “commion investment
-+ fund,” within the meaning of section 408(a)(5) of the Code. o :

s The Trust Agreement provides that the Trustee will hold and invest the assets ofthe -~ ' |

. Program.Trust for.the exclusive benefit of thedesignated beneficiaries. Additionally, the Trust = =
.+ Agreement provides that at ho time prior:to the satisfaction of all liabilities with respect to

+ i beneficiaries under the Program:shall any:part of the. Program Trust be used for any purposes

- other than for the exclusive’ benefit of such beneficiaries, including the payment of reasonable

'+ costs for the maintenance and administration of the program for such beneficiaries. The Trust

" Agreemerita only authorizes ?di‘sbursemenpsj from the Program. Trust for the payment of

- :_\%easonablef costs and‘.expehses:of adnﬁnistenng the Program, for payments to Participating.

" Institutions on account of redemption of Tuition Certificates, or for payments to Owners for =~ -

= ‘partial:or full refund from the Program. ' Finally; the Program Documents provide that the Owner

. ' of a Tuition Certificate who requests a refund and surrenders a Tuition Certificate will receive a

- .-refund-equal to the purchase price plus an annual rate of return. The annual rate of return is P

~+_1.determinedibased/on the. actual investment return on Program Trust assets during the years the
U S ' R . S : ‘ . .
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B gf‘ri'.Uitio‘n‘jC;'e:rtiﬁca;te.Was,ou".tfstanding, prq\;igi_egithat the ahnual rate of feturn cannotexceed a 2% N -
~+ -[gain or be:less than a 2% loss. . R N

.« linvesiment manager of the Program Trust shall discharge:their respective duties with respectto .’
| ithe Program Trust with the care, skill, prudence and-diligence under the circumstances then . "

. | prevailing that & prudent man acting in alike capacity. and familiar with such matters would use - - ©. .~
+: fin the conduct of an enterprise of a like chargcter and with like-aims. o S

b inaddition; the Trust Agreement provides that the Trustee, the Administrator snd each’ RS

e The rights of designated beneficiaries (and owners of Tuition Certificates) are protected in. e
* i ithe Program by (1).assets held ina trust for the exclusive benefit of the designated i

; beneficiaries; (2) the provision under the Consortium Agreement for a successor administrator
L. ithat will assume X's obligations, in the event that X is dissolved; (3) the direct obligationofa. ' |
"+ -, iParticipating Institution.to provide tuition benefits (and in some.case a refund of tuition) to the' - .~ .1
© 7 'Owner and designated ‘beneficiary of a Tuition Certificate. under the third party beneficiary .
i+ i jprinciples| of contractlaw, as: reinforced by the language of the Program Agreement; and (4) the = i |- .
.1 right to enforce the Tuition Certificates or receive a refund on the termination of the Program, as : . "

'+ |described inthis letter. ¢ .. 1D S SR

1

Certificate pulfdiase.jbﬁcesf.and investment eamings thereon must be promptly ;dep}béited

1: [
o {iznto the Program Trust.; ‘In addition to making, disbursements for the payment of tuition benefits . - "

1/ or refund amourits, the Trustee may only pay:for the reasonable costs of maintenanceand. © .t
'\ ladministration of the Program. Loans to the:administrator orany participating eligible . ~ = ¢

4., ‘educational instiftition from the Program Trust are prohibited. A
b o R a : S L : i S
_i}1  Based on the foregoing, X has demonstrated that that the-Program Trust is a qualified trust : * -
.| createdfor the exclusive benefit.of the. designated beneficiaries. Thus, the requirements of
" section 529(b)(1).of the Code are met for purposes of amounts held in a “qualified trust.”

.1 Aprospective purchaser will enter into & contract with X to purchase annual tuition benefits . ©

! for a.designated beneficiary in the form of.a Tuition Certificate. Tuition Certificates will cover the " -
| cost of tuition and:required fees for attendance by the designated beneficiary at eligible

. .. educational institutions participating in »the.Prqgram.‘Each'Participating Institution witl =~ -

. il independently set the annualituition cost'for such attendance at the respective Participating =

© i Institution. T Lo Sy L : .

-/ AllTuition Certificates!will be sold frough X. Purchases of Tuition Cérificates may orily
+ be paid in:cash, includinga rollover from another Code section 529 plan, automatic or other

+ 1 withdrawal from a:bank:account, personalicheck, authorized payroll deduction plan, or other
- certifiedifunds approved by the Adminisirator, as required under section 529(b)(2) of the Code.

| The Program Agreement provides; that a, separate account for benefits provided under the - :
- . Program shall be maintained for each designated beneficiary. In addition, the Enroliment -~ . 5

- Agreement provides thait each Owner of a Tuition Certificate will receive from the Administrator -

'~ . :a quarterly staterment showing the issue date of and any activity on a Tuition Certificate. Such,. " :
.-, activity may include the payments, réfunds, and. remaining annual tuition benefits. Upon. =~ = @
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req uest. by the Ownier, a copy of the quarterly statement wm be sent to the desrgnated
benet‘ orary Thus, the requrrements of sectlon 529(b)(3) of the Code are met.

The Consorttum Agreement provrdes that itis the responsnbllrty of the Board:of: Dlrectors of e
X to adopt investment ‘objectives and polrcues to hire and evaluate investment managers, and to ;-1 .’
estabhsh and.mrionitor policy: tmptementatlon and investment. perfonnance An investment

‘ j--;c’ommrttee a majority of the members of; which are members of the Board of X, acts on behatf of . : :

ii
i Tuition Certificate and the annual tuition beneﬁﬁs evidenced thereby may be: :pledged or used as
: secunty for a Ioan or: any other obllgatlon as requnred by sectron 529(b)(5) of the Code

i ithe Board' in‘meeting and rewewmg wnth each investment. manager charged with-managing. o
<. funds of X and, any:] funds held in trust for; designated beneficiaries under the Program. The C
X J‘:Program ‘Agreement and the Enroliment Agreement provide that no owner or desrgnated e

" benefi iciary will have authonty to d!rect the investment of any certificate purchase priceor . :'
f eamtngs thereon Amordrngly, the requrremenhs of, sect:on 529(b)(4) are met ' L

The Program Agreement and the Enrotlment Agreement provrde that no mterest ina

The Program.Agreement provrdes that Tuition Certrﬁcates shall not be |ssued with respect i

5 :,ito any deslgnated beneficiary for annual turtton benefits in excess of those:necessary to pay for..
-1 Hive years.of' undergraduate enrollment oovenng all applicable tuition and required fees of . RENTEE
\, + istudent with the:same expected date of enroliment as the. designated beneficiary atthe. -+

RS insure that the total lannual tuition beneﬁts purchased on behalf of each desrgnated beneficiary

| an undergraduate student w1th the same: expected date of enroliment at the Participating -
. Instltutlon with the hlghest current. undergraduate tuition. Based on the foregorng, the
P requ:rements of section. 529(b)(6) of the Code are met. :

Parttcrpatmg lnstxtutlon with the:highest current undergraduate tuition. .X will maintain records to

lare not in excess of the amount required to pay for the tuition and required fees for five years for

Based on the above', .we rute as follows

The Program estabhshed by X X meets the requirements for exemptxon from federal lnoome

f : tax as a qualrf ed tuition program descnbed in section 529 of the Code

' g

\)alldlty of this ruling may be affected by the i issuance of final regu!atnons as well as any
;transrtronal rules contarned therem “ . ' !

o Code provrdes that it may not be used or ctted as precedent

Thrs rulrng is based on the facts and representations submttted The ruling is:not valud to

»the extent that the Program is not operated in-the manner set forth above, or there are changes

n the purposes or operatrons of X or the Program from that set forth above ' . - .

This rulmg is drrected only to the orgamzatton that requeeted rt. Section 61 10(k)(3) of the

There are no final regutatlons for section 529 of the Code Please be advised that the
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Lo The Admlmslrator must report the payment and dlstnbutlon of all beneﬁts under the
R Program for Federal income and state income tax purposes in accordance with the reportmg '
- jrules; applucable to quatlﬁed tumon programs iunder sectlon 529 of the Code.

! ' Because this letter could help resolve any future queshons about the. Program S exempt
: status please keep a oopy of thlS rulmg ln the organlzat:on s permanent records.

g if you ‘have any questlons about thls rulmg please contact the person whose name and i
,‘ltelephcme number are shown in the headlng of this letter

Lok Pursuant to-a,power of attorney on file/with this office, we are sending a copy of this ruling '/,
b :-'»; letter to your authonzed representahve ' T c oo

| o Sinoerely, |

B : | G S .(ﬁsﬁﬂdum..mu,.wfm I

Lok : : B . Robert.C, Harper, Jr. .

e v S IV I B " Manager; ExemptOrganlzatlons
AR AR ' R S . TeohmcalGroup3 ‘
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