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Dear

This is inreply to a private letter ruling request dated Date
a, requesting rulings under section 882 of the Internal Revenue
Code of 1986 ("the Code"). The information submtted for
consideration is substantially as set forth bel ow

The rulings contained in this letter are based upon
information and representations submtted by the taxpayer and
acconpani ed by a penalty of perjury statenent executed by an
appropriate party. Wile this office has not verified any of the
material submtted in support of the request for rulings, it is
subject to verification on exam nation.

Bank is an international banking institution that is
I ncorporated under the |aws of Country a and that maintains
branches, representative offices, and subsidiaries in the United
States and various other countries. Prior to Date b Bank
operated a US branch office in City a under a banking |icense
t hrough which Bank represents it was engaged in the active
conduct of banking, finance, or simlar business within the
meani ng of Regul ation 1.864-4(c)(5)(i). Bank’s operations



satisfied the definition of "bank" under code sections 581 and
585(a)(2)(B). Bank represents that it surrendered its banking
| i cense on Date b.

Bank represents that surrendering its banking license required
it to sell certain assets, including |loans, |oan commtnents, and
letters of credit to its US affiliate BankUS. The assets and
liabilities recorded on the US branch’s books and records were
elimnated by Date d. Bank represents that it also transferred
debt securities that were attributable to its U S. office under
section 1.864-4(c)(5)(iii), toits foreign branch office in City
b in Month a. Bank represents that deposits ceased to be taken on
its books and records during Mnth b.

Bank continued to hold a banking |icense even after it had
transferred its assets and liabilities, and ceased to take
deposits, because it continued to operate a US banki ng busi ness
with all transactions recorded on its City b books and records
rather than on City a books and records. Bank represents that it
surrendered its banking |icense on Date b. During this tine,
Bank’s U. S. business involved marketing its forei gn exchange
products, nmaking markets in interest rate derivatives, and
tradi ng energi ng market currency and bonds. Throughout this tine,
even after Month b when Bank stopped taking deposits inits U S
branch, Bank continued to file its U S. tax returns using the
fixed ratio nethod applicable to banks that it had el ected under
section 1.882-5(c)(4).

Bank represents that it relinquished its banking |icense when
its parent on Date g purchased and nerged Bank b into Bank c.
Bank al so represents that the nerged corporation applied for a
ruling wiwth the banking license regulator that allowed Bank c to
act as agent for Bank in City a without requiring it to have a
banki ng |icense because Bank allowed Cty a enployees to have
di scretion to book transactions on Bank’s City b bal ance sheet.
For U. S. tax purposes, Bank represents that as a result of the
exerci se of Bank c’s discretionary activities conducted in the
United States on behalf of Bank, that it continues to have a US
per manent establishnment under Article 7 of the United States-
Country a Doubl e Tax Convention entered into force on Date c.

REQUESTED RULI NG 1
For the tax year ending Date d, Bank requests that it be

entitled to use the ninety three percent fixed ratio described in
section 1.882-5(c)(4) for the entire taxable year.

REQUESTED RULI NG 2
For the tax year ending Date e, Bank requests perm ssion to

change its election pursuant to section 1.882-5(a)(7) fromthe
fixed ratio nethod described in Regulation 1.882-5(c)(4) to the



actual ratio method described in 1.882-5(c)(2)(i) to determ ne
its US connected liabilities under regulation 1.882-5(c). Bank
represents that it can no | onger use the 93 percent fixed ratio
as of Date d because it no longer satisfied the definition of a
"bank" under section 585(a)(2)(B) as a result of its cessation of
taki ng deposits as a substantial part of its U S trade or

busi ness.

DI SCUSSI ON

Section 1.882-5 provides rules for determ ning the amount of
I nterest expense of a foreign corporation that is allocabl e under
section 882(c) of the Code to income that is (or is treated as)
effectively connected with the conduct of a trade or business
within the United States. Section 1.882-5(c)(1) provides:

DETERM NATI ON OF TOTAL AMOUNT OF U. S. - CONNECTED LI ABI LI TI ES FOR
THE TAXABLE YEAR (1) General rule. The anount of U. S. -connected
liabilities for the taxable year equals the total value of US.
assets for the taxable year (as deterni ned under paragraph
(b)(3) of this section) multiplied by the actual ratio for the
taxabl e year (as determ ned under paragraph (c)(2) of this
section) or, if the taxpayer has nade an el ection in accordance
wi th paragraph (c)(4) of this section, by the fixed ratio.

Section 1.882-5(c)(4) provides:

ELECTI VE FI XED RATI O METHOD OF DETERM NI NG U. S. LI ABI LI TI ES.
A taxpayer that is a bank as defined in section 585(a)(2)(B)
(wthout regard to the second sentence thereof) may elect to
use a fixed ratio of 93 percent in lieu of the actual ratio.
A taxpayer that is neither a bank nor an insurance conpany
may elect to use a fixed ratio of 50 percent in lieu of the
actual ratio

A bank as defined in section 585(a)(2)(B) is a corporation
t hat woul d
ot herwi se neet the definition of a bank within section 581 except
for the fact
that it is a foreign corporation. Section 581 provides in
rel evant part:

[t]he term "bank"” neans a bank or trust conpany incorporated
and

doi ng busi ness under the laws of the United States
(including

laws relating to the District of Columbia) or of any State,
a

substantial part of the business of which consists of
recei ving

deposits and maki ng | oans and di scounts, or of exercising

fiduciary powers simlar to those permtted to nationa
banks



under authority of the Conptroller of the Currency, and
which is
subj ect by |aw to supervision and exam nation by State, or
Federal authority having supervision over banking
i nstitutions.

Bank is a banking institution resident in Country a that
woul d neet the requirenments of section 581 if it were a U.S.
domestic corporation. It has not represented that it is a trust
conpany or that a substantial part of its business in the United
States consists of exercising fiduciary powers simlar to those
permtted to national banks under authority of the Conptroller of
the Currency. Accordingly, Bank will only qualify as a bank
within the nmeaning of section 581 if it engages in the other
activities prescribed by the statute. Code section 585(a)(2)(B),
by reference to section 581, requires a substantial part of
Bank’ s business in the United States to consist of taking
deposits and maki ng | oans and di scounts, and that it be subject
to regul atory supervision and exanmi nation by a State or Federal
regul atory agency.

Bank only satisfied the definition of "bank"™ under section
585(a)(2)(B) through the end of its taxable year ending Date d,
regardl ess of whether it continued to possess a banking |license
after this date. Possession of a banking |icense does not inply
that an entity is a bank. Although Bank remai ned engaged in a
U.S. trade or business after Date d, it stopped taking deposits
and therefore failed to neet the definition of a "bank” within
t he neani ng of section 1.882-5 and by reference, sections
585(a)(2)(B) and 581. Accordingly, based on the facts and
representations submtted, after Bank ceased to take deposits, it
could no | onger apply the 93 percent elective fixed ratio nethod,
permtted only to a taxpayer that is a bank, under 1.882-5(c)(4).
Since after Date d Bank did not qualify as a bank under section
1.882-5(c)(4), it nmust request perm ssion to switch to the actual
ratio or autonmatically be subject to the 50%fixed capital ratio
pursuant to 1.882-5(c)(4). Under section 1.882-5(a)(7), Bank is
not eligible to nmake a new election with respect to the
conputation of its U S. connected liabilities under section
1.882-5(c) for the year ending Date e without the consent of the
Conmi ssi oner .

Section 1.882-5(a)(7)(i) provides in relevant part:

[Aln el ected nethod nust be used for a mininumof five years
before the taxpayer nmay elect a different nethod. To change an

el ection before the end of the requisite five-year period, a
taxpayer nmust obtain the consent of the Conmissioner . . . The
Conmmi ssioner . . . will generally consent to a taxpayer’'s request
to change its election only in rare and unusual circunstances.

Based solely on the facts and representations submitted, Bank is permtted
to allocate interest expense under section 1.882-5 in the nanner provided
bel ow and subject to the follow ng conditions:



RULI NG NUMBER 1

Bank shall remain on the 93 percent fixed ratio nethod for the entire
taxabl e year ending on Date d since Bank satisfied the definition of bank
under section 585(a)(2)(B) (without regard to the second sentence thereof) for
a substantial part of the tax year which included the beginning of the year.

RULI NG NUMBER 2

For the year ended Date e, Bank nay switch to the actual ratio nethod
prescribed in section 1.882-5(c)(2) by filing an anended tax return for such
year. An anmended return with respect to this election for the taxable year
ended Date e may be satisfied by furnishing a witten statenent that includes
this private letter ruling in the sanme manner prescribed by section 1.482-
1(h)(2)(iii)(B) within 60 days of the date of this letter and wi thout regard
to the requirenents of section 1.6664-2(c)(3). |f Bank switches to the actua
ratio for the taxable year ending Date e, Bank rmust remain on such nethod for
a mnimumof five years and may not nmake a new el ection before the end of such
requisite period without the consent of the Comm ssioner or his delegate. |If
Bank does not switch to the actual ratio for the taxable year ending Date e by
filing an anmended return, Bank may nake the election with its original tinely
filed return (including extensions) for the year ended Date f. |If Bank nakes
the actual ratio election for the year ended Date f, Bank nust renmain on the
actual ratio for a mninmumof five years even if Bank obtains another banking
license in the United States and begi ns banki ng operations that qualify it as
a bank within the neaning of section 585(a)(2)(B) (without regard to the
second sentence thereof) during that mninmumfive year period. For any year
as of the taxable year ended Date e that Bank does not nmake an actual ratio
el ection, Bank’s fixed ratio will be fifty percent.

Except as expressly provided herein, no opinion is expressed or inplied
concerning the tax consequences or any aspect of any transaction or item not
di scussed or referenced in this letter.

A copy of this letter nust be attached to any income tax return to which it
is relevant, including any anmended or previously filed return

This ruling is directed only to the taxpayer(s) requesting it. Section
6110(k) (3) of the Code provides that it may not be used or cited as precedent.

In accordance with the Power of Attorney on file with this office, a
copy of this letter is being sent to the taxpayer.

Si ncerely,

Paul Epstein

Seni or Techni cal Revi ewner

Branch 5, Ofice of Associate Chi ef
Counsel (International)



