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This is in response to the , letter filed by your
aut horized representative on your behalf, as supplenented by correspondence
dat ed , in which you request several letter rulings under section
402 of the Internal Revenue Code. The following facts and representations
support vyour ruling request

On Date 1, Conpany A and Plan X were named as defendants in a class
action filed by participants or former participants of Plan X or a predecessor
plan. Plan X is a defined benefit, pension, plan that your authorized
representative asserts is qualified within the meaning of Code section 401(a).

On Date 2, Court B certified the class (*Class”) as containing persons
who "-received lunp sumretirenent benefits fromPlan X or a predecessor
retirement plan between January 1, 1992 and the date of judgnent in this matter
excluding (i) persons who received |less than $25,000 and who were age 65 or
ol der on the date(s) of payment; and (ii) all individual defendants naned
herein..." Additionally, persons who are or were eligible to be nmenbers of the
class in a related class action or who received or are eligible to receive a
distribution fromthe settlenent fund therein are not menbers of the class in
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this case. Your authorized representative asserts, on your behalf, that
approxi mately 800 Plan X participants are nmenbers of the class.

The class action alleged that affected Plan X participants, who are
menbers of the class, received lunp sumretirement benefits which were
m scal culated. The miscalculation involved, in part, use of a higher Pension
Benefit Guarantee Corporation (PBGC) discount rate than that required under the
terns of Plan X or a predecessor plan

The class action alleged that, in inproperly conputing the single sum
distributions of the class menbers, the defendants violated provisions of the
Enpl oyees Retirement Income Security Act of 1974, as anmended (ERISA},
conm tted breaches of fiduciary duty, breaches of contract and acts of conmon
| aw conversion, and violated terms of Plan X and of its predecessor plans.
Specifically, the plaintiffs alleged, in part, that the defendants breached
their fiduciary duties to nmenbers of the class (1) in the way they conputed the
amount (s) of their single sum distributions, and (2) by providing inaccurate
information to menbers of the class concerning the way in which the single sum
paynents were calculated. The conplaint specifically alleged that |unmp sum
distributions of affected class menmbers were conmputed using a PBGC rate of
interest not called for under relevant plan ternmns.

On Date 3, a settlement ("Settlenent”) was reached between nenbers of the
plaintiff class and all naned defendants including Company A and Plan x

The Settlenent has been approved by Court B, a court having jurisdiction
over the above-referenced class action suit.

Under the ternms of the Settlenent, within three business days follow ng
the date when Court B enters the Prelimnary Order Approving settlement, the
defendants in the class action suit shall pay in inmediately avail able funds
the anobunt of Sum 1 plus sinple interest at the rate of 5.00 percent per annum
from Date 4 into an escrow account, Fund F, such funds to thereafter be held
and di sbursed pursuant to the Escrow Instructions and Court order

The settlement agreenment provides, in pertinent part, that each "Eligible
G ass Member's" lunp sum benefit shall: (i) enploy 100% of the applicable
Pension Benefit Guaranty Corporation imediate and deferred rates, (ii) use age
65 benefits, including mninum benefits, and (iii) include the applicable post-
retirement death benefit.

Your authorized representative has asserted that the settlenment funds
were paid out of the assets of Conmpany A and not fromthe assets held in Plan
X's trust. Currently the balance of settlenent funds, after payment of
litigation costs and expenses, renmains in Fund F. Under the Settlenent, Fund F
is responsible for calculating and di sbursing amounts payable to class nmenbers.
The Settlement further provides that Fund F will make distributions in the sanme
manner and form as specified under the terms of Plan X or a predecessor plan as
al leged by the plaintiff class and as provided under the Date 3 settlenent.
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Your authorized representative has asserted on your behalf that Conpany A
either is, or, attimesrelevant to this ruling request, was a sponsor of Plan
X. Additionally, Plan X and its predecessor plans are qualified under Code

section 401(a) and their trusts exenpt under code section 501(a). Furthernore,
your authorized representative asserts that Plan X and its related trust is
still in existence and has not been term nated.

Addi tionally, your authorized representative has asserted on your behalf
that the funds deposited in Fund F pursuant to the Date 3 Settlenent Agreenent,
net of expenses, will be disbursed to the affected class nenbers.

Based on the above facts and representations, you, through your
aut horized representative, request the following letter rulings:

(1) Distributions fromFund F qualify for treatnent in
accordance with the provisions of Code section
402;

(2) distributions fromFund F to claimants thereof are

eligible for tax-deferred rollover treatment pursuant to Code
section 402{c}; and

(3) the 60-day rollover period prescribed in Code
section 402{c) (3) comences fromthe date a
distribution fromFund F is received by the payee
or distributee thereof.

Wth respect to your ruling requests, Code section 402(a) (1) provides
that, except as otherwi se provided in this section, any amount actually
distributed to any distributee by an enployees' trust described in section
401(a) which is exenmpt fromtax under section 501(a) shall be taxable to the
distributee, in the taxable year of the distributee in which distributed, under
section 72 (relating to annuities).

Code section 402(c) (1) provides that, if an enployee transfers any
portion of an eligible rollover di stribution into an eligible retirenent plan,
the amount so transferred shall not be includible in inconme for the taxable
year in which paid.

Code section 402({c) (4) provides that an "eligible rollover distribution"
is adistribution to an enployee of all or any portion of the balance to the
credit of the enployee in a qualified trust; except that such termshall not
i ncl ude-

(A) any distribution which is one of a series of substantially equa
periodic paynents (not |ess frequently than annually) nade-

(i) for the life (or life expectancy) of the enployee or the joint

lives (or joint |ife expectancies) of the enployee and the
enpl oyee' s desi gnated beneficiary, or
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(ii) for a specified period of 10 years or nore, and

(B) any distribution to the extent such distribution is required under
section 401(a) (9).

Code section 402(c) (8} (B) defines an eligible retirenent plan to include,
an individual retirenment account described in Code section 408(a), an
i ndi vi dual retirement annuity described in Code section 408(b); a qualified
trust, and an annuity plan described in Code section 403(a).

Code section 402 (c) provides, generally, that section 402(e} (1) shall not
apply to any transfer of a distribution nade after the 60th day follow ng the
day on which the distributee received the property distributed.

In this case, the nenbers of the plaintiff class in the class action
referenced above were entitled to receive lunmp sumdistributions fromPlan X or
a predecessor plan. The class members received single sum distributions which
their suit, referenced above, alleged were less than the distributions to which
they were entitled under the provisions of Plan X or a predecessor plan
The settlenent proceeds represent ampunts to which the class members assert
they were entitled under the provisions of Plan X or a predecessor plan

Fund F was created under an order entered by Court B as part of the
settlenment resolving the above-referenced class action for the sole purposes of
hol ding additional anounts due, and naking distributions to, affected
participants in Plan X or a predecessor plan who were members Of the class.
Amounts in Fund F were transferred fromthe assets of Conpany A a defendant in
the class action

Code section 402(c), by its terms, refers to distributions made froma
Code section 401(a) retirenment plan. The distributions in this case, which
will be made from Fund F, are equal to the anmpbunts due affected plan
participants under plan ternms. Affected Plan X, or predecessor plan,
participants were entitled to receive single sumdistributions in amunts fixed
by relevant plan terms and conputed with reference to interest assunptions used
to conpute the plan distributions. Affected plan participants did not receive
correct distributions from the plan(s). The proposed distributions fromFund F
are intended to make up said shortfalls.

However, as noted above, the settlenent proceeds which will be used to
nmake the distributions were funded fromthe general assets of Conmpany A and not
from funds held in the trust of Plan X.  As such, under the facts presented in
this case, it is not appropriate to treat the Fund F distributions as being
made fromeither Plan X or a predecessor plan, since, for purposes of Code
section 402, it is not appropriate to deem Fund F as holding Plan X or
predecessor plan funds and as constituting an extension of Plan X or a
predecessor plan and its related trust.

Based on the facts presented in this particular case, Fund F will not be
treated as holding assets of Plan X Thus, we believe that it is not
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appropriate for distributions fromFund F to qualify for Code section 402(c)
treat ment

Therefore, with respect to your ruling requests, we conclude as foll ows:

(1) Distributions fromFund F will not qualify for treatnent in
accordance with the provisions of Code section
402;

(2) distributions fromFund F to claimants thereof are
not eligible for tax-deferred rollover treatnent pursuant to Code
section 402(c); and

(3) based on our response to the second ruling request, the third
ruling request is noot

This letter ruling was authored by
who may be reached at

Pursuant to a power of attorney on file in this office, copies of this
letter ruling are being sent to your authorized representative(s).

Sincerely yours,

b Vo

rances V. Sloan

Chief, Enployee Plans
Technical Goup 3

Tax Exenpt and CGover nment
Entities Division

Encl osures:

Del eted copy of letter ruling
Form 437
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