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This is in response to a letter dated Septenber 18, 2000, as
suppl emented by additional correspondence dated August 2, 2001, in
whi ch your authorized representative requested a ruling on your behalf
under section 414(e) of the Internal Revenue Code ("Code").

In support of your ruling request you have submtted the
follow ng representations and infornation:

The Enployer is a not-for-profit corporation chartered in ****
under the laws of State D. Under its Articles of Incorporation,
Church A and Church B are the Enployer's two nmenbers, wth each nmenber
el ecting one-half of the Enployer's Board of Trustees.
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The Enpl oyer's purpose, as stated in its Articles of
I ncorporation is establishing, maintaining, operating, managing,
controlling, and regulating a residential hone or hones for aging
persons and providing related services. The Enployer was organized to
create, mmintain, and operate retirenment health care facilities in a
manner designed to satisfy the primary needs for elderly persons,
including the need for housing, the need for health care, and the need
for financial security and to provide residential facilities
specifically designed to meet the physical, emotional, recreational,
and social needs of the elderly. The Enpl oyer began operations in
Gty E of State Din **** and has been in continuous operation since
that date.

The Enpl oyer's mission statement el aborates on the purposes set
forth inits Articles of Incorporation, enphasizing that Church A and
Church B were notivated to create the Enployer out of their concern
for the spiritual, emotional and physical well-being of ol der persons,
in particular those who are, or have been, membersof Church A or
Church B. The two churches bring to their endeavor a spirit of |ove
and caring, based on their nutual religious principles, which enables
the Enployer to operate without a design for profit but with concern
for residents' well-being as a primary focus. The Enployer provides a
spectrum of living arrangenments and services for what is generally
denom nated a "life-care" community, including independent |iving,
nursing care, clinical Sservices, meals, Spiritual, social and cultura
activities, housekeepi ng and other services for persons who feel
confortable living in a comunity sponsored by religious organi-
zations. Al of these services are provided in a caring, supportive
environment by staff members of the Enpl oyer who have respect and
enpathy for the individuality, integrity, and independence of all
residents. The Enployer seeks to encourage each resident to maximize
his or her independence by providing an atnosphere where participation
in educational, cultural, community, and spiritual prograns is
encour aged.

The Enployer's two nenbers are conventions or associations of
churches |ocated in the eastern part of State D. Each corporate
member qual i fi es as an organi zation described in Code § 501 (c) (3},
that is exenpt fromtax under Code § 501(a). Because each nenber of
the Enployer is a convention or association of churches organized and
operated exclusively for religious purposes, each is exenpt fromthe
requi rement, under Code § 508, of giving notice to the Secretary of
the Treasury of application for recognition of exenption under sec-
tions501(c) (3). Each nenber of the Enployer elects one-half of the
Enpl oyer's Board of Trustees, assuring that representation of Church A
and Church B on the Board is always equal. Anendnent of the
Enployer's Articles of Incorporation, or any plan of nerger or
consolidation involving the Enployer, requiresthe approval of each
corporate nenber.
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The Chairman of the Enployer's Board of Trustees is elected by
the Board fromanong its own nmenbership. Under Article Il of the
Enpl oyer's Amended Byl aws, the heads of Church A and Church B serve as
ex-officio menbers of the Board of Trustees with all the rights of a
Trustee. At all times, at least six Board nmenbers nust be nenbers in
good standing of Church A and another six Board nenbers nust be
members of good standing in Church B. In addition to the heads of
Church A and Church B, the Enployer's Board of Trustees currently
includes two individuals who are nmenbers of the clergy--one from each
corporate nember. A Church B minister currently serves as the Vice
Chairman of the Board of Trustees. The Enployer's staff includes a
chaplain who acts as the staff representative to the Board of Trustees
in religious matters.

In the event of dissolution of the Enployer, the Enployer's
Articles of Incorporation provide generally that all remaining assets
of the Enployer shall be distributed first to Churches A and B in
equal shares, provided such organizations then qualify as exenpt
organization(s)under Code § 501{c) (3), and secondly to such ot her
organi zation(s) exenpt under section s501{c) (3) as the Enployer's Board
of Trustees so determ nes.

Each year, as part of the proceedings of its annual convention
Church A publishes a directory of institutions and organizations
affiliated with Church A.  The Enployer is listed in that directory.

In **** the Internal Revenue Service determned that the Enployer
is an organi zati on described in Code § 501(c) (3) and exenpt fromtax
under § 501(a).

In 1983, in furtherance of its goals and m ssion of establishing
and operating a life-care community for the elderly, the Enployer
established, and currently continues to nmaintain, the Plan for the
benefit of its enployees and their beneficiaries. You represent that
the Plan is an arrangenent intended to be a tax-sheltered annuity
program under section 403(b) of the Code. The Enployer has never
received notice of default fromthe Secretary of the Treasury wth
respect to the Plan's failure to nmeet any of the requirenents for
church plan status under Code § 414(e)

Until *FFFEEEEEREEEE the Plan provided that it would be
adm ni stered by such person or persons as the Enpl oyer appointed. I'n
the absence of an appointnent, the Enployer served as the Plan
Adm nistrator. However, as of ***x*+xxx*%*x%%  the Plan was anended to
provide that it would be adm nistered by such person (adm nistrator)
or persons (admnistrative commttee) as are appointed by the Chairman
of the Board of Trustees. Since **#***xxxxx+xxx the Plan has been
adm ni stered by an adm nistrative committee("Committee") The
committee currently is conposed of three of the Enpl oyer's enpl oyees,
appoi nted by the Chairman of the Board of Trustees who serve at the




pl easure of the Enployer. The Conmttee's principal purpose is the
admni stration or funding of the Plan, and it will continue to
adm ni ster the Plan pursuant to the governing Plan docunent.

Based on the statenents and representations provi ded above, you
seek a private letter ruling that the Plan is a church plan under the
provi sions of section 414(e) of the Code.

A tax-sheltered annuity program under Code § 403 (b) that includes
enpl oyer contributions generally nmust nmeet the mninmm participation
requi renents of section 410. However, section 410 contains an
exception for a "church plan" as defined in Code § 414(e), unless an
el ection has been made to be governed by the Enployee Retirenent
I ncome Security Act of 1974 ("ERISA™) in accordance with section
410(d). Further, only the enployer or admnistrator of a plan or
program subject to ERISAis required to file Form 5500 or Form 5500C
(Annual Return/ Report of Enployee Benefit Plan); pension benefit
plans and various welfare benefit plans that are church plans are
excused fromthe filing. See Announcenent 82-14s, 1982-47 |.R B. 53,
and sections 1A and 2B of the instructions to Form 5500.

Section 414 (e) (1) of the Code generally defines a church plan as
a plan established and naintained for its enployees (or their
beneficiaries) by a church or by a convention or association of
churches which is exenpt from taxation under section 501.

Section 414 (e) (3) {(a) of the Code provides that a plan will be
treated as a church plan if it is maintained by an organi zation
whether a civil law corporation or otherw se, the principal purpose or
function of which is the admnistration or funding of a plan or
program for the provision of retirenent benefits or welfare benefits,
or both, for the enployees of a church or a convention or association
of churches, if such organization is controlled by or associated with
a church or a convention or association of churches.

In pertinent part, section 414 (e) (3) (B) of the Code provides
that an "enployee" of a church or convention or association of
churches shall include an enployee of an organization, whether a
civil law corporation or otherwi se, which is exenpt from tax
under section 501 of the Code, and which is controlled by or
associated with a church or a convention or association of
chur ches.

Section 414 (e) (3) (C) of the Code provides that a church or a
convention or association of churches which is exenpt from tax
under section 501 shall be deened the enployer of any individua
i ncluded as an enpl oyee under subparagraph (B).
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Section 414 (e) (3) (D} of the Code provides that an
organi zation, whether a civil |aw corporation or otherwise, is
"associated" with a church or convention or association of
churches if the organization shares common religious bonds and
convictions wth that church or convention or association of
chur ches.

Section 414(e) (4) of the Code provides, in pertinent part, that
if a plan, intended to be a church plan, fails to neet one or nore of
the church plan requirenents and corrects its failure within the
correction period, then that plan shall be deened to neet the
requirenents of section 414(e) for the year in which the correction
was made and for all prior years. Section 414(e) (4) (C) provides, in
pertinent part, that the term "correction period" neans the period
ending 270 days after the date of nmailing by the Secretary of a notice
of default with respect to the plan's failure to neet one or nore of
the church plan requirenents.

In order for an organization that is not itself a church or
convention or association of churches to have a church plan under
section 414(e) of the Code, that organization nust establish that
its enployees are enployees or deened enployees of the church or

convention or association of churches under section 414(e) (3) (B).
Enpl oyees of any organization maintaining a plan are conS|dered
to be church enployees if the organization: (1) is exenpt from

tax under section 501 of the Code; (2) is controlled by or
associated with a church or convention or association of
churches; and (3) provides for admnistration or funding (or
both) of the plan by an organization described in section
414(e) (3) (A) of the Code.

In this case the Enployer is a not-for-profit corporation
organi zed under the laws of State D. The Enployer is chartered for
t he purpose of establishing naintaining, operating, managing,
controlling, and regulating a residential hone or hones for aging
persons and providing related services in City E of State D. The
Enpl oyer was organi zed, pursuant to the teachings and tenets of its
menber religious organizations, to create, nmaintain, and operate
retirenent health care facilities in a manner designed to satisfy the
primary needs of elderly persons. These needs include housing,
health care, and financial security. The Enployer provides
residential facilities specifically designed to nmeet the physical
enmotional, recreational, and social needs of the elderly. Al though
residents in the Enployer's facilities are accepted on a nonsectarian
basis, it is expected that such residents will feel confortable in a
community sponsored and operated by religious organizations.
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Church A and Church B are the Enployer's two corporate nenbers
and each is represented to be a convention or association of churches
establi shed exclusively for religious purposes. Each member elects
one-hal f of the Enployer's Board of Trustees. The Enployer's Byl aws
provi de that the heads of Churches A and B serve ex officio on the
Enpl oyer's Board of Trustees. Currently, two other members of the
clergy--one from Church A and another from Church B--al so serve on the
Board. At least six nmenbers of the Board of Trustees nust also be
adherents, and active nenbers, of Church A, and six Board members must
be adherents, and active nmenbers, of Church B. Amendnent of the
Enpl oyer's charter requires the approval of each corporate nenber and,
in the event of the Enployer's dissolution, the Enployer's assets are
distributed to Churches A and B in equal shares, provided they remain
t ax- exenpt under Code § 501 (c) (3). The Chairman of the Enployer's
Board of Trustees is elected by the Board fromanong its own menber-
ship. Both Church A and Church B are represented to be conventions or
associ ations of churches located in the eastern part of State D, and
they bring to their endeavors on behalf of the elderly a spirit of
| ove and caring which enables the Enployer to operate w thout a design
for profit but with concern for residents’ well being as a prinmary
f ocus.

In conjunction with its annual neeting, Church A publishes a
directory of affiliated organizations. The Enployer is included in
the Church A Directory as an organi zation affiliated with Church A

The Internal Revenue Service has determ ned that the Enployer is
an organi zation described in Code § 501(c) (3) that is exenpt fromtax
under § 50l{a).

Based on the foregoing, it is concluded that the Enployer is an
organi zation that shares common religious bonds and convictions wth
both Church A and Church B. The Enployer is, therefore, an
organi zation that is associated with a church or convention or
associ ation of churches within the nmeaning of Code § 414(e) (3) (D), for
pur poses of the church plan rules. It is further concl uded,
therefore, that the Enployer's enployees are deened to be enpl oyees of
a church or convention or association of churches under the rules of
Code § 414 (e) (3) (B), and conversely, that either Church A or Church B
may be considered the enployer of these enployees under the rules of
Code § 414 (e) (3) (C).

Havi ng established that the Enployer's enployees are considered
to be enployees of a church or convention or association of churches,
the remai ning question is whether the committeei s an organi zation
controlled by or associated with a church or convention or association
of churches, that has as its principal purpose or function the
adm ni stration or funding of a plan or plans for the provision of
retirenent benefits or welfare benefits, or both, within the neaning
of section 414(e) (3) (A) of the Code
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Until #***%x*xx**xkxxx% the Plan provided that it would be
adm ni stered by such person or persons as the Enployer appointed. In
the absence of an appointnent, the Enployer served as the Plan
Adm nistrator. However, as of *#+«*x***xxxxxxx%x the Plan was anended to
provide that it would be admnistered by such person (admi nistrator)
or persons (admnistrative committee)as are appointed by the Chairman
of the Enployer's Board of Trustees. Since ****¥*wx***x%% the Plan
has been adm nistered by the Commttee, which is conposed of three of
the Enployer's enployees. The Committee's principal purpose is the
adm nistration or funding of the Plan, and it will continue to
adm ni ster the Plan pursuant to the governing Plan docunent.

As constituted prior to ***xxxxxx%xxx%x% the Plan Adm ni strator
was not an organi zation that metall the requirenents of Code §
414 (e) (3) (A), because the Enployer itself could serve as Plan
Administrator. However, the Plan amendment of *******xxxxx*x ranppyed
this defect fromthe Plan. As of **xxxxx%xxx%*x therefore, the
Commi ttee becane an organi zation, controlled by or associated with
Churches A and B, the principal purpose or function of which is the
adm nistration or funding of a plan or program for the provision of
retirement benefits or welfare benefits, or both, for individuals
deened to be enpl oyees of those churches. Therefore, it is concluded
in this case that the committeeis now, and continues to be, an
organi zation that neets the requirements of Code § 414 (e) (3) (A) for
pur poses of the church plan rules.

Accordingly, the Service rules that the Plan is a church plan
within the meaning of section 414(e) of the Code.

Further, under the rule of Code § 414 (e) (4), any plan that fails
to meetthe church plan requirements of Code § 414(e), and corrects
its defects within the correction period, is considered to be a church
plan in the year in which the correction occurs and in all prior
years. Therefore, in this case, the Plan, anmended as described above,
is deemed to be a church plan for the year in which it was anended,
and in all prior years.

This letter expresses no opinion as to whether the Plan satisfies
the requirements for a qualified tax sheltered annuity program under
Code § 403(b). The determination as to whether the Plan is a
qual ified program under section 403(b) requires the issuance of a
separate private letter ruling by the Enployee Plans Technical Ofice
of Rulings and Agreenents, Washington, D. C.  See Revenue Procedure
2001-4, 2001-1 I.R B. 121 (January 2, 2001).

Wiile not crucial to our holding above, we note that, under
Code § 403(b) (1) (D), an arrangenent intended to qualify under section
403 (b) must satisfy the nondiscrimination requirenments of section
403 (b) (12) . These rules do not, however, apply to plans nuaintained by
“churches" or "qualified church-controlled organizations" as defined




in section 3121(w) (3) (A and (B) of the Code. This ruling expresses
no opinion as to whether the Enployer is a "church" or "qualified
church-controll ed organization" within the nmeaning of section 3121(w).

This ruling is directed only to the taxpayer who requested it.
Section 6110(k) (3) of the Code provides that it may not be used or
cited by others as precedent.

~ Should you have any questions regarding any aspect of this
private letter ruling, please contact **xxxxxxkkkkkkkkkkikkkrkx
TkkkhkhhhkhhdhkhkkXhhhhhdekdd kkkkkkkk*d oan he reached ab ***xkkkdhkkx

(tel ephone), or ***x*xxxxxsx (FAX).

Sincerely,

§:;;2;£?L/ \l;ZCLQSéQQL/

John Swi eca, Manager

Enpl oyee Pl ans Technical Goup 1

Tax Exenpt and Gover nnent
Entities Division

Encl osur es:
» Deleted Copy of this Letter
» Notice of Intention to Disclose, Notice 437
» Copy of Notification Letter (Form 1155) to Authorized
Representative




