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Dear **********‘k:

This is in response to a letter dated July 7, 2000, as
suppl enented by additional correspondence dated March 7 and April 16,
2001, in which your authorized representative requested a private
letter ruling on your behalf concerning issues arising under
section 402 of the Internal Revenue Code {"Code").

Wth regard to your ruling request, your authorized repre-
sentative has submtted the follow ng facts and representations:

The Taxpayer, a former officer of the Enployer, retired on
*xxkkkkxkxxxkxkxx  gfter 19 years of service with the Enpl oyer and
more than five years of participation in the Enployer's Plan.

Taxpayer has attained age 59%, but not age 70%. The Plan is a profit
sharing plan with a cash or deferred arrangenent qualified under Code
§§ 401(a) and 401(k), with a related trust that is tax-exenpt under
Code § 501{a). Prior to ****,  the Plan was a thrift plan, accepting
enpl oyee after-tax and matching contributions. Throughout the
Taxpayer's participation in the Plan, a portion of the Taxpayer's Plan
accounts were invested in shares of stock of the Enployer and its
predecessors ("Enployer Securities") The Enployer Securities
purchased for the Taxpayer by the Plan satisfy the definition of such
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securities found in section 402(e} (4) (E) of the Code. Assets so
i nvested included enployer contributions, enployee pre-tax
contributions, and enployee after-tax contributions.

The Taxpayer has not participated in any other plan requiring
aggregation with the Plan for purposes of determning the balance to
the credit of his account. Before 1987, the Taxpayer made a
wi t hdrawal , pursuant to the Plan's provisions as they existed at that
time, of a portion of the after-tax contributions in his account.

The Taxpayer now intends to elect a distribution of his entire
account balance within one taxable year. Taxpayer will direct the
Plan trustee to distribute the Enployer Securities and remaining
after-tax contributions directly to him and to transfer his renaining
account balance directly to an individual retirement account described
in section 408(a) of the Code ("the IRA"). The purpose of the
distribution is to defer taxation on the net unrealized appreciation
("NUua") attributable to the Enpl oyer Securities distributed fromthe
plan to the extent permtted under Code § 402 (e) (4) (B) and applicable
regul ati ons.

Based on the facts and representati ons presented by your
aut hori zed representative, you request the follow ng rulings:

1. That a distribution to the Taxpayer within a single taxable
year of the Taxpayer of all Enployer Securities and any after-tax
contributions credited to himunder the Plan, coupled with a direct
rollover to an eligible retirement plan of the remaining bal ance to
the credit of the Taxpayer pursuant to an el ection under section
401{a) (31) (a) of the Code, constitutes a lump sum distribution under
section 402(e) (4) (D); and

2. That the net unrealized appreciation in the qualifying
securities of the Enployer corporation that are distributed to the
Taxpayer as part of the lunp sumdistribution will not be includible
in the Taxpayer's gross income in the year of the distribution.

Wth respect to the ruling requests, Code § 402(a) provides that
an anmount actually distributed to a taxpayer by a trust described in
section 401(a) which is exenpt from tax under section 501(a) shall be
taxable to the taxpayer in the year of distribution under section 72
(relating to annuities).

Code § 402(e) (4) (B) provides in pertinent part that, for purposes
of Code §§ 402(a) and 72, in the case of any lunp sum distribution
whi ch includes securities of the enployer corporation, there shall be
excluded fromgross income the NUA attributable to that part of the
di stribution which consists of securities of the enployer corporation.
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Code & 402(e) (4) (¢) provides that, for purposes of subpara-
graph (B), NUA and the resulting adjustnents to basis shall be
determined in accordance with regul ations prescribed by the Secretary
[of the Treasury].

Section 1.402(a)-1(b) (1) (i) (a) of the Income Tax Regul ations
("Regul ations") provides that if a distribution froma trust described
in Code section 401(a) constitutes a total distribution of the bal ance
to the credit of an enployee, then the anount to be excluded fromthe
distributee's incone is the entire NUA attributable to that part of
the total distribution which consists of securities of the enployer
cor poration

Section 1.402(a)-1(b) (2) (1) of the Regul ations defines NUA in
securities of the enployer corporation as the excess of the narket
val ue of such securities at the tine of distribution over the cost or
ot her basis of such securities to the trust.

Code § 402(e) (4) (D) defines a "lump sum distribution," for
purposes of this paragraph, as the distribution or paynent within 1
taxabl e year of the recipient of the balance to the credit of an
enpl oyee that becones payable to the recipient-(l) on account of the
enpl oyee's death, (Il) after the enployee attains age 59 i/2, (IIl) on
account of the enployee's separation from service, or (IV) after an
enpl oyee has become disabled (within the nmeaning of section 72(m (7)),
froma trust that fornms part of a plan described in Code § 401{a) and
which is exenpt fromtax under section 501 or froma plan described in
section 403(a).

Code § 402{(c) (4) provides that the term"eligible rollover
di stribution" means any distribution to an enployee of all or any
portion of the balance to the credit of the enployee in a qualified
trust except the follow ng distributions:

(A) any distribution which is one of a series of substantially
equal periodic paynents (not less frequently than annually) made --

(i) for the life (or life expectancy) of the enpl oyee or
the joint lives {(or joint |ife expectancies) of the
enpl oyee and the enpl oyee's designated beneficiary, or

(ii) for a period of 10 years or nore,

(B) any distribution to the extent the distribution is required
under Code section 401(a) (2), and

(c) any hardship distribution described in Code section
401 (k) (2) (B) (1) (1V).

Code § 402(e) (8) defines an "eligible retirement plan" as (i} an
i ndividual retirenent account described in section 408(a), (ii) an
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individual retirement annuity described in section 408(b) (other than
an endownent contract), (iii) a qualified retirement plan described in
section 401(a), and (iv) an annuity plan described in section 403(a).

Code § 202(c) (3) provides, generally, that the section
402(e) (1) rollover rule shall not apply to any transfer of a
distribution made after the 60th day follow ng the day on which the
distributee received the property distributed.

Section 401{a) (31) (A) of the Code provides that a trust shal
constitute a section 401(a) qualified trust only if the plan of which
such trust is a part provides that if the distributee of any eligible
rollover distribution --

(i) el ects to have such distribution paid directly to an
eligible retirement plan, and

(ii) specifies the eligible retirement plan to which such
distribution is to be paid (in such formand at such
time as the plan adm nistrator nay prescribe), -

such distribution shall be nade in the formof a direct trustee-to-
trustee transfer to the eligible retirenent plan so specified.

Section 401(a) (31) (B) of the Code provides that subparagraph (n)
shall apply only to the extent that the eligible rollover distribution
woul d be includible in gross income if not transferred as provided in
subpar agraph (A} (determ ned without regard to sections 402{c) and
403(al) (4)}).

The term "eligible rollover distribution" when used in section
401(a) (31} of the Code has the same neaning as when used in section
402 (c) .

The term "eligible retirement plan" when used in section
401(a) (31) of the Code includes IrRAs defined in sections ao08{a) and
408 (b) of the Code

CGenerally, a direct trustee-to-trustee transfer described in
section 401{a) (31) of the Code constitutes a "direct rollover" of an
"eligible rollover distribution" and is entitled to tax-deferred
treatment pursuant to section 402(c) of the Code.

Section 1.401(a) (31)-1 of the Regulations, Question and Answer 5,
provides that an eligible rollover distribution that is paid to an
eligible retirement plan in a direct rollover is not currently
includible in the distributee's gross incone under Code § 402(c)
and is exenpt fromthe 20-percent withhol ding i nposed under
section 3405(c) (2).
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Section 1.401{a) (31)-1 of the Regul ati ons, Question and
Answer 14, provides, in pertinent part, that a direct rollover is a
distribution and rollover of the eligible rollover distribution and
not a transfer of assets and liabilities.

In this case the Taxpayer, who has not attained age 70 1/2, has
retired and separated from the service of the Enployer. As a result
of said separation from service, the Taxpayer intends to elect to
receive a distribution of the full amunt standing to his credit under
the Enployer's Plan within a single taxable year. Shares of the
Enpl oyer corporation's securities and remaining after- tax
contributions in his account will be paid directly to the Taxpayer;
the remaining balance will be distributed by neans of a direct
rollover to an IRA described under Code § 408({a).

Distribution of the Taxpayer's entire account balance in the
above manner is, therefore, a "lunp sumdistribution" as that termis
defined in Code § 402{e) (4) (D). Furthernmore, neither the Code nor the
regul ati ons promul gated thereunder preclude a distribution from being
treated as a lunmp sum distribution under section 402(e)(4) (p) for
pur poses of section 402(e) (4) (B) even if a portion of the distribution
is either rolled over or directly transferred into an |IRA

Accordingly, with respect to your ruling requests, we conclude
and rule as foll ows:

1. That a distribution to the Taxpayer within a single taxable
year of the Taxpayer of all Enployer Securities and any after-tax
contributions credited to himunder the Plan, coupled with a direct
rollover to an eligible retirement plan of the remaining balance to
the credit of the Taxpayer pursuant to an el ection under section
401(a) (31) (n) of the Code, constitutes a |lunp sum distribution under
section 402(e) (4) (D) of the Code; and

2. That the NUA in the qualifying securities of the Enployer
corporation that are distributed to the Taxpayer as part of the lunp
sum distribution will not be includible in the Taxpayer's gross incone
in the year of the distribution.

These rulings are based on the assunption that the Plan is
qual i fied under sections 401(a) and 401(k) of the Code and its rel ated
trust is tax-exenpt under section 3c1{a) at all tines relevant to this
ruling.

This letter ruling further assumes that the Taxpayer's
distributions fromthe Plan were nade, and will be made, in accordance
with the Plan's terns. It also assunmes that Taxpayer's |RA referenced
above, neets the requirenents of Code section 408(a).

This ruling is directed only to the taxpayer who requested it.
Section 6120(k) (3) of the Code provides that it may not be used or

cited by others as precedent.
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Copies of this ruling have been sent to your authorized
representative in accordance with a power of attorney on file in this
office. Should you have any questions pertaining to this letter, you
may contach *x*x*kdrkrkkkxdrxx of this office at FhxEkhkxkkkAhxkhwn

Sincerely,

~Tohn Seoieca

John Sw eca, Manager
Enpl oyee Plans Technical Goup 1
Tax Exempt and CGover nnent
Entities Division
Encl osures:
» Deleted Copy of this Letter
» Notice of Intention to Disclose, Notice 437

» Copy of Notification Letter (Form 1155) to Authorized
Representative




