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This letter responds to a letter dated April 12, 2001,
requesting a ruling supplenenting our prior |letter ruling dated
March 14, 2001 (PLR-111625-01) issued to your conpany and to
Controlled (the "Prior Letter Ruling"). The Prior Letter Ruling,
whi ch is incorporated herein by reference, addresses a
distribution (Step V) of Controlled stock by Distributing under
8 355 of the Internal Revenue Code (the "Spin Of") and vari ous
pre-Spin Of steps (including the Step IV issuance by Controll ed
of a portion of its stock to the public (the "IPO')). The |IPO
t ook place on Date 10.

The Spin Of was announced to the public (the
"Announcenent") on Date 5. The Spin Of was intended to occur
between Date 6 and Date 7, which are after the date of this
letter. At the tinme of the Announcenent, Distributing had
enj oyed many years of strong revenue growth, and projected
continuing revenue growh for the com ng year
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Subsequent to Date 5, Distributing suffered dramatic
econom ¢ reversals due to a nunber of factors, including a severe
contraction of Distributing’ s industry. During this period of
decline, Distributing’ s market capitalization dropped a% (which
Is nore than 85%, and Distributing posted record operating
| osses.

In response to these changed financial circunstances,
Distributing recently shifted its historic business strategy of
operating as an i ndependent conpany and entered into negotiations
w th Conpany X for the conbination of their businesses. As of
the date of this letter, it is anticipated that Conpany X (or a
related entity) will acquire the stock of Distributing (the
"Proposed Conbination") in a transaction that is intended to be
tax-free. The Proposed Conbination will nost |ikely constitute
an acquisition of a "50-percent or greater interest” (within the
meani ng of 8 355(e)(2)(A)(ii)) in Distributing. It is also
li kely that the Proposed Conmbination will occur either within 6
nont hs before or within 6 nonths after the Spin Of.

The taxpayer has represented that no di scussions or contacts
with Conmpany X took place before the Announcenent or at any tine
after the Announcenent prior to Month M and that the Spin Of is
still intended to occur between Date 6 and Date 7. The
i nformati on submtted al so suggests that, at the tinme of the
Announcenent, Distributing’ s size and position in its industry
made the possibility of any acquisition of Distributing very
renot e.

The taxpayer has al so represented that the business purposes
for the Spin Of that existed on Date 5 remain equally inportant
to Distributing and Controlled at this tine, and that the Spin
Of is intended to occur at approximtely the sanme tine and in
simlar formregardl ess of whether the Proposed Combi nation takes
place. Distributing has submtted substantial, extensively
detailed informati on and docunentation in support of these
representations, including affidavits from several senior
executives of Distributing and Controll ed.

One of the affidavits, executed by Distributing Senior
O ficer, indicates that, during discussions with Conmpany X
regardi ng the Proposed Combi nation, Company X expressed interest
in having Distributing retain Controlled. According to the
affidavit, Distributing told Conpany X on several occasions that
the Spin Of needed to proceed on schedule for reasons relating
to strategic conflicts and enpl oyee retention, regardl ess of the
Proposed Conbi nati on.

In connection with this supplenental ruling request,
Distributing represents that, as of the date of the Prior Letter
Ruling, representations (o), (p), (s), and (v) in that letter
were true as stated therein. Presently, Distributing nodifies
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representations (o), (p), (s) and (v) of the Prior Letter Ruling
as foll ows:

(Add the follow ng sentence at the end of prior
representation (0).) These business purposes existed at the tine
of the Announcenent, are equally inportant to Distributing and
Controlled at the present tinme, and are unaffected by the
busi ness purposes for the Proposed Conbi nati on.

(Add the follow ng sentence at the end of prior
representation (p).) The term"Acquisition,” as used in this
representation, includes the Proposed Conbi nati on.

(Add the follow ng clause at the end of the first sentence
of prior representation (s).) "and except for the Proposed
Conbi nation."

(Add the follow ng clause at the end of the |ast sentence of
prior representation (v).) "and except for the Proposed
Conbi nation."

Distributing al so represents that all of the other
representations in the Prior Letter Ruling continue to be true at
the present tine. Finally, Distributing nakes the foll ow ng
addi ti onal representation:

(ee) There were no discussions or contacts between
Di stributing and Conpany X before the Announcenment or at any tine
after the Announcenent prior to Month M (apart from any possible
routi ne business contacts unrelated to any acquisition of
Distributing).

ANALYSI S

In the present situation, the fact that Conpany X intends to
acquire a 50-percent or greater interest in Distributing raises
the question of whether the Spin Of and the Proposed Conbi nation
are part of the sanme plan for purposes of § 355(e) (a "Plan").
Sone of the facts in this case suggest that the Spin Of and
Proposed Conbi nation are part of a Plan, while other facts
i ndicate that the Spin Of and Proposed Conbi nati on are not part
of a Plan.

Facts indicating that the two transactions are part of a
Pl an include the foll ow ng:

(A) Proximty intinme. The Spin Of and the Proposed
Combi nation are anticipated to occur within 6 nonths of each
ot her.

(B) Intent to undertake the second transaction at the tine the
first transaction is consummated. Regardl ess of whether the




PLR-121115-01 -4-

(O

Conbi

(1)

(2)

(3)

(4)

(A,

Spin Of occurs before or after the Proposed Conbination, it
will be intended at the tinme of the first transaction that
the second transaction take place.

Acquisition was pursued in the period between the public
announcenent and the distribution. Distributing and Conpany
X began di scussing the Proposed Conbi nation, and decided to
pursue the Proposed Conbination, after the Announcenent and
before the Spin Of.

Facts indicating that the Spin Of and the Proposed
nation are not part of a Plan include the follow ng:

Severe and unexpected changes in Distributing’ s financial
condition. Distributing's extrene financial reversals
subsequent to the Announcenent, which notivated Distributing
to consider the Proposed Conbination, could not have been
expected at the time of the Announcenent. Furthernore, the
information submtted indicates that at the tinme of the
Announcenent the possibility that any acquisition of
Distributing could occur was renote.

Absence of discussions regarding the acquisition before the
public announcenent and until after unexpected events.
There were no di scussi ons between Distributing and
Controll ed before the Announcenent, and di scussions did not
begin until after the unexpected financial reversals

descri bed above.

Cor porat e business purposes for the distribution unrel ated
to the acquisition. Although facts (A), (B), and (C) above
m ght suggest that one of the reasons for the Spin Of was
to facilitate the Proposed Conbination or a simlar
transaction, the substantial docunentation submtted
regardi ng the continuing, independent inportance to
Distributing and Controll ed of the above-stated business
purposes for the Spin Of indicates that such business

pur poses are unrelated to the purposes notivating the
Proposed Conbi nati on.

Distribution will occur regardless of the acquisition.

Facts (1), (2), and (3) above, as well as other information
submtted, including the fact that Di stributing decided to
proceed with the Spin Of notw thstandi ng Conpany X s
expressed desire to have Distributing retain Controll ed,
indicate that the Spin Of would have occurred at around the
same tinme and in simlar formregardl ess of the Proposed
Conbi nat i on.

W concl ude that Facts (1), (2), (3), and (4) outweigh Facts
(B), and (C) in this case.
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Accordi ngly, based solely on the information submtted and
the representations set forth above, we rule as foll ows:

(15) The Proposed Combination will not be taken into account for
pur poses of 8§ 355(e).

In addition to the caveats in the Prior Letter Ruling, we
express no opi nion about the tax treatment of the Proposed
Conbi nation, or the effects of the Proposed Conbi nati on on any of
the rulings in the Prior Letter Ruling, except as specifically
provi ded above.

The rulings in this letter are based on facts and
representations submtted under penalties of perjury in support
of the request for rulings. Verification of this information may
be required as part of the audit process.

This ruling is directed only to the taxpayer(s) who
requested it. Section 6110(k)(3) provides that this ruling my
not be used or cited as precedent.

It is inportant that a copy of this letter, together with a
copy of the Prior Ruling Letter, be attached to the federal
i ncone tax returns of the taxpayers involved for the taxable
years in which the transactions covered by these letters are
consunmat ed.

Pursuant to the power of attorney on file in this office, a
copy of this letter is being sent to your authorized
representative.

Si ncerely,
Associ at e Chi ef Counsel (Corporate)
By Mchael J. WIder
Seni or Techni ci an Revi ewer,
Branch 1



