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Ladi es and Gentl enen:

This is in response to your ruling request dated
Novenber 30, 1999, as supplenented by correspondence dated
June 14, 2000, and Septenber 22, 2000, nade on your behal f
by your authorized representative, concerning the pick up
of enpl oyee contributions under Plan X pursuant to section
414(h) (2) of the Internal Revenue Code ("Code"). :

The following facts and representati ons have been
subm tted:

Plan X is a governnental defined benefit plan and
provi des pension benefits to participant/ menbers who are
enpl oyees of State A. Wth certain exceptions, Plan X
covers all State A enployees, conprised of the Goup B
Enpl oyees and Group C Enployees. Plan X received its nost
recent favorable determ nation letter as to its qualified
status under section 401(a) of the Code on Septenber 4,
1997.

Plan X' s basic benefit fornmula provides a retirenent
benefit of a percentage of final average conpensation
multiplied by years of credited service. Prior to July 1,
1974, participants were required to nake nandatory
contributions to Plan X. Plan X provides that a partici pant
who has made nmandatory contributions and term nates
enpl oynent prior to retirement may elect to receive a
refund of any of these contributions. Upon receipt of these
refunded contributions, a participant's service credit for
the tinme period covered by these contributions is
forfeited. Such refund is non-taxable, as the mandatory
contributions were previously made to Plan X with post-tax
dol | ars.
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If the former participant is subsequently rehired by
State A, the participant may elect to redeposit an anount -
equal to any such mandatory contributions that were
previously refunded, plus interest (" repurchased service
credit"). By making this repaynment, the participant is able
to "repurchase" the prior service that was cancel ed upon
the participant's earlier termnation of enploynent.

Repaynent may be nmade at any tinme prior to the date of the
participant's later retirement, in either lunp sumor in
instal |l ments.

Plan X also provides that participants may voluntarily
elect to purchase "additional service credits." The types
of service for which credits may be purchased are specified
in the relevant provisions of Statute T, some of which
include State A university service, county social services
agencies, state police/courts service,
maternity/paternity/child rearing |eave, nmunicipal/county
government service, federal and other state governnent
service, and military service. The anounts payable to Pl an
X by a participant for these service credits differ.

As with paynent for "repurchased service credit," a
participant nmay pay for "additional service credits" in
either a lunp sumor in installnments.

Plan X participants have no access to the contributions
made with respect to these "repurchased" and/or additiona
service credits (which are accounted for separately by Plan
X) while enployed, but they are returned to participants
upon term nation of enploynent or paid as a part of their
benefit upon retirenent. Up to this tinme, Plan X has
treated all contributions nade with respect to these
"repurchased" and/or additional service credits as having
been made on an after-tax basis.

Plan X now proposes to inplenent a tax-deferred
paynment system pursuant to which all of the contributions
made by participants with respect to these " repurchased"”
and/or additional service credits may be treated as "picked
up " under section 414(h)(2) of the Code. The Plan X Board,
having the power to promulgate rules for the inplenentation
and admnistration of Plan x, will adopt a resolution
whereby it is determ ned that contributions nade to
redeposit mnenber contributions previously wthdrawn (plus
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interest), or to purchase additional service credits, may
be picked up and paid by State A on behalf of any
participants in Plan X in accordance with section 414(h) (2)
of the Code, provided that resolutions to that effect are
adopted by Departnments M and N of State A Departnents M
and N of State A are the appropriate State A departnments to
aut hori ze these pick-up procedures.

Departrment M will adopt Resolution R with respect to
the Goup B Enployees participating in Plan X, and
Departrment N will adopt Resolution R with respect to the
G oup C Enployees participating in Plan X It has been
represented that Departnments M and N of State A are
aut hori zed to adopt Resolution R with respect to the Goup
B Enpl oyees and G oup C Enpl oyees, respectively.

Resolution R will approve and permt the contributions
made by participants with respect to both "repurchased" and
additional service credit to be treated as "picked up".
Under Resolution R each participant who elects to nake
contributions with respect to "repurchased" or additiona
service credits, wll execute FormP, a binding irrevocable
payrol | deduction authorization form which specifies the
nunber and dollar anount of the withhol ding deducti ons,
and prohibits the participants fromthereafter making a
prepaynent of the specified amobunts on an after-tax basis
by paying to Plan X directly. The payroll deduction
aut hori zation shall only term nate upon the conpletion of
the payroll deductions required for the purchase of service
credits or the participant's termnation of enploynent.

Resolution R specifically provides that (i) State A
agrees to assune and pay the anmounts that enployees woul d
be required to pay for "repurchased" or additional service
credits, (ii) the contributions, although designated as
enpl oyee contributions, wll be paid by State Ain lieu of
contributions by the enployees, and (iii) the enployees
will not be given the option of choosing to receive the
contributed amounts directly instead of having them paid by
State Ato Plan X

Based on the above facts and representations, you
requested the follow ng rulings:
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1. That the contributions made pursuant to a
participant's election with respect to-either
"repurchased"or additional service credits will be treated

as enpl oyer contributions "picked up" by State A within the
meani ng of Code section 414(h) (2), provided that such
contributions are made pursuant to Resolution R and Payrol
Deducti on Authorization Form P.

2. That the anounts "picked up" in connection wth
the contributions made with respect to "repurchased" or
additional service credits, will not be treated as "annua

additions" for purposes of section 415(c) of the Code.

Section 414(h) (2) of the Code provides that
contributions, otherw se designated as enpl oyee
contributions, shall be treated as enployer contributions
if such contributions are made to a plan described in
section 401(a) or 403(a) of the Code, established by a
state government or political subdivision thereof, or by
any agency or instrunentality of the foregoing, where the
contributions of enploying units are designated as enpl oyee
contributions but where any enploying unit picks up the
contributions, the contributions so picked up shall be
treated as enployer contributions.

Revenue Ruling 77-462, 1977-2 C. B. 358, addresses the
federal income tax treatnment of contributions picked up by
the enployer within the neaning of section 414(h)(2) of the
Code. In Rev. Rul. 77-462, the enployer school district
agreed to pick up the required contributions of the
eligible enployees under the plan. The revenue ruling held
t hat under the provisions of section 3401(a) (12) (A) of the
Code, the school district's picked-up contributions to the
plan are excluded from wages for purposes of the Collection
of Income Tax at Source on Wages, and no federal incone tax
withholding is required from enployees' salaries wth
respect to the said picked-up contributions. The revenue
ruling further held that the school district's picked-up
contributions are excluded from the gross incone of
enpl oyees until such tinme as they are distributed to the
enpl oyees.

Revenue Ruling 81-35, 1981-1 C. B. 255, and Revenue
Ruling 81-36, 1981-1 C.B. 255, provide guidance as to
whet her contributions will be considered as "picked up" by
the enployer. Both revenue rulings establish that the
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following two criteria nust be satisfied: (1) the enployer
nmust specify that contributions, although designated as
enpl oyee contributions, are being paid by the enployer in
lieu of contributions by the enployee; and (2) the enpl oyee
must not have an option of choosing to receive the
contributed amounts directly or to have them paid by the
enpl oyer to the plan.

In Revenue Ruling 87-10, 1987-1 C B. 136, the Service
consi dered whether contributions designated as enpl oyee
contributions to a governnmental plan are excludable from
the gross incone of the enployee. The Service concl uded
that to satisfy the criteria set forth in Revenue Rulings
81-35 and 81-36 with respect to particular contributions,
the required specification of designated enployee
contributions nust be conpleted before the period to which
such contributions relate.

In this case, with respect to contributions nade for
"repurchased service credit"or "additional service
credit," Resolution R which is to be adopted by Departnents
Mand N, in conjunction with the irrevocable payrol
deduction authorization (Form P}, satisfy the criteria of
Revenue Rulings 81-35, 81-36, and 87-10 by providing
that(i) the contributions, although designated as enpl oyee
contributions, are being paid by the enployer in lieu of
contributions by the enployee, and (ii) an enpl oyee who has
conpleted a payroll deduction authorization formis not
given the option of choosing to receive the contributed
anmounts directly in lieu of having thempaid to Plan X
Further, an enployee nust conplete the payroll deduction
aut hori zation form before the period to which the
contributions relate.

Accordingly, assumng the proposed pick-ups are
i mpl emented as proposed, we conclude with respect to ruling
request # 1 that the contributions nade pursuant to a
participant's election with respect to either "repurchased
service credit" or "additional service credits" wll be
treated as enployer contributions "picked up" by State A
within the neaning of Code section 414(h) (2), provided that
such contributions are nmade pursuant to Resolution R and
Payrol I ' Deduction Authorization Form P.
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Wth respect to ruling request #2, section 1.415-
3(d)of the Incone Tax Regul ations provides that where a
defined benefit plan provides for mandatory enpl oyee
contributions, the annual benefit attributable to such
contributions is not taken into account for purposes of
applying the limtations on benefits described in section
415(b) of the Code. Section 1.415-3(d) (1) further provides
that the nandatory enpl oyee contributions are considered a
separate defined contribution plan maintained by the
enpl oyer that is subject to the limtations on
contributions and other annual additions described in
section 415(c) of the Code. Enployee contributions that are
pi cked up by the enpl oyer pursuant to section 414(h) (2) are
treated as enployer contributions and, as such, are not
annual additions to a separate defined contribution plan
for purposes of section 415(c).

Accordingly, we conclude with respect to ruling
request #2 that the ampbunts "picked up” in connection with
the contributions nade with respect to "repurchased service
credit" or "additional service credits" will not be treated
as "annual additions" for purposes of section 415(c) of the
Code.

The effective date for the commencenent of any
proposed pick up cannot be any earlier than the |atest of
the following: (i) the adoption date of Resolution R (ii)
the effective date of Resolution R or (iii) the later of
the execution date or the effective date of the
participant's Payroll Deduction Authorization Form P.

These rulings are based on the assunption that Plan X
nmeets the requirenents for qualification under section
401 (a) of the Code at the tine of the proposed
contributions and distributions.

No opinion is expressed as to whether the anmounts in
guestion are subject to tax under the Federal Insurance
Contributions Act. No opinion is expressed as to whether
the anobunts in question are paid pursuant to a "salary
reduction agreenent” within the neaning of section
3121(v) (1) (B) of the Code.

This letter ruling is directed only to the taxpayer
that requested it. Section 6110(k) (3) of the Code provides
that it may not be used or cited by others as precedent.
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A copy of this letter ruling has been sent to your
aut hori zed representative in accordance with a power of
attorney on file in this office.

Sincerely yours,

oo & Eiddle, .

John G Riddle, Jr.
Manager, Enployee Pl ans
Technical Goup 4
Tax Exenpt and
Governnent Entities
Di vi si on

Encl osur es:

Del eted copy of the letter
Notice 437




