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Internal Revenue Service Department of the Treasury

Washington, DC 20224

S/P Al 07090

Contact Person:

P XXKKX XXKXX [ XXXXX
KXEKK Telephone Number:
XXXXX

In Reference to:
lege‘i_’:RA:TZ, Rm 4H
FEB | 2 200

Attn:  XXXXX XXXXX

Legend:

State A = XXXXX
Enpl oyer M = XXXXX
Pl an X = XXXXX
G oup B enpl oyees = XXXXX
Prposed Resolution N = xxXxxx

Proposed Payroll Authorization Form P
= O

Dear XXXXX:

This letter is in response to a request for a ruling,
dat ed xxxxx, 2000, as supplenented by correspondence dated
XXXXX, 2000, and xxxxx, 2001, submtted on your behalf by
your authorized representative, with respect to the federa
incone tax treatnment of certain contributions to Plan X
pursuant to section 414(h) (2) of the Internal Revenue Code.
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The followng facts and representations have been
subm tted:

Pursuant to the statutes of State A Plan X was
established for the retirenment benefit of the enployees of
State A and those of its political subdivisions and
instrunentalities. Enpl oyer M a political subdivision of
State A, is a participating enployer in Plan X Plan X is a
defined benefit plan intended to qualify under section
401(a) of the Code. Enpl oyee contributions to Plan X are
mandat ory.

Under the ternms of Plan X, an enpl oyee, upon
termnation of enploynment, may wi thdraw his or her enployee
contributions and the earnings attributable to such
contri butions. Under conditions specified in Plan X, an
enpl oyee, upon reenploynent, may redeposit into Plan X the
anmount of the withdrawal plus interest and receive credit
for past enploynent service. In general, any redeposit due
may be paid in a lunp sumor in installnment paynments through
payrol | deduction.

Enpl oyer Mis a political subdivision of State A
Among the enpl oyees of Enployer Mis Goup B Goup Bis
conposed of certain managenent-|evel enpl oyees. In lieu of
a reenpl oyed nmenber of Goup B making contributions to Plan
X for the purpose of restoring past service credit, Enployer
M proposes to pick up, pursuant to section 414 (h) of the
Code, any enployee contributions that a Goup B enpl oyee
makes to Plan X through installnent paynents for the purpose
of redepositing anmounts previously w thdrawn.

Proposed Resolution N has been drafted for adoption by
the Board of Directors of Enployer Mto effectuate the pick-
up. Proposed Resolution N authorizes the pick up of a
redeposit, as described above, that a G oup B enpl oyee nakes
to Plan X in order to restore service credit. Proposed
Resolution N provides that the cash salaries of Goup B
enpl oyees will be reduced by an anount equal to the
redeposit picked up by Enployer M that the contributions
paid by Enployer M pursuant to Proposed Resolution N,

al t hough designated as enployee contributions will be paid
by Enployer Mto Plan X in lieu of contributions by Goup B
enpl oyees, and that Goup B enployees will not have the

option to receive directly the anmounts picked up by Enployer
M instead of having such amounts paid into Plan X
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Proposed Payroll Authorization Form P details the
procedure for payroll deductions of picked-up anounts
subsequent to the adoption of Proposed Resolution N by
Enpl oyer M Proposed Payroll Authorization Form P
aut hori zes Enployer M to nake a deduction fromthe Goup B
enpl oyee's salary per pay period for the purpose of
restoring past service credits. Wth respect to the payrol
deduction, the Goup B enployee acknow edges that this is an
irrevocabl e deduction authorization; that after execution of
Proposed Payroll Authorization Form P, the Goup B enpl oyee
does not have the option of receiving the deduction anounts
directly instead of having them paid by Enployer Mto Plan
X; that these contributions are being picked up by Enployer
M and, although designated as enployee contributions, such
contributions are being paid directly to Plan X in lieu of
contributions by the Goup B enployee; that while this
agreenent is in effect, Plan X will only accept
contributions from Enployer M and not directly from the
G oup B enployee; that the payroll deduction authorization
will not becone effective until signed by the Goup B
enpl oyee and an authorized representative of Enployer M and
that the pick-up is only applicable to contributions to the
extent the contributions are deducted from conpensation
earned for services rendered subsequent to the effective
date of the pick-up

Proposed Resolution N provides that the effective date
of the pick-up is the later of the date Proposed Resol ution
N is signed or the date it is put into effect. Pr oposed
Payrol | Authorization Form P, which is conpleted subsequent
to the adoption of Proposed Resolution N, provides that such
form is not effective until signed by the Goup B enpl oyee
and an authorized representative of Enployer M

Based on the foregoing facts and representations, your
aut hori zed representative has requested rulings that:

(1) The anounts picked up and paid to Plan X in order to
redeposit previously w thdrawn contributions on behalf of a
G oup B enployee qualify as contributions that are picked up
by Enpl oyer M under section 414(h) (2) of the Code.

(2) No part of the redeposited contributions picked up
Enpl oyer M on behalf of a Goup B enployee will constitute
gross incone to that enployee for federal incone tax

treat ment.
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(3) The contributions picked up by Enployer Mwll be
treated as enployer contributions for federal incone tax
pur poses.

(4) The contributions picked up by Enployer Mw Il not
constitute wages from which federal income tax nust be
wi t hhel d.

Section 414 (h) (2) of the Code provides that
contributions, otherw se designated as enpl oyee
contributions, shall be treated as enployer contributions if
such contributions are made to a plan established by a state
governnent or a political subdivision thereof, which is
described in section 401(a), and are picked up by the
enpl oyi ng unit.

The federal incone tax treatnent to be accorded
contributions, which are picked up by the enployer within
t he meaning of section 414(h) (2) of the Code, is specified
in Revenue Ruling 77-462, 1977-2 C.B. 358. In that revenue
ruling, the enployer school district agreed to assune and
pay the amounts enpl oyees were required by state law to
contribute to a state pension plan. Revenue Ruling 77-462
concluded that the school district's picked-up contributions
to the plan are excluded from the enpl oyees' incone unti
such time as they are distributed to the enpl oyees. The
revenue ruling held further that under the provisions of
section 3401(a) (2) (A) of the Code, the school district's
contributions to the plan are excluded from wages for
purposes of the Collection of Incone Tax at Source on \ages;
therefore, no withholding is required from the enpl oyees'
salaries with respect to such picked-up contributions.

The issue of whether contributions have been picked up
by an enployer within the meaning of Code section 414(h)(2)
is addressed in Revenue Ruling 81-35, 1981-1 C.B. 255 and
Revenue Ruling 81-36, 1981-1 C. B. 255. These revenue
rulings established that the following two criteria must be
met: (1) the enployer nust specify that the contributions,
al t hough designated as enployee contributions, are being
paid by the employer in lieu of contributions by the
enpl oyee; and (2) the enployee nust not be given the option
of choosing to receive the contributed amounts directly
instead of having them paid by the enployer to the pension
pl an. Furthermore, it is immaterial, for purposes of the
applicability of section 414(h) (2), whether an enpl oyer
pi cks up contributions through a reduction in salary, an

2]




o 200119058

Page 5

of fset against future salary increases or a conbination of
bot h.

Revenue Ruling 87-10, 1987-1 C B. 136, provides that in
order to satisfy Revenue Rulings 81-35 and 81-36, the
required specification of designated enployee contributions
nmust be conpleted before the period to which such
contributions rel ate. Thus, enpl oyees may not exclude from
current gross incone designated enployee contributions to a
gqualified plan that relate to conpensation earned for
services prior to the date of the last governnmental action
necessary to effect the enployer pick-up.

Proposed Resolution N satisfies the criteria set forth
in Revenue Ruling 81-35 and Revenue Ruling 81-36 by
providing that contributions paid by Enployer M under the
pi ck-up, although designated as enployee contributions, are
being paid by Enployer Min lieu of contributions by the
G oup B enpl oyees, and that Goup B enployees shall not be
entitled to any option of receiving such contributions
directly instead of having them paid by Enployer Mto Plan
X.

Further, Proposed Payroll Authorization Form P is
irrevocable and also provides that the contributions,
al t hough designated as enployee contributions, are being
pi cked up by Enployer M that they are being paid directly
to Plan X in lieu of contributions by the Goup B enployee,
and that after execution of Proposed Payroll Authorization
Form P, the Goup B enployee does not have the option of
receiving the contributed anounts directly instead of having
them paid by Enployer Mto Plan X

Proposed Resolution N provides that the effective date
of the pick-up by Enployer Mis the later of the date
Proposed Resolution N is signed or the date it is put into
effect. Proposed Payroll Authorization Form P, which is
conpl eted subsequent to the adoption of Proposed Resol ution
N, by Enployer M provides that such formis not effective
until signed by a Goup B enployee and an authorized
representative of Enployer M The pick-up does not apply
to any contribution before the effective date or to any
contribution that relates to conpensation earned for
services before the effective date.

Accordingly, assum ng Proposed Resolution N and
Proposed Payroll Authorization Form P are adopted and
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i npl emented as proposed, we conclude, with respect to
rulings one, two, three and four that anmounts picked-up by
Enpl oyer M and paid to Plan X on behalf of Goup B enpl oyees
in order to restore past service credit wll be treated as
enpl oyer contributions for federal inconme tax purposes in
accordance with the requirenents of section 414(h) (2) of the
Code and Revenue Rulings 81-35 and 81-36; that, because we
have determ ned that the picked-up anbunts are to be treated
as enployer contributions, such contributions to be made to
Plan X by Enployer Mw |l be excludable from Goup B

enpl oyees’ wages for purposes of federal incone tax

wi t hhol di ng under section 3401(a) (12) (A) of the Code in the
taxable year in which they are contributed to Plan X; and
that the picked-up contributions to be nade under Plan X by
Enpl oyer M will not constitute gross incone for federa
incone tax purposes until such tinme as they are distributed
or nmade available to the Goup B enployees or their
beneficiaries to the extent the picked-up anpbunts represent
contributions nade by Enployer M

For purposes of the application of section 414(h)(2) of
the Code, it is inmaterial whether an enployer picks up
contributions through a reduction in salary, an offset
against future salary increases, or a conbination of both.

No opinion is expressed as to whether the ampunts in
guestion are subject to tax under the Federal |nsurance
Contri butions Act. No opinion is expressed as to whether
the ambunts in question are paid pursuant to a "salary
reduction agreenent” within the nmeaning of section
3121(v) (1) (B)

These rulings apply only if the effective date for the
commencenent of any proposed pick up, as described in
Proposed Resolution N, cannot be earlier than the later of
the date Proposed Resolution N is signed and becones
effective or the date of execution of Proposed Payrol
Aut hori zation Form P. In addition, these rulings are
contingent upon the adoption by Enployer M of Proposed
Resolution N as set forth in your supplenental subm ssion
dat ed Decenber 4, 2000 and the adoption of Proposed Payrol
Aut hori zation Form P as set forth in your supplenental
subm ssion dated January 31, 2001

These rulings are based on the assunption that Plan X
will be qualified under section 401(a) of the Code at the
time of the proposed contributions and distributions.
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This ruling is directed only to the taxpayer that
requested it. Section 6110(k) (3) of the Code provides that
it may not be used or cited by others as precedent.

A copy of this letter has been sent to your authorized
representative in accordance with a power of attorney on
file in this office.

Si ncerely yours,

(xigned) JOYCH B. FLOYD

Joyce E. Floyd, WManager
Enpl oyee Pl ans Technical Goup 2
Tax Exenpt and Government Entities

Di vi si on
Encl osur es:
Del eted copy of this letter
Noti ce 437

cc: EP Manager, Xxxxxx Area

XEAXXX
p9.6.6.6.4
XXX
Fe.9.0.0.4



