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Dear khkkkhkhkhkhkhkhhkkdhx

This is in response to your letter dated Cctober 12,
1999, as suppl enented by correspondence dated Septenber 14,
2000, Novenber 27, 2000, and January 9, 2001, which was
submtted by your authorized representative on your behalf,
Wth respect to the applicability of section 403{(b) of the
I nternal Revenue Code to Plan X

The followng facts and representati ons have been
subm tted on your behalf:

Organi zation N is exenpt from taxation under section
50i{c) (3) of the Code, as are its nenbers, Organization O
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and Organi zation P. Organi zation P is also an entity that
is an agency of a political subdivision of County B in
State A Organi zation 0 and Organization P transferred
personal property to Organization N, after which

Organi zation N | eased real property from Organizations 0
and P. Al enployees from Organization 0 and certain

enpl oyees from Organi zation P becane enpl oyees of

Organi zation N

Prior to the transfer, Oganization O enployees were
participants in Plan Y, a plan described under section
403(b) of the Code. Plan Y provided for matching
contributions and seven-year graded vesting for such
contri butions. Effective July 1, 1998, Organization N
established Plan X to provide, retirenment benefits to it
enpl oyees. Plan X operates on a cal endar year basis.

Plan X provides for a salary reduction agreenent under
whi ch each enpl oyee nay agree to a reduction in salary by
either a percentage of pay or a dollar anobunt. The
agreenent provides that only conpensation earned after the
effective date of the agreenment shall be taken into
consi derati on. The agreenent provides that the frequency
with which the agreenment may be entered into or anmended and
the ability to revoke such agreenent shall be determ ned
under the rules applicable to qualified cash or deferred
arrangenents. The agreenent shall continue indefinitely
until amended or termnated by either party (subject to
certain conditions) by giving at least thirty days witten
notice prior to the date of such anmendnment or termnation
(i.e., irrevocable with respect to conpensation earned
while the agreement is in effect).

Section 2.1 of Plan X provides that each enpl oyee of
Organization Nis eligible to participate in the Plan on
July 1, 1998, if enployed on that date, and if not enployed
on such date the date of their enploynent. Section 1.16 of
Plan X defines an enployee as any individual enployed by
the enployer as a common | aw enpl oyee with the exception of
i ndependent contractors and | eased enpl oyees as described
under section 414(n) of the Code.

Section 1.17 of Plan X defines "enployer" as
organi zation N and any other organization which (1) is a
menber of the same controlled group of organizations as
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Organi zation N, as determ ned pursuant to sections 414(b),
(c), (m) and (o) of the Code, (2) is a non-profit

organi zation wthin the neaning of section 501(c) (3) of the
Code, (3) is one that Oganization N s Board of Directors
has authorized to participate, and (4) is an entity that
takes appropriate action to adopt the Plan and becone a
signatory to an annuity contract and/or custodia
agreement. In addition, section 1.17 of Plan X defines
"enpl oyer” to include Organization Q and Organi zation R
both of which are described under section 501(c) (3) of the
Code and are support organi zations of O ganization N

Section 3.01(a) of Plan X permts participants to
el ect by entering into a salary reduction agreenent to have
el ective contributions nmade to the Plan on their behalf.
Section 1.15 of Plan X defines elective contributions as
contributions made by the enployer pursuant to section
3.01(a) of the Plan which neet the requirenents of sections
402 (g) and 403(b) of the Code.

Section 4.01(b) of Plan X provides that the anount of
el ective contributions for any taxable year under the Plan
and all other plans of Oganization N shall not exceed the
dollar limt in effect at the beginning of such taxable
year under section 402 (g) of the Code. In the event a
partici pant has excess elective contributions, section
4.01(b) of Plan X requires that excess elective
contributions, adjusted to reflect any credited investnent
experience up to the date of distribution, will be
distributed no later than April 15 to any partici pant who
designates elective contributions as excess elective
contributions for such taxable year.

Section 4.01(c) of Plan X provides that elective
contributions are also subject to the exclusion allowance
[imtations contained in section 403(b) (2) of the Code.
Section 4.01(a) of Plan X provides that the total annua
additions (as defined in section 415(c) (2) of the Code)
made on behalf of the participant for any year will not
exceed the limits i nposed by section 415 of the Code

Sections 5.01 of Plan X provides that elective
contributions made under the Plan are nonforfeitable at all
times. Plan X received transfers attributable to former
enpl oyees of Organization 0 who were covered by Plan Y and
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who become enpl oyees of Organization N Plan Y provided
mat ching contributions and seven-year graded vesting for
such contri butions. Section 1.21 defines the matching
account as the portion of a participant's account

est abli shed on behal f of an enployee to hold the anmount of
enpl oyer contributions under Plan Y and the proportionate
share of adjustnent to market value attributable to the
mat chi ng account. Section 5.01 of Plan X continues the
seven year graded vesting for matching contributions under
Plan Y that are transferred to Plan X Enpl oyer
contributions nmade with respect to elective contributions
attributable to a participant's service on and after July
1, 1998 shall be maintained in Plan Z, a plan which is
intended to satisfy the requirenments of sections 401(a) and
401(k) of the Code and which is maintained by O ganization
N.

Section 7.02 of Plan X provides that funding will be
t hrough mutual fund shares held by a custodian or annuity
contracts issued by an insurance conpany. Section 8.02
provides that the nutual funds held by the custodi an and/or
annuity contracts issued by an insurance conpany acquired
pursuant to Plan X nust conform w th the provisions of the
Plan as well as providing investnents that conformto
section 403(b) of the Code and the regul ations issued
t her eunder .

Section 2.03 of Plan X provides that participants may
desi gnate which annuity contracts or which investnent
vehi cl es they choose to invest in. Currently, in excess of
ni nety-nine and nine-tenths per cent of the participants in
Plan X enter into individual annuity contracts w th Conpany
M The rermaining | ess than one-tenth of one per cent of
the participants enter into individual custodial agreenents
with Conmpany M

Under section 6.03 of Plan X, Organization N may
permt participants to borrow ambunts from their plan
assets provided that the terms and conditions of the | oans
are consistent with the annuity contract/custodi a
agreenent, section 72 of the Code, and section 7.03 of Plan
z.

Under section 6.01 of Plan X, upon the occurrence of a
financial hardship, a participant may nake an application
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to withdraw all or part of the value of his account
attributable to elective contributions. (but not earnings on
such el ective contributions) and anounts held in the

roll over account. Section 6.01 of Plan X provides a
procedure for determning the existence of an inmedi ate and
heavy financial need (i.e., a financial hardship) and that
a distribution is necessary to satisfy an i mediate and
heavy financial need.

Section 6.02 of Plan X provides for an in-service
distribution option, with respect to participant's account
bal ances as of June 30, 1998, for participants who have
attained age fifty-nine and one-half.

Section 4.02 of Plan X provides that anmounts
attributable to elective contributions are distributed to
the participant or the participant's beneficiary after
retirenent, death, attainnment of age fifty-nine and one-
hal f, termnation of enploynent, or financial hardship. In
addition, section 5.02 of Plan X provides for the
di stribution of benefits upon the occurrence of total and
per manent disability. Benefits are distributable in
accordance with the payout options in the annuity contract
and/ or custodi al agreenent.

Section 5.03 of Plan X provides that the distribution
provisions of the Plan shall be interpreted and applied in
accordance with the requirenents of section 401 (a) (9) of
the code and incorporates such requirenents by reference
into the Plan.

Under section 3.02 of Plan X, rollover assets may be
contributed or transferred directly to the Plan if such
anounts are a qualifying distribution, determ ned pursuant
to section 403(b) (8) of the Code and such rollover is
within sixty days of the date the assets were distributed

to the enpl oyee. In addition, the Plan will accept
rollovers from qualifying conduit individual retirenent
arrangenents. Rol | overs will be credited to an account

establ i shed on behalf of the enployee. Section 5.04 of
Plan X provides that a participant eligible for a
distribution under the Plan may elect to have any portion
of his account balance rolled over directly to a section
403(b) tax-sheltered annuity plan or an individua
retirenent arrangenent described under section 408 of the
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Code.

Section 11.04 of Plan X provides that none of the
benefits under the Plan shall be subject to the claim of
any creditor of the participant or beneficiary and neither
the participant nor the beneficiary shall have any right to
alienate, commute, anticipate or assign any of the benefits
under the Plan. Notwi thstanding the provisions of section
11.04 of Plan X, section 11.05 of the Plan provides the
benefits provided to the participant are subject to the
rights afforded to an alternate payee under a qualified
donestic relations order under section 414(p) of the Code.
Section 7.01 of Plan X provides that contributions under
the Plan may be used only for the exclusive benefit of
participants and their beneficiaries.

Based upon the foregoing facts and representati ons,
you request the follow ng rulings:

1. El ective deferral contributions to Plan X shall be
treated under section 403 (b) of the Code as
amounts contributed by Organization N, and,

2. El ective deferral contributions to Plan X (and
earni ngs thereon) shall not be taxable in the year
contributed, to the extent that such contributions
satisfy the applicable limts under sections
402 (g) (1), 403(b) (2) and 415 of the Code, but
instead will be taxable under section 72 of the
Code in the year in which such anobunts are
recei ved by the participant.

Wth respect to ruling request one, section 403(b) (1)
of the Code provides, in part, that anounts contributed by
an enployer to purchase an annuity contract for an enpl oyee
are excludable from the gross income of the enployee in the
year contributed to the extent of the applicable "exclusion
al l onance", provided (1) the enployee perforns services for
an enployer which is exenpt from tax under section 501(a)
of the Code as an organi zation described in section
501 (c) (3), or the enployee perforns services for a
educational institution (as defined in section
170(b) (1) (A (ii) of the Code) which is a state, a politica
subdi vision of a state, or an agency or instrunentality of
any one or nore of the foregoing; (2) the annuity contract
is not subject to section 403(a) of the Code; (3) the
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enpl oyee's rights under the contract are nonforfeitable
except for failure to pay future premuns; (4) such
contract is purchased under a plan which nmeets the

nondi scrim nation requirenents of paragraph (12}, except in
the case of a contract purchased by a church; and, (5) in
the case of acontract purchased under a plan which
provides a salary reduction agreenent, the contract mneets
the requirenents of section 401(a) (30).

Section 403(b) (1) of the Code provides further that
t he enpl oyee shall include in his gross incone the anounts
actually distributed under such contract in the year
distributed as provided in section 72 of the Code.

Section 403(b) (10) of the Code requires that
arrangenents pursuant to section 403(b) of the Code nust
satisfy requirenments simlar to the requirenments of section
401(a) with respect to benefits accruing after Decenber 31,
1986, in taxable years ending after such date. In
addition, this section provides that, for distributions
made after Decenber 31, 1992, the requirenents of section
401 (a) (31) regarding direct rollovers are net.

Section 401(a) (9) of the Code, generally provides that
benefits comence by April 1 of the cal endar vyear foll ow ng
the later of the calendar year in which the enployee
attains age 70 1/2, or the calendar year in which the
enpl oyee retires, and specifies required m ni mum
distribution rules for the paynent of benefits from
retirenment plans.

Section 403(b) (11) of the Code provides, generally,
that section 403 (b) annuity contract distributions
attributable to contributions nmade pursuant to a salary
reduction agreenent (within the neaning of section
402 (g) (3) (C)) maybe paid only when the enpl oyee attains
age 59 1/2, separates from service, dies, becones disabled
(within the neaning of section 72(m) (7)), or in the' case of
har dshi p.

Section 403(b) (1) (E) of the Code provides that in the
case of a contract purchased under a plan which provides a
salary reduction agreenent, the contract nust neet the
requi rements of section 401{a){(30). Section 401(a) (30)
requires a section 403(b) arrangenent, which provides for
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elective deferrals, to limt such deferrals under the
arrangenent, in conbination with any other qualified plans
or arrangenents, of an enployer naintaining such plan,
providing for elective deferrals, to the limtation in

ef fect under section 402(g) (1) for taxable years begi nning
i n such cal endar year

Section 402 (g) (1) of the Code provides, generally,
that the elective deferrals of any individual for any
t axabl e year shall be included in such individual's gross
income to the extent the ampbunt of such deferrals exceeds
$7, 000.

Section 402{g) (4) of the Code provides that the
[imtation under paragraph (1) shall be increased (but not
to an amount in excess of $9,500 ($10,500 for taxable years
after Decenber 31, 1999)) by the anmpbunt of any enpl oyer
contributions for the taxable year described in section
402 (g) (3) (C).

Section 402(g) (3) of the Code provides that the term
"elective deferrals" includes, in part, with respect to any
taxabl e year, any enployer contribution to purchase an
annuity contract under section 403(b) under a salary
reduction agreenent.

Section 415(a) (2) of the Code provides, in relevant
part, that an annuity contract described in section 403(b)
shall not be considered described in section 403(b) unless
it satisfies the section 415 limts. In the case of an
annuity contract described in section 403(b), the preceding
sentence applies only to the portion of the annuity
contract exceeding the section 415 limtations and the
anount of the contribution for such portion shall reduce
t he exclusion allowance as provided in section 403(b)(2).

In this case, you represent that Oganization N, an
enpl oyer described in section 501(c) (3) of the Code, has
established Plan X as its section 403 (b) program for its
enpl oyees. Al contributions and the earnings thereon are
fully vested and nonforfeitable at all tines. Pl an X does
not neet the requirement of a section 403(a) annuity
contract.

Plan X satisfies the Iimts, under section 403(b) (11)
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of the Code, that anounts attributable to elective
deferrals shall not be distributable earlier than upon the
attai nnent of age 59 1/2, separation from service, death
disability, or hardshinp. In addition, Plan X satisfies the
section 403(b) (10) requirenents and limts contributions in
accordance with sections 403(b) (2) and 415 of the Code.

Accordingly, based on the foregoing |law and facts, we
conclude with respect to ruling request one that elective
deferral contributions to Plan X shall be treated under
section 403(b) of the Code as anobunts contributed by
Organi zation N Further, we conclude with respect to
ruling request two that elective deferral contributions to
Plan X (and earnings thereon) shall not be taxable in the
year contributed, to the extent that such contributions
satisfy the applicable Ilimits under sections 402(g) (1),
403(b) (2) and 415 of the Code, but instead will be taxable
under section 72 of the Code in the year in which such
anounts are received by the participant.

This ruling is contingent upon the adoption of the
anendnents to Plan X, as stipulated in your correspondence
dated Septenber 14, 2000, Novenber 27, 2000 and January 9,
2001, and will have no effect unless such proposed
anendnents are adopt ed.

This ruling is limted to the formof Plan X as
anmended, excluding any form defects that may violate the
nondi scrim nation requirenments of section 403(b) (12) of the
Code. This ruling does not extend to any operational vio-
| ations of section 403{(b) by Plan X, now or in the future.

This ruling is directed only to the taxpayer who
requested it. Section 6110(k) (3) of the Code provides that
it may not be used or cited by others as precedent.

20/




-10-

= S 1
200116052
kkhkkkhkkhkkhkhkkdrkhkhkdhkdrkdkkx*x

A copy of this letter has been sent to your authorized
representative in accordance with a power of attorney on
file in this office.

Sincerely yours,

(signed) JOYCR B. FLOYD

Joyce E. Floyd, WManager
Enpl oyee Pl ans Technical Goup 2
Tax Exenpt and Gover nnent
Entities Division
Encl osures:

Del eted Copy of this Letter
Notice of Intention to Disclose
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