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Dear

This is in response to your ruling request submtted on
your behalf by your authorized representative dated July 23,
1999, and supplenented by additional correspondence dated
January 11, 2000, June 23, 2000, Septenber 8, 2000, Cctober 27,
2000, January 8, 2001, and January 16, 2001. The ruling request
concerns the tax treatnment of elective deferrals to a cash or
deferred arrangenent in coordination wth a nonqualified
deferred conpensation plan. The followi ng facts and
representations were submtted by your authorized representative
in support of the rulings requested.

Enpl oyer X currently maintains both Plans A and B. Plan A
is a qualified plan under section 401(a) of the Internal Revenue
Code (the "Code"). Enployer X represents that Plan A was
established effective January 1, 1998 by adopting a
nonst andar di zed prototype plan and includes a qualified cash or
deferred arrangenent as described under section 401(k) of the
Code. ™lan B is an unfunded nonqualified plan established to
benefit certain highly conpensated nanagenent enployees of
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Enpl oyer X. Both Plans A and B operate on a cal endar year basis.

Plan A provides that participants in Plan A may make pre-
tax contributions to the Plan. No after tax contributions may be
made to Plan A. Plan A provides that participants may nake
el ective deferral contributions up to 15% of their conpensation
for the year. Plan A further provides that a participant's
el ective deferrals are subject to the limtations in effect for
year under sections 402(g) and 415 of the Code and by the actual
deferral percentage test and the actual contribution percentage
test under sections 401 (k) and 401 (m) of the Code.

Plan A authorizes Enployer X to make matching
contributions with respect to participant's elective deferrals.
Under Plan A, matching contributions are nade for a plan year at
the discretion of Enployer X, and if nade, allocated to
partici pants based on the amount of elective deferrals, pursuant
to a discretionary fornmula. Plan A also authorizes Enployer X to
make a discretionary profit sharing contribution.

Plan B provides that participants in Plan B may elect to
defer up to the |lesser of $30,000 or 25% of their conpensation
for the year. Enployer X would credit the accounts of
participants of Plan B with matching contributions based upon
the sane fornmula as set forth in Plan A Unlike Plan A however,
contributions and matching contributions are not subject to the
[imtation of Code sections 402{g) or 415 or the limtations
i nposed by either the actual deferral percentage test or the
actual contribution percentage test of sections 401(k) and
401 (m) of the Code.

Al'l deferrals, matching contributions and earning
credits under Plan B are general assets of Enployer X Those
credits may be maintained as a book account or by the allocation
of assets to a Rabbi Trust established by Enployer X

Under Plan B the vesting schedule for contributions, other

than those contributions nade pursuant to an enpl oyee deferral
election, is the sane as the vesting schedule of Plan A
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Plan B requires that a participant nmake any election to
defer on or before Decenber 31 of the cal endar year proceeding
the year for which the conpensation to which the salary deferra
relates is earned. For a new participant, an election could be
made within thirty days following a participant's initia
sel ection for nenbership provided the election relates to
conpensation for services to be performed subsequent to the
el ection to defer.

The ternms of Plan B require eligible participants to
indicate their respective deferrals by executing a salary
reduction agreenent. The salary reduction agreenent required by
the ternms of Plan B, in turn, requires the participant to
i ndi cate whether he or she authorizes the distribution, in cash
of the salary deferrals after the close of the plan year, or to
have the salary deferrals transferred to Plan A Plan B requires
the participant's salary reduction agreenent to be nade on or
bef ore Decenber 31 of the cal endar year preceding the cal endar
year during which the conpensation to which the salary deferra
relates is earned, and, after this date, the salary reduction
agreenent becones irrevocable. Plan B further provides that the
anount subject to any election to nake a contribution to Plan A
will be equal to the |esser of:

(1 t he maxi num anmount of pre-tax deferrals that could be
made to Plan A for the calendar year within the limts
i nposed under (A) Code section 402(g), (B) the actua
deferral percentage test under section 401(k), and (C)
the actual contribution percentage test under Code
section 401(m; or

(2 the amobunt of the base salary and bonuses such
participant actually elects to defer under the terns
of Plan B for the cal endar year.

Plan B permts the transfer of pre-tax deferrals plus any
rel ated matching contribution (but wthout earnings, gains or
| osses allocable thereto) from Plan B to Plan A The transfer
must be conpl eted before March 15 of the cal endar year follow ng
the year in which the salary deferral was made. This transfer
provision will enable Enployer X to calculate for each
participant of Plan B the maxi num permtted contribution under
Plan A under the limtations of section 401(k), 401(m and
402 (g) of the Code.
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It is represented that Plan A will be anended to provide
that any anount transferred to Plan A by Plan B wll consist
only of anounts attributable to Plan B deferrals that the
participant could have deferred directly to Plan A

The determnation of the anmount of pre-tax deferrals
transferred from Plan B to Plan A will be calculated pursuant to
the provisions of Plan A and Plan B as reflected in the election
form associated with both Plan A and Plan B. Plan B requires
Enpl oyer X to contribute this anount to Plan A unless the
participant has previously elected to have such anount
distributed to hinself in the form of cash. These provisions
precl ude enployer discretion with respect to the anount of pre-
tax deferrals transferred from Plan B to Plan A on behalf of any
participant. The election form for Plan B also serves as the
election form for Plan A

Wth respect to the foregoing, the followng rulings are
request ed:

(1} Assuming that Plan A otherw se satisfies the
requirements for a qualified cash or deferred arrangenent and
that the elective deferral and actual deferral percentage
[imtations of sections 402(g) and 401 (k) (3} of the Code are not
exceeded, elective deferrals nmade by participants under Plan A
that are initially held by the Conpany pursuant to the terns of
Plan B will be excluded from gross incone under Code section
402(e) (3).

(2) For purposes of satisfying section 402(g) of the Code,
el ective deferrals under Plan A nmade by participants for a given
pl an and cal endar year that are initially held by the Conpany
pursuant to the terms of Plan B will be treated as having been
made in the calendar year in which they would have been
ot herwi se received as wages by the participants.

Section 401(k) (2) of the Code provides, in pertinent part,
that a qualified cash or deferred arrangenent is any arrangenent
which is a part of a profit-sharing or stock bonus plan, a pre-
ERISA noney purchase plan, or a rural cooperative plan which
nmeets the requirenments of section 401(a), and under which a
covered enployee may elect to have the enployer nake paynents as
contributions to a trust under the plan on behalf of the
enpl oyee, or to the enployee directly in cash.
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Section 1.401(k)-1{(a) (3) (i) of the Income Tax Regul ations
("Regul ations") provides that a cash or deferred election is any
election (or nodification of an earlier election) by an enpl oyee
to have the enployer either (A) provide an anount to the
enpl oyee in the form of cash or sonme other taxable benefit that
is not currently available, or (B) contribute an anmount to a
trust, or provide an accrual or other benefit, under a plan
deferring the receipt of conpensation. A cash or deferred
el ection includes a salary reduction agreenent between an
enpl oyee and enpl oyer under which a contribution is made under a
plan only if the enployee elects to reduce cash conpensation or
to forgo an increase in cash conpensation

Under section 1.401(k)-1(a) (3) (ii) of the Regulations, a
cash or deferred election can only be nmade with respect to an
anount that is not currently available to the enployee on the
date of the election. Undersection 1.401(k)-1(a) (3) (iii) of the
Regul ations, cash or another taxable anmount is currently
available to the enployee if it has been paid to the enployee or
if the enployee is able currently to receive the cash or other
t axabl e anmount at the enployee's discretion

Under section 1.401(k)-1(b) (4) (i) of the Regul ations, an
el ective contribution is taken into account for purposes of the
actual deferral percentage test for a plan year only if (A the
el ective contribution is allocated to the enployee's account
under the plan as of a date within that plan year, and (B) the
el ective contribution relates to conpensation that either (1)
woul d have been received by the enployee in the plan year but
for the enployee's election to defer under the arrangenent, or
(2) is attributable to services perforned by the enployee in the
pl an year and, but for the enployee's election to defer, would
have been received by the enployee within two and one-half
nonths after the close of the plan year. An elective
contribution is considered allocated as of a date within the
plan year only if (i} the allocation is not contingent upon the
enpl oyee's participation in the plan or* performance of services
on any date subsequent to that date, and (ii) the elective
contribution is actually paid to the trust no later than the end
of the 12-month period inmediately following the plan year to
whi ch the contribution rel ates.
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Section 402(e)(3) of the Code provides, in pertinent part,
that contributions made by an enployer on behalf of an enpl oyee
to a trust which is a part of a qualified cash or deferred
arrangerment (as defined in section 401(k) (2) shall not be
treated as distributed or nade avail able to enployee nor as
contributions nade to a trust by the enployee nerely because the
arrangenent includes provisions under which the enployee has an
el ection whether the contribution will be nade to the trust or
received by the enployee in cash.

Under section 402({(g) (1) of the Code, the elective deferrals
of any individual for any taxable year are included in such
individual's gross incone to the extent the amount of such
deferrals for the taxable year exceeds $7,000 (as adjusted under
section 402(g) (5) of the Code), notw thstanding section
402(e) (3) of the Code regarding elective deferrals under a
gualified cash or deferred arrangenent.

Wth respect to ruling request one, participants nmay nake
an irrevocable election to defer conpensation under Plan A and
Plan B no |ater than Decenber 31 of the cal endar year preceding
the year the conpensation to which the salary deferral relates
is earned. Plan B provides for the transfer of salary deferrals
plus any related matching contributions from Plan B to Plan A
The amount to be transferred is determined in accordance wth
the provisions of Plan A and Plan B. Plan A requires Enployer X
to contribute such anount to Plan A. These provisions preclude
enpl oyer discretion with respect to the anount of elective
deferrals that will be transferred from Plan B to Plan A The
transfer nmust be conpleted on or before March 15 of the cal endar
year followng the year for which the deferral was nmade under
Plan B. If Participant's Plan B salary deferral is nore than the
salary deferral participant authorized to be nade to Plan A
then the difference will be refunded to the participant. Any
refund will be taxable incone for the year with respect to which
the deferral was nmade.

In addition, for purposes of the actual deferral percentage
test under 401(k) (3} of the Code for a cal endar year plan year,
el ective deferrals irrevocably and prospectively elected under
Plan B nade by the participant for a cal endar year plan year
that are initially held in the general assets of Enployer X and
then contributed to Plan A wll be treated as having been nade
under Plan A in the calendar year in which the conpensation to
which the deferrals relate was earned by the participant,
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provided that the elective deferrals are allocated to the
participant's account by the end of that calendar plan year and
the elective deferrals continue to relate to conpensation that
either would have been received by the participant in the

cal endar year plan year but for the participant's election, or
is attributable to services performed by the participant in the
cal endar year plan and would have been received by the
Participant within 2-1/2 nonths after the cal endar year plan
year for participant's election. An election to nmake a
contribution to Plan A is a cash or deferred election within the
meani ng of section 1.401(k)-1(a) (3) (1) of the Regul ations
because it is an election to have Enployer X provide a benefit
under a plan deferring conpensation rather than providing an
amount in cash to the enpl oyee.

Accordingly, we conclude that, assumng Plan A otherw se
satisfies the requirenments for a qualified cash or deferred
arrangenent and that the elective deferral and actual deferra
percentage limtations of sections 402 (g} and 401 (k) (3) of
the Code are not exceeded, elective deferrals made by the
participants under Plan A that are initially held by Enployer X
pursuant to the terns of Plan B will be excluded from gross
i ncome under section 402 (e) (3) of the Code when contributed to
Plan A, provided such contribution is timely paid and all ocated.

Wth respect to ruling request two, the participant wll
make an irrevocable election to have his maximum perm ssible
contribution to Plan A transferred from Plan B to Plan A If
the anmount permitted to be transferred from Plan B exceeds the
perm ssible contribution that the participant authorized to be
contributed to Plan A, then the excess anmount w | be
distributed to the participant. The anount distributed will be
taxable incone in the year it was earned, rather than the year
it was actually distributed. If the maxi mum perm ssible deferra
under Plan A is contributed to Plan A it would be subject to
the 402(g) limtation applicable to the year when it was earned
rather the year in which it was contributed to Plan A

Accordingly, wth respect to ruling request two, we
conclude that for purposes of satisfying the Iimtations of
section 402(g) of the Code, contributions nmade to Plan A by
Enpl oyer X on behalf of the participants (assum ng that such
contributions are tinely nmade and tinely allocated to
participant's account under Plan A), which are initially
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hel d by Enployer X pursuant to the terns of Plan B, will be
treated as deferrals under Plan A having been nmade in the year
in which they would have been taxable to the participant but for
the election under Plan B to have such salary contributed to
Plan A

The above rulings are based on the assunption that at all
tinmes relevant to these rulings, Plan A is qualified under
section 401 (a) of the Code, and its cash or deferred
arrangenent is qualified under section 401 (k) (2) of the Code
and that the required anendnents as proposed by the taxpayer's
authori zed representative in his above nentioned correspondence
are made to the respective Plans. Enployer X established Plan A
by adopting a nonstandardi zed prototype plan. Anending Plan A to
provide for the transfer of elective deferrals from Plan B may
affect the prototype status of Plan AL No opinion is expressed
as to the prototype status of Plan A

Title | of Enployee Retirement |ncone Security Act of 1974
(ERISA) is within the jurisdiction of the Departnent of Labor
Accordingly, we express no opinion as to whether the subject
transactions conmply with Title I of ERISA. Finally, no opinion
is expressed as to the incone tax consequences of establishing
Plan B and participating in it except as expressly stated
her ei n.

This ruling is directed only to the taxpayer that requested
it and applied only with respect to Plan A as submtted with
this request. Section 6110(k) (3) of the Code provides that this
private letter ruling may not be used or cited as precedent.
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The original of this letter ruling has been sent to your
aut hori zed representative in accordance wth a power of attorney
on file in this office.

Sincerely yours,

dl‘”’ 6 ‘O(OLZ.L7 (AY!

G Riddle, Jr. ~

Manager, Enpl oyee Pl ans
Technical Goup 4

Tax Exenpt and CGover nnent
Entities D vision

Encl osures:

Del eted Copy of the letter
Noti ce 437
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