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Ladi es and Gentl enen:

This IS in response to your |etter dated Decenmber 20, 1999, as
suppl enented by correspondence dated Cctober 19 and Decenber 6, 2000,
in which you requested a ruling, on behalf participants in the above-
named Plan, under sections 72 and 402 of the Internal Revenue Code,
and under certain provisions of the Technical and M scellaneous
Revenue Act of 1988 (“Tamra~}, Pub. L. 100-647, 1988-3 C.B. 1

In furtherance of your ruling request, you have provided, in
witing, the follow ng statements and representations:

The Plan is a defined benefit pension plan and trust, created
pursuant to provisions in the State's Constitution, to provide
retirement benefits to enployees of State agencies. The Plan is
mai ntai ned by the State and does not cover enployees of the State's
political subdivisions. You represent that the Plan is a
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"governnental plan" under the rules governing section 414(d) of the
Code. You further represent that, on *x*xs#xxxxxxxxsx%x+ the Plan
received a favorable determnation letter fromthe Service as to its
qual i fied status under section 401(a) of the Code, as applicable to
governnent al pension plans.

Pl an benefits are financed through a trust fund to which both
enpl oyees and the State currently contribute ***** percent of the
enpl oyee' s conpensation. The trust fund is invested and the proceeds
of such investments becone a part of the fund. The trust fund exists
for the exclusive benefit of nenbers and their beneficiaries and may
not be diverted to any other purpose. The trust fund is adm nistered
by a six-menber Board of Trustees.

The enpl oyee contribution goes into an enpl oyee account that is
periodically credited with a stated interest rate, which is fixed by
State law and currently is ****** percent. The interest rate bears no
relationship to the investnent earnings of the trust. Prior to
*xxxxxxxkxxxxxx  enpl oyee contributions were treated as after-tax
contributions. Pursuant to a private letter ruling issued by the
Service on T FFIFFEIFEEEYyou state that, after December 31, 1987
enpl oyee contributions have been "picked up" under section 414(h) (2)
of the Code and are treated as pre-tax contributions. However, nany
enpl oyees who currently are retiring from State enpl oynent have after-
tax enpl oyee contributions nade before *x#«xxxxxxxksxrnrsx

A participant's retirement annuity is based upon his or her
average conpensation and credited years of service. The enployee's
contributions do not inpact the calculation of the retirenent annuity.

H storically, the Plan has offered participants a "standard
annuity for life" and several joint and survivor annuity options.
Upon retirement or separation from service, the enployee also is
offered the option of requesting a withdrawal of his enployee
contributions with accunulated interest at the stated interest rate
provided by law. An enployee's ability to withdraw his or her
enpl oyee contributions was available on May 5, 1986 to all
partici pants upon separation from service.

During a ****%x* gsession the State Legislature anmended the Plan to
include a partial lunp sum distribution(“PLSD”) The statute now
provides that a nenber of the Plan who is eligible to retire and
receive an unresduced Service retirement annuity may elect an optiona
retirement annuity together with a PLSD. The anmpunt of the PLSD may
not exceed « * nonths of a standard service retirement annuity conputed
without regard to this option. The service retirenent annuity is

210




200115040

reduced actuarially to reflect the PLsD. Individuals who retire on or
after *xxxxxxxxxxxx gy elect the PLSD. The PLSD is paid to a retiree
at the sane time as the Plan's first annuity payment. An enpl oyee's
retirenent is always effective at the end of a calendar nmonth. The
first annuity payment is nmade to the retiree at the end of the first
full calendar nonth after the effective date of retirenent. For
exanple, the first annuity paynment for a Novenber 30" retirenent woul d
be Decenber 31°.

Based on the statenents and representations given above, you
request the follow ng rulings:

1. A participant who elects to receive a PLSD fromthe Plan in
exchange for a reduced retirement annuity and who receives the PLSD
before or with the first annuity paynent will be taxed on the PLSD
only to the extent such distribution exceeds the investnent in the
contract as of Decenber 31, 1986, in accordance w th Code
§ 72(e) (8) (D), as nodified by section 1122(h) (2) of the Tax Reform
Act of 1986 and Code § 72(e) (5) (A).

2. To the extent the PLSD exceeds the investment in the contract
as of Decenber 31, 1986, such excess is taxable to the annuitant in
the Plan on a pro-rata basis pursuant to sections 72(e) (8} (A) and
72 (e) (2) (B) of the Code.

Section 402(a) (1} of the Code generally provides that an anount
actually distributed from an enployee's trust described in Code
§ 401(a) which is exenpt fromtax under § 501(a), shall be taxable to
the distributee in the year of distribution under § 72 (relating to
annuities).

Section 72(a) of the Code provides that gross incone includes any
anount received as an annuity (whether for a period certain or during
one or nore |ives) under an annuity, endowrent, or life insurance
contract.

Code § 72(b) (1) provides that gross inconme under § 72{a) does not
include that part of any paynment received as an annuity which bears
the sane ratio to such amount as the investnent in the contract (as of
the annuity starting date) bears to the expected return under the
contract (as of such date). Code § 72(b) (2) provides that anounts
excluded from income under § 72(b) (1) shall not exceed the tota
unrecovered investnment in the contract as calculated inmmediately
before the annuity starting date.

Code § 72¢(e) (1) of the Code generally applies to any anount,
recei ved under an annuity, endownent, or life insurance contract that
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is not received as an annuity, if no provision of this subtitle (other
than this subsection) applies with respect to such anount.

Code § 72(e) (2) (A) provides that any anount received on or after
the annuity starting date shall be included in gross incone.

Code § 72(e) (2) (B) provides that, wth regard to any anount
received before the annuity starting date, such amounts wll be
included in gross incone to the extent allocable to income on the
contract. and shall not be included in incone to the extent allocable
to the enployee's investnent in the contract.

Code § 72(c) (a) defines "annuity starting date" in the case of
any contract as the first day of the first period for which an anmount
is received as an annuity under the contract.

Code § 72(e) (5) (D) (i) provides that, except as provided in
paragraph (8), bel ow, the above provisions apply to any amounts
received as a distribution froma plan qualified under § 401(a).

Code § 72(e) (8) (A) provides that, notw thstanding any other
provision of this subsection, in the case of any anount received
before the annuity starting date froma trust or contract described
I n paragraph (s} (D), paragraph (2} (B) shall apply to such anounts.

Code § 72{e) (8) (D) provides that, in the case of a plan which on
May 5, 1986, permtted the w thdrawal of any enployee contributions
before separation from service, § 72 (e) (8) () shall apply only to the
extent that anmounts received before the annuity starting date (when
i ncreased by anounts previously received under the contract after
December 31, 1986,) exceed the investnment in the contract as of
Decenber 31, 1986.

Section 1011A(b) (11) of TAVRA retroactively anended the Tax
Ref orm Act of 1986 by adding § 1122{h) (). Section 1122(h) (9} created
the following special rule for retirement plans namintained by a state
gover nnent :

In the case of a plan maintained by a State which on
May 5, 1986 permtted wthdrawal by the enployee of
enpl oyee contributions (other than as an annuity), [Code]
section 7z(e). . shall be applied-

(A) without regard to the phrase 'before separation
from service' in paragraph (8) (D), and
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(B) by treating any anount received (other than as an
annuity) before or with the 1° annuity paynment as having
been received before the annuity starting date.

TAMRA § 1011A(b) (11} expanded the class of participants in state
governnent retirenent plans who are eligible for the special relief
afforded under Code § 72(e) (8) (D). Prior to the TAVRA anendnent, the
tax relief available under the Code was limted to participants who
opted for in-service distributions fromthe Plan. After enactnent of
the TAMRA provision, the class of state enployees eligible for the
special tax treatnent expanded to include those who received a |unp
sum or partial lunmp sumdistribution after separation from service and
on or before the forner enployee's annuity starting date.

In this case, the Plan, as of May 5, 1986, permtted a retiring
enpl oyee to withdraw his or her enployee contributions other than as
an annuity, after separation from service. The PLSD is an anount
received before or with the first annuity paynent under the Plan and
is, therefore, deenmed to have been received on or before an enpl oyee's
annuity starting date under the Plan. Because the Plan provided a
wi thdrawal option on the appropriate date, and because the PSLD is
received within the window of eligibility specified in TAVRA
§ 1011A(b) (11), (i.e., before or with a participant's first annuity
payment), it neets the criteria for the special tax treatment accorded
to individuals participating in a plan naintained by a state
government.

Accordingly it is ruled that:

1. A participant who elects to receive a PLSD fromthe Plan in
ex-change for a reduced retirenent annuity, and who receives the PLSD
before or with the first annuity paynent will be taxed on the PLSD
only to the extent such distribution exceeds the investnent in the
contract as of Decenber 31, 1986, in accordance with Code §
72{e) (8) (D), as nodified by section 1122(h) (s) of the Tax Reform Act
of 1986 and Code § 72(e} (5} (A).

2. To the extent the PLSD exceeds the investment in the contract
as of Decenber 31, 1986, such excess is taxable to the annuitant in
the Plan on a pro-rata basis as provided under sections 72(e) (8) (A
and 72(e) (2) (B} of the Code.

This ruling is directed only to the taxpayer or organization
requesting it. Section 6110(k) (3) of the Code provides that it may
not be used or cited by others as precedent. Should you have any
questions regarding the scope or substance of the ruling letter,

pleage contact *#***x*ikkkuxskxs of mygtaff at ***xrdxaxskdrrrs
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This letter expresses no opinion as to whether the Plan satisfies
t he requirements for qualification under Code § 401(a). The
determnation as to whether a plan is qualified under § 401{(a)is
within the jurisdiction of the Manager, Enployee Plans Determ nations
Prograns, Gincinnati, Chio, and the appropriate Area Ofice of the
Enpl oyee Pl ans Exami nation Division.

Sincerely,

John Swi eca, Manager
Enpl oyee Pl ans Technical Goup 1
Tax Exenpt and Gover nnent
Entities D vision
Encl osur es:
» Deleted Copy of Ruling Letter
» Notice 437, Notice of Intent to Disclose
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