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Dear

This is in response to a ruling request submtted on your
behal f by your authorized representative in a letter dated
and suppl emented by additional correspondence dated
concerning distributions froma plan described in
section 401(k) of the Internal Revenue Code (the "Code").

In support of your ruling request your authorized
representative has presented the follow ng facts:

Company A designs, orders from original equipnent
manuf acturers, manufactures, sells, |eases and services
construction equi pment, power systens, lift trucks and related
equi prent. Conpany A maintains Plan X, a profit sharing plan
containing a cash or deferred arrangenent w thin the neani ng of

287




200036048

section 401(k) of the Code. Plan X received its nost recent
favorable determ nation letter on

Conpany A has business operations |ocated in States
D, Eand F.© Conpany A has historically treated Division G as
separate and distinct fromDvisions Hand 1. Division G
serviced a separate and distinct market fromthat served by
Divisions Hand | and in that sense constituted an independently
operated business.

Division G had its own separate work force, including
managenment, production, and administrative enployees. Division G
maintained its own parts departnment and its own sal es and service
departnent. Division Gs general manager had responsibility for
Division Gs performance and was the only enployee of Division G
that reported to one of Conpany A's corporate vice presidents in
the corporate headquarters.

Di vision G personnel were solely responsible for the daily
operations of the Division's three field offices, including
decisions as to the hiring and firing of field personnel.

Di vision G had se,oar ate production, sales, service and nmanagenent
facilities as well as a separate and distinct custoner base.
Division Gwas responsible for its own sales and service
department narketing and advertising.

D vision G had a separate budget, separate invoicing, and
was shown separately on Company A's profit and | oss statenents.
The assets and liabilities of Division G were separately
identifiable. In nost cases, Division G had separate contracts
with its suppliers. In all cases, Conpany A naintained separate
accounts with these suppliers, had separately identified
“authorized territories”, and reported separately to them

Payrol |, human resources, credit and accounting functions
were centralized in the corporate headquarters, although the cost
of those functions attributable to Division G were charged back
to Division Gin Conpany A's profit and | oss statenents.

Division Ginitiated, coded and approved all of its own invoiced
cost expenses. Division G was responsible for nonitoring,
review ng, approving and processing all D vision G sales
commissiorig paid to and hours worked by Division G enployees.

On Conpany A entered into Agreenent Y
with Conpany B, an unrelated corporation. Agreenment Y provided
for the sale of Division G (wth the exception of real estate
associated with one of the three field offices and certain
retai ned assets) to Conpany B. The sale to Conpany B constituted
a sale of nore than eighty-five percent (85%) of the non-real
estate assets used by Co_nBany Ainits Dvision G includin
without limtation, tangible personal property, intellectua
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property, goodw ||, |eases, accounts receivable, franchises,
approval s, permts, licenses, contracts, securities and certain
ot her assets such as books, records, |edgers, files, docunents,
correspondence, custoner |ists and reports. Conpany A sold the
real estate (subject to a |lease to Conpany B) to an unrel ated
third party on . On Conpany A
di sposed of substantially all of the assets used in Division G
The assets retained by Conpany A pursuant to Agreenent Y do not
constitute assets used by Conpany A in Dvision G

In connection with the sale, Conpany A termnated the
Di visi on G enpl oyees and substantially all of these enpl oyees
were of fered enpl oynent by Cpnpany B in the sane jobs, at the
same |ocations and at approximately the same wages. Conpany A
continues to maintain Plan X, and there was no nerger or transfer
of assets between Plan X and any plan maintained by Conpany B.

| n accordance with section 14.03(nm of Plan X, which permt
l unp sum di stributions upon the sale or other disposition of
substantially all the assets to an unrelated corporation, Conpany
A desires to make lunp sumdistributions to enpl oyees who
continue enployment wth the corporation acquiring such assets.

Your authorized representative further represents that
Conpany A has continued to maintain Plan X after the sal e of
Dvision G and that Conpany A will nmake |lunmp sumdistributions
fromPlan X, subject to any applicable consent requirenents, to
the former enployees on or before Decenmber 31, 2001

Based on the foregoinP_facts and representations, you have
requested the follow ng rulings:

1} That Conpany A's sale of Division G to Conpany B,
constituted a disposition of substantially all the assets used by
it in a trade or business within the neaning of Code Section
401(k) (1o) (A (ii).

2) That distributions of Plan X account bal ances
attributable to elective deferrals nade by the former Division G
enpl oyees enpl oyed by Conpany B will not violate the distribution
restrictions set forth in Code Section 401 (k) (2) (B) (i) .

Section 401 (k) (2)(B) (i) of the Code provides, in relevant
part, that distributions froma qualified cash or deferred
arrangenent may not be made earlier than the occurrence of
certain stated events. Section 401(k) (2) (B) (i) (11) of the Code,
when read together with section 401(k) (10) (A) (ii), further
provides that one of these distributable events is the
di sposition by a corporation of substantially all its assets
(within the meaning of section 409(d) (2) used by the corporation
in a trade or business of such corporation, but only with respect

255



200036848

to an enpl oyee who continues enploynent with the corporation
acquiring such assets.

The event described in section 1.401(k)-1(d) (1) (iv) of the
Regul ations is the date of the sale or other disposition by a
corporation of substantially all the assets (wthin the meaning
of section 409(d) (2)) used by such corporation in a trade or
busi ness of such corporation to an unrelated corporation

Section 1.401(k)-1(d)(4) (iv) states for purposes of section
1.401(k)-1(d) (1) (iv), the sale of "substantially all" the assets
used in a trade or business neans the sale of at |east 85 percent
of the assets.

~Section 1.401(k)-1(d) (4) of the Regul ations provides rules
applicable to distributions upon the sale of assets. Section
1.401(k)-1(d) (4) provides, in relevant part, that (i) the seller
must maintain the plan, and the purchaser may not naintain the
plan after the disposition; (ii) the enployee receiving the
di stribution rmust continue enploynent wth the purchaser of the
assets; (iii) the distribution nust be in connection wth the
di sposition of the assets and it nust generally occur by the end
of the second cal endar year after the cal endar year in which the
di sposition occurred; and (iv) the saeof substantially all the
asset used in a trade or business neans the sale of at |east 85
percent of the assets, and an unrelated entity is one that is not
required to be ag?re%?ted with the seller under sections 414(b),
(¢}, (m), or (o) of the Code after the saeor other disposition.

Section 1.401(k)-1(d) (5) of the Regulations provides, in
part, that distribution maybe made only if it is a lunmp sum
di stribution within the neaning of section 402(d) (4) of the Code.

- Section 1.401(k)-1(d) (6) (v) of the Regulations(frovides_that
a distribution maybe made under section 1.401(k)-1(d) only if
any Bonsené or election required under section 411(a) (11) or 417
I S obt ai ned.

You have represented that Division G had a separate
production, separate workforce, separate nanagenent facilities as
well as a separate and distinct customer base and nai ntai ned
separate accounts with manufacturers of product |ines. You have
further represented that Division G had a separate budget,
separate invoicing and was shown separately on Conpany A's profit
and loss statenent. Based on all the facts and circunstances

resented herein, Division G has been determned to be a trade or
usi ness of Conmpany A within the nmeaning of section
401(k) (1) (A (ii).
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It has further been represented that Conpany A sold nore
than 85% of the assets of Division G to Conpany B. Substantially
all enployees of Dvision G were offerea enpfoynent wicn conpany
B. Conpany A wll maintain Plan X after the sale and
dilstributions will be made in lunmp sums in connection with the
sal e,

Accordingly, wth respect to ruling request one and two, we
conclude that the sale of Division G by Conpany A constituted a
di sposition of substantially all of the assets used in a trade or
busi ness within the nmeaning of Code section 401(k) (10) (A) (ii) and
that distributions of Plan X account bal ances attributable to
el ective deferrals made b?/ the forner Division G enployees
enpl oyed by Conpany B will not violate the distributions
restrictions set forth in Code section 401(k) (2) (B) (i}.

The above ruling is based on the assunption that Plan X is
qualified under section 401(a) and 401(k) of the Code, and the
related trust will be exenpt under section 501(a) of the Code at
the time of the transaction.

This ruling is also based on the assunption that any consent
okr) el ec&mn requi red under Code sections 411(a) (11) or 417 is
obt ai ned.

This ruling is directed only to the taxpayer that requested
it. Section 6110(k) (3) of the Code provides that this private
letter ruling may not be used or cited by others as precedent.

In accordance with a power of attorney on file in this
office, a copy of this ruling is being sent to your authorized
representative.

Sincerely yours,

Tt & el
John G Riddle, Jr.’
Manager, Enpl oyee Pl ans
Technical Goup 4

Tax Exenpt and Gover nnment
Entities Division
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Encl osures:
Del et ed coPy of letter
Notice of Intention to Disclose
Copy of Letter to Authorized Representative

CC:
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