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L EGEND: Date:  APR | 2 20
Taxpayer A
Taxpayer B:
IRA c:
IRA D
Date E -
Date F:
Date G
State H
Dear
This is in response to the , letter written on your

behal f by your authorized representative, in which you, through your authorized
representative, request several letter rulings under section 408(d)(3) of the
Internal Revenue Code. The followi ng facts and representati ons support your
ruling request.

Taxpayer A died on Date E survived by his wife, Taxpayer B. Taxpayer A
had attained age 70 3 prior to his death.

At his death, Taxpayer A owned two individual retirement arrangements
{(IRAs}, IRA C and IRA D, which your authorized representative asserts neet the
requirenents of Code section 408. Prior to his death, Taxpayer A named his
estate as the beneficiary of his IRAs C and D. Taxpayer A married Taxpayer B
on Date G which was after date F, the date on which he executed his last wll
and testament. Thus, Taxpayer A's last will and testanent failed to mention
Taxpayer B. In addition to Taxpayer B, Taxpayer A was survived by several
children who are not the children of Taxpayer B.

Taxpayer A was domiciled in State H at his death. Section 2507(3) of the
State HProbate Estates and Fiduciaries Code provides that if a testator

marries after making a will, his surviving spouse shall receive the share of
-the estate to which she would have been entitled had the testator died
intestate, unless the will gives her a greater share or unless it appears from

the will that the will was made in contenplation of marriage to the surviving
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spouse. Under the intestate succession laws of State H Taxpayer B is entitled
to one-half of the estate of Taxpayer A

Your authorized representative asserts, on your behalf, that, pursuant to
the laws of State H Taxpayer B's one-half share in the estate of Taxpayer A
includes one-half of IRA C and one-half of IRA D Furthernore, he asserts on
your behal f that Taxpayer A's last will and testament contains no reference to
any inpending marriage of Taxpayer A

Your authorized representative further asserts that, consistent with the
laws of State H Taxpayer B intends to request a distribution of one-half of
IRA C and one-half of IRA D be made to her. Wthin sixty days of receipt of
said distributions, she will roll over the IRA C and IRA D proceeds into one or
nore IRAs set up and nmintained in her nane.

Based on the above facts and representations, you, through your
authorized representative, request the following letter rulings:

1.  That Taxpayer B's one-half share of |RA C and her one-half share of
IRA D do not represent inherited TRAs within the nmeani ng of Code
section 408{d) (3)®(1i);

2. that Taxpayer B nmy be treated as the distributee or payee of one-
hal f of IRA C and one-half of IRA D; and

3. that, to the extent that a portion of the ampbunts standing in IrRas C
and D, up to one-half of each IRA are rolled over into one or nore
IRAs set up and mmintained in the name of Taxpayer B, the said rolled
over amounts will not be included in Taxpayer B's gross incone for
the year in which rolled over.

Wth respect to your ruling requests, Code section 408(d) (1) provides
that, except as otherwi se provided in this subsection, any anmount paid or
di stributed out of an individual retirement plan shall be included in gross
i ncome by the payee or distributee, as the case may be, in the manner provided
under section 72.

Code section 408(d) (3) provides that section 408(d) (1) does not apply to
a rollover contribution if such contribution satisfies the requirenents of
sections 408(d) (3) (A) and {d} (3) (B).

Code section 408(d) (3) (A (i) provides that section 408 (d) (1) does not
apply to any amount paid or distributed out of an IRA to the individual for
whose benefit the account is maintained if the entire anpbunt received
(including money and any other property) is paid into an IRA
(other than an endownent contract) for the benefit of such individual not Iater
than the 60th day after the day on which he receives the paynent or
di stribution.

Code section 408(d) (3) (O(i) provides, in pertinent part, that, in the

case of an inherited IRA section 408(d) (3) shall not apply to any anount
recei ved by an individual from such account (and no anount transferred from
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such account to another IRA shall be excluded fromincone by reason of such
transfer), and such inherited account shall not be treated as an IRA for
pur poses of determ ning whether any other amount is a rollover contribution.

Code section 408(d) (3) (O (ii) provides that an|RA shall be treated as
inherited if the individual for whose benefit the account is maintained
acqui red such account by reason of the death of another individual, and such
i ndi vidual was not the surviving spouse of such other individual. Thus,
pursuant to Code section 408(d) (3) {C) (ii), a surviving spouse who acquires |RA
proceeds from and by reason of the death of her husband, may elect to treat
those I RA proceeds as her own and roll them over into her own IRA

Section 1.408-E of the Proposed Inconme Tax Regul ati ons, Q&A A-4, provides
that a surviving spouse is the only individual who nmay elect to treat a
beneficiary's interest in an IRA as the beneficiary's own account. If a
surviving spouse mnakes such an election, the spouse's interest in the account
would then be subject to the distribution requirements of section 401(a) (9) (&)
rather than those of section 401(a) (9) (B). Q&A A-4 further provides, in
pertinent part, that an election will be considered to have been made by a
surviving spouse if either of the follow ng occurs: (1) any required amounts
in the account (including any amounts that have been rolled over or
transferred, in accordance with the requirenents of section 408(d) (3) (A (i),
into an IRA for the benefit of such surviving spouse) have not been distributed
within the appropriate tinme period applicable to the decedent under section
401(a) (9) (B), or (2) any additional anpunts are contributed to the account (or
to the account or annuity to which the surviving spouse has rolled such amunts
over, as described in (1) above) which are subject, or deened to be subject, to
the distribution requirenents of section 401(a}(9)(A). The
result of such an election is that the surviving spouse shall then be
considered the individual for whose benefit the trust is naintained.

Q&A A-4 of section 1.408-B of the proposed regul ations provides that a
surviving spouse may elect to treat an IRAof her deceased spouse as her own.
Q&A A-4 lists actions by which a surviving spouse makes said el ection.
However, OQ&A A-4 does not provide the exclusive nethods by which a surviving
spouse so elects.

Generally, if the proceeds of a decedent's IRA are payable to an estate
by direction of the decedent, and are then distributed to the decedent's
surviving spouse, said surviving spouse shall be treated as having received t he
IRA proceeds from the estate and not from the decedent. Accordingly, such
surviving spouse, generally, shall not be eligible to roll over (or have
transferred) said distributed IRA proceeds into her own IRA.

However, in a case where an estate is the beneficiary of a decedent's IRa
but the surviving spouse of the decedent is entitled under the intestate | aws
of the state of donmicile of the decedent to receive an intestate share of the
decedent's estate (or an ampunt equal to said intestate share) rather than the

amount to which she was entitled under decedent's will, and the surviving
spouse elects said intestate share, to the extent said share consists of IRAa
assets, the IRA assets will be treated as having been received by the surviving

spouse directly from the decedent and not from his estate. Thus the IRA assets
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whi ch constitute part of the surviving spouse's intestate share will be
eligible for rollover treatnent under Code section 408(d) (3).

In this case, pursuant to the laws of State H, the state of domcile of
Taxpayer A at his death, Taxpayer B will receive one-half of IRAs C and D.
She will then roll said IRA assets into one or more IRAs set up and maintai ned
in her nane. The rollover(s) will occur no later than the sixtieth day
followi ng the day on which Taxpayer B will receive the IRACand IRAD
proceeds. Under this set of facts, the Service will not apply the general rule
set forth above.

Thus, with respect to your ruling requests, the Service concludes as
foll ows:

1. That Taxpayer B's one-half share of IRA C and her one-half share of
of TRA D are not inherited IRAs as that termis defined in Code
section 408(d) (3)@(I);

2.  that Taxpayer B may be treated as the distributee or payee of cne-
hal f of IRA C and one-half of IRA D; and

3. that, to the extent that a portion of the anpbunts standing in IrRas C
and D, up to one-half of each IRA, are rolled over into one or more
IRAs set up and maintained in the nane of Taxpayer B, the said rolled
over amounts will not be included in Taxpayer B's gross incone for
the year in which rolled over.

This ruling letter is based on the assunption that IRas C and D,
referenced herein, either have conplied or will conmply with the requirenents of
Code section 408(a) at all times relevant thereto. It also assumes that
Taxpayer B's rollover IRA(s) wWill conply with the requirenents of Code section
408(a) at all times relevant thereto.

This ruling is directed solely to the taxpayer who requested it. Secti on
6110(k)(3) of the Code provides that it may not be used or cited by others as
precedent.
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