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University U =
Dear :

This letter is in response to a letter dated April 28, 1999,
as supplenented by letters dated June 7, 1999, July 20, 1999,
Septenber 1, 1999, Septenber 8, 1999, Septenber 23, 1999, and
Novenber 2, 1999, submitted by your authorized representative, in
which rulings are requested under sections 414(d) and 414(h) of
the Internal Revenue Code.

The followng facts and representations have been submtted
on your behal f:

SystemB is a retirenent systemestablished primarily for
teachers and admnistrators of primary and secondary public
schools of State A (enployed outside Gty v). SystemBis
governed by Board D, a ten-menber retirenent board which sets
policy and oversees operations consistent with applicable |aws.

By letter dated Novenber 19, 1945, the Internal Revenue
Service stated that System B was an instrunentality of State A
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System B provides service, deferred and disability
retirement benefits, as well as nenber death benefits, for nore
t han 302, 000 nmenbers, including approximtely 209,000 active
menbers and 92,000 retired nenbers and beneficiaries. To provide
such benefits for its nenbers, System B admnisters Plan X a
defined benefit program qualified under sections 401(a) and
414(d) of the Code as a governnental plan. Plan X includes a
mandat ory enployee contribution feature. You represent that each
participating enployer picks up the menber contributions required
to be made to Plan X in a manner consistent with section 414(h)
of the Code.

There are four tiers of nenbers determned by date of
menber ship. Retirenent benefits differ for each menbership tier.
Generally, Tier 1 and Tier 2 nenbers who have made contributions
to Plan X receive an annuity throughout retirement or a |unp sum
distribution of their annuity account, in addition to the
enpl oyer-funded pension. The annuity is based on total menber
contributions, |ife expectancy, date of nenbership and form of
retirenent allowance chosen by the nenber. Contributions made by
Tier 3 and Tier 4 nenbers are conbined with enployer
contributions to fund the pension. Each participating enployer
pi cks up the menber's contributions required to be nade to
Plan X, in a nmatter consistent with section 414(h) of the Code.
The enployer's contribution rate is determ ned annual |y by Board
D, based on the recommendation of the actuary, at the beginning
of each school year, based on the actuarial valuation of plan
assets and liabilities. The amunts due from each participating
enpl oyer are premsed on the rate of contribution, as established
by Board D at the beginning of the school year, and on the anount
of conpensation paid by the enployer during the year. The
amounts of contributions are collected primarily from the state
appropriations (or taxes levied by the enployer, when applicable)
during the nmonths of Septenber, October and Novenber foll ow ng
éhe close of the school year for which such contributions are
ue.

_ State A's legislature recently passed, and the governor
S|gn%?, Act C which affects System B and Plan X.  The purpose of
Act Is to:

. authorize a system of charter schools to provide
opportunities for teachers, parents, and conmunity
menbers to establish and nmai ntain schools that operate
I ndependently of existing schools and school districts
in order to acconplish the follow ng objectives:
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(a} Inprove student |earning and achievenent;

(b) Increase learning opportunities for all
students, wth special enphasis on expanded
| earning experiences for students who are
at-risk of academc failure;

(c}y Encourage the use of different and innovative
t eachi ng net hods;

(d) Create new professional opportunities for
teachers, school admnistrators and ot her
school personnel;

(e) Provide parents and students wth expanded
choices in the types of educationa
opportunities that are available within the
public school system and

(f) Provide schools with a nmethod to change from
rul e-based to performance-based
accountability systems by holding the schools
established under this article accountable
for neeting neasurable student achievenent
resul ts.

Act Climts those who may nmake an application to establish
a charter school to teachers, parents, school adm nistrators,
community residents, or any conbination of these groups.
Applications may be filed in conjunction with colleges,
uni versities, nuseums, educational institutions, not-for-profit
corporations under section 501 (c)(3) of the Code, or for-profit
busi ness or corporate entities authorized to do business in State
A Act Crequires 24 separate itens of information, designed to
assure that educationally appropriate prograns are offered in a
fiscally sound manner. These requirements include educationa
requi rements, governance requirenents, fiscal requirements and
operational requirenents.

Charters are issued by public entities. The criteria for
approval are based on furtherance of the public purpose of
education. Approval of a charter school application requires

t hat : (a) the charter school described in the application neets
the requirements set out in Act C and all other applicable |aws,
rules, and regul ations; (b) the applicant can denonstrate the

ability to operate the school in an educationally and fiscally
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sound manner; and (c) granting the application is likely to

I nprove student |earning and achievenent and materially further
the purposes set out in Act C. In reviewing applications, Entity
E is encouraged to give preference to applications that
denonstrate the capability to provide conprehensive |earning
experiences to students identified by the applicants as at risk
of academc failure. Entity Eis not required to approve a
charter; in fact, it may deny an application or require

additional information as a condition of approval. Entity Eis
conprised of a local board of education, Trustees T of University
U, and Board R Board R also serves as the review body.

Board R is an unbrella state instrumentality which is
responsi ble for educational functions and licensing in State A
Its menbers are appointed by State A's legislation sitting as a
body of the whole. Board R has oversight responsibility for all
state colleges and universities and is a state instrumentality.
University U has direct responsibility for all state colleges and
universities and is a state instrunentality.

Once the application has been approved by Entity E, the
applicant and Entity E enter into a proposed charter. The
proposed charter includes all 24 itenms of information required by
Act C, and any other ternms or conditions required by applicable
| aws and regul ations.

Once the proposed charter has been agreed upon, it nust be
submtted to Board R for review Board r may either approve and
Issue the charter or return it to Entity E for reconsideration
wth witten coments and recommendations. | f the proposed
charter is returned by Board R, Entity E may resubmt the
proposed charter with nodifications, resubmt the charter wthout
modi fications, or abandon the charter.

Act C provides rules for charter schools simlar to those of
other public schools. Charter schools are exenpt from taxation,
fees, assessments, and levies under Act C.  Charter schools nust
neet the sane health and safety, civil rights, and student
assessnent requirenents applicable to other public schools.

Charter school teachers shall be certified in accordance
with the requirements applicable to other public schools;
provi ded, however, that a charter school nay enploy as teachers
(i) uncertified teachers with a least three years of elenentary,
m ddl e or secondary classroom t eachi ng experience; (ii) tenured
or tenure track college faculty; (iii) individuals with two years
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of satisfactory experience through the Teach for Anmerica program
and (iv) individuals who possess exceptional business,
professional, artistic, athletic, or mlitary experience,

provi ded, however, that such teachers described in clauses

(1), (i1), (iiti), and (iv) of this paragraph shall not in total
conprise nore than thirty per centum of the teaching staff of a
charter school, or five teachers, whichever is |ess.

A charter school nust perform the same public educationa
purpose as any other public school in State A Act C states "The
powers granted to a charter school under this article constitute
the performance of essential public purposes and governnenta
purposes of this state.” Act C also states, although charter
school s are "independent and autononobus school(s],” "Board R and
Entity E have joint authority to oversee their operation.” In
particular, Board R and Entity E may "visit, examne into and
I nspect any charter school, including the records of such
school." Under Act C, Entity E and Board R shall be deened to be
the public agents authorized to supervise and oversee the charter
school. This authority is broad enough "to ensure that the
charter school is in conpliance with all applicable |aws,
regul ations and charter provisions." This authority is vested in
the local school district for a charter school that chose
University U or Board R as its charter entity.

Act C provides:

A charter school shall design its educationa
prograns to neet or exceed the student perfornmance
standards adopted by Board R and the student
performance standards contained in the charter
Students attending a charter school shall be required
to take regents examnations to the sane extent such
exam nations are required of other public schoo
students. A charter school offering instruction in the
hi gh school grades may grant regents diplonmas and |oca
diplomas to the sanme extent as other public schools,
and such other certificates and honors as are
specifically authorized by its charter, and in
testimony thereof give suitable certificates, honors
and di plomas under its seal; and every certificate and
di ploma so granted shall entitle the conferee to all
privileges and immunities which by usage or statute are
allowed for simlar diplomas of corresponding grade
granted by any other public school.
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Charter schools are subject to independent fiscal audits at
| east once annually. They are also required to have audit
procedures and standards consistent with generally accepted
accounting and auditing standards and conparable in scope to
those of other public schools.

I ndividuals and groups play a role in overseeing the
operation of charter schools. Any individual or group may bring
a conplaint to the board of trustees of a charter school alleging
a violation of the provisions of Act C the charter, or any other
provision of law relating to the managenent or operation of the
charter school. If, after presentation of the conplaint to the
board of trustees of a charter school, the individual or group
determnes that such board has not adequately addressed the
conplaint, they may present that conplaint to Entity E, which
shall investigate and respond. If, after presentation of the
conplaint to Entity E, the individual or group determnes that
the Entity E has not adequately addressed the conplaint, they may
present that conplaint to Board R, which shall investigate and
respond. The Entity E and Board R shall have the power and the
duty to issue appropriate renedial orders to charter schools
under their jurisdiction to effectuate the provisions of this
secti on.

The primary source of funding for charter schools is State
A. Under Act C, a local school district nmust "pay directly to
the charter school for each student enrolled in the chartered
school who resides in the school district an anount equal to one
hundred percent of the anmount cal cul ated pursuant to paragraph f
of subdivision one of section thirty six hundred two of this
chapter for the school district for the year prior to the base
year increased by the percentage change in the state tota
approved operating expense cal cul ated pursuant to subdivision
el even of section thirty six hundred two of this chapter fromtwo
years prior to the base year." In other words, the local schoo
district nust pay its per pupil operating expense to a charter
school for each pupil enrolled in the charter school, based on
the per pupil expense of the previous year and adjusted to
account for increases in state aid in the current year

Beyond the nandatory fundi ng provided by the preceding
paragraph, the board of trustees of a charter school is
authorized to accept gifts, donations or grants of any kind made
to the charter school and to expend or use such gifts, donations
or grants in accordance with the conditions prescribed by the
donor; provided, however, that no gift, donation or grant may be
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accepted if subject to a condition that is contrary to any
provision, law or term of the charter.

~ Act C also creates a special fund to provide additional
financing for charter schools from federal appropriations and
other gifts, grants, and appropriations.

State A exerts additional control over charter schools
t hrough the charter renewal process described in Act C. A
renewal application must include: "(a) A report of the progress
of the charter school in achieving the educational objectives set
forth in the charter. (b) A detailed financial statenent that
di scl oses the cost of admnistration, instruction and other
spending categories for the charter school that will allow a
conparison of such costs to other schools, both public and
private. Such statement shall be in a form prescribed by Board
R (c) Copies of each of the annual reports of the charter school
required by subdivision two of section twenty-eight hundred
fifty-seven of this article, including the charter school report
cards and the certified financial statements. (d) Indications of
parent and student satisfaction." Charter schools operating
outside the requirenents of Act C, the charter, and other |aw on
a day to day basis will likely be exposed through the renewa
application process.

Either Entity E or Board R may termnate a charter on one of
the follow ng grounds:

(a) When a charter school's outcone on student
assessnment neasures adopted by Board R falls bel ow
the level that would allow the conmm ssioner to
revoke the registration of another public school
and student achi evenent on such measures has not
shown inprovement over the preceding three schoo
years:

(b) Serious violations of |aw

(c) Material and substantial violation of the charter
including fiscal msmanagenent; or

(dy When the public enploynment relations board makesa
determnation that the charter school denonstrates
a practice and pattern of egregious and
intentional violations of subdivision one of
section two hundred nine-a of the civil service
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law involving interference with or discrimnation
agai nst enpl oyee rights under article fourteen of
the civil service |aw.

Act C provides for further oversight in the formof required
annual reports. Act C states:

Each charter school shall submt to Entity E and to Board R
an annual report. Such report shall be issued no l|ater than
the first day of August of each year for the preceding
school year. The annual report shall be in such form as
shal |l be prescribed by the conm ssioner and shall include at
| east the follow ng conponents:

(a} A charter school report card, which shall include
neasures of the conparative academ c and fisca
performance of the school, as prescribed by the
comm ssioner in regulations adopted for such purpose.
Such measures shall include, but not be Iimted
to, graduation rates, dropout rates, performance of
students on standardized tests, college entry rates,
total spending per pupil and adm nistrative spending
per pupil;

(b} Discussion of the progress made towards achi evenent of
the goals set forth in the charter

(c) A certified financial statenment setting forth, by
appropriate categories, the revenues and expenditures
for the preceding school year, including a copy of the
nost recent independent fiscal audit of the school

Section 2854-3(c) of Act C states that enployees of a
charter school may be deemed enpl oyees of a local school district
for the purpose of providing retirement benefits, including
menbership in Plan X and other retirenent systens open to
enpl oyees of public schools. Also, Act C provides that the
financial contributions for such benefits shall be the
responsibility of the charter school and the school's enployees.

Based on the foregoing facts and representations, you
request the follow ng rulings:

1. That, wunder the applicable terns and conditions of Act

C, deem ng certain enpl oyees of a charter school to be enpl oyees
of the local school district for purposes of providing nenbership
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in Plan X will not adversely affect Plan X's status as a
governnmental plan under section 414(d) of the Code.

2. That the applicability of section 414(h) (2) of the Code
to Plan X will not be adversely affected by including as nenbers
therein enployees of a charter school, and that the nmandatory
contributions of such enployees to Plan X which are assuned and
paid by the enployer will be considered picked-up pursuant to
section 414(h)(2) to the same extent such contributions by other
menbers of Plan X are so considered.

Section 414(d) of the Code provides that a governnental plan
nmeans a plan established and naintained for its enployees by the
governnent of the United States, by the governnent of any state
or political subdivision thereof, or by any agency or
instrumentality of any of the foregoing.

Revenue Ruling 89-49, 1989-1 C. B. 117, provides that a plan
w |l not be considered a governnental plan nmerely because the
sponsoring organization has a relationship with a governnent al
unit or some quasi-governnental power. It holds that one of the
nost inportant factors to be considered in determ ning whether an
organi zation is an agency or instrunentality of the United States
or any state or political subdivision thereof is the degree of
control that the state or federal governnent has over the
organi zation's everyday operations. Qher factors listed in
Revenue Ruling 89-49 include: (1) whether there is specific
| egislation creating the organization; (2) the source of funds
for the organization: (3) the manner in which the organization's
trustees or operating board are selected; and (4) whether the
appl i cabl e governnental unit considers the enployees of the
organi zation to be enployees of the applicable governmental unit.
Al though all of the above factors are considered in determning
whet her an organi zation is an agency of a government, the nere
satisfaction of one or all of the factors is not necessarily
determ nati ve.

Al t hough Act C cannot be characterized as specific
legislation in so far as it relates to any particular charter
school, it is nevertheless specific in the sense that it is the
enabling | egislation under which all charter schools in State A
are established. Act C was enacted with no other purpose than to
specifically provide for the establishment of such schools.

The primary source of funds for a charter school is State A
Act C provides that the local school district nmust pay directly
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to the charter school its per pupil operating expense for each
student enrolled in the chartered school who resides in the
school district. A charter school may receive gifts, donations
or grants of any kind, but the mandatory funding will cone froma
| ocal school district.

Al though a charter school's board of directors is not
directly appointed by State A or the |ocal school admnistrative
unit, the local board of education, Trustees T of University U, a
state instrumentality, and Board R a state instrunentality,
exercise a significant degree of control over the nake up and
performance of charter school enployees through revi ew ng
conpl aints against a charter school, the granting or denial of
charters and the auditing, and reporting requirenents inmposed on
each charter school. In general, teachers enployed by a charter
school shall be certified in accordance with the requirenents
applicable to other public schools.

Charter schools are required to performthe same public
educational purpose as any public school. As noted in Act C, "a
charter school shall design its educational prograns to neet or
exceed the student perfornmance standards adopted by Board R and
the student performances standards contained in the charter.”

The application for a charter school can be denied by a
| ocal board of education, Board R, or Trustees T of University U
Both Board R and University U are governnmental instrunentalities.
Even after a charter school's application is approved, it nust
submt annually a report that includes the measures of the
conparative academc and fiscal performances of the school
Board R can investigate a charter school for any violations.
Entity E, including Board R, can take what renedial action it
deens necessary, including the revocation of a school‘s charter.

Thus, the local board of education, Board R, and Trustees T
control charter schools through approving their charters and
termnating them under certain circunstances.

For purposes not related to Plan X participation, Act C
provi des that an enpl oyee of a charter school shall be an
enpl oyee of the education corporation fornmed to operate the
charter school. However, for purposes of providing retirenent
benefits, including participation in Plan X, Act C specifically
provi des that enployees of charter schools are deened to be
enpl oyees of the local school district and shall participate in
Plan X in the sane manner as other public school enployees. The
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| ocal school district is a governmental unit and its enpl oyees
are eligible to Earticipate in Plan X. Act C by its ternms deens
enpl oyees of a charter school that is established and organi zed
pursuant to the terns and conditions of Act Cto be enpl oyees of
the | ocal school district, a governnental unit, for purposes of
participation in Plan X.  Such enployees are therefore deened
enpl oyees of a governmental unit and can participate in Plan X, a
governmental plan, in the sane manner as other public school

enpl oyees wi thout adversely affecting Plan X' s status as a
governmental plan under section 414(d).

Accordingly, wth respect to ruling request one, we concl ude
t hat under the applicable terms and conditions of Act C deem ng
certain enpl oyees of a charter school to be enpl oyees of the
| ocal school district for the purpose of providing nenbership in
Plan X will not adversely affect Plan X's status as a
governmental plan under section 414(d) of the Code.

Section 414(h) (2) of the Code provides that contributions,
ot herwi se designated as enpl oyee contributions, shall be treated
as enployer contributions if such contributions are nade to a
pl an described in section 401(a), established by a state
governnent or a political subdivision thereof, and are picked up
by the enploying unit.

You represent that Plan X includes a mandatory enpl oyee
contribution feature. You also represent that each participating
enpl oyer picks up the nmenber's contributions required to be made
to Plan X in a manner consistent with section 414(h) of the Code.
In ruling request one, we concluded that deem ng enpl oyees of a
charter school established pursuant to the terns and conditions
of Act Cto be enployees of the |ocal school districts for
pur poses of establishing menbership in Plan X woul d not adversely
affect Plan X's status under section 414(d). W further conclude
with respect to ruling request two that as nmenbers of Plan X
mandat ory contributions of charter school enployees nade to Plan
X whi ch are assuned and paid by the participating enployer wll
be consi dered picked-up pursuant to section 414(h) to the sane
extent such contributions by other nenbers of Plan X are so
consi dered, provided the pick-up arrangenment of Plan X neets the
requirements of section 414(h).

In view of the foregoing, we conclude that particiﬁation of
enpl oyees of a charter school established pursuant to the terns
and conditions of Act Cw Il not adversely affect Plan X s status
as a governnmental plan within the neaning of section 414(d) of
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the Code. No opinion is expressed as to the federal tax
consequences of the transaction described above under any ot her
provisions of the Code. Additionally, no opinion is expressed as
to whet her the pick-up arrangement of Plan X neets the

requi renents of section 414(h)(2).

These rulings are based on the assunption that Plan X neets
the requirenments for plan qualification under sections 401(a) and
414(d) of the Code. These rulings are further based on the

assunption that mandatory enployee contributions picked-up by the
participating enployers of Plan X neet the requirenents of
section 414(h)(2) of the Code.

These rulings are directed only to the taxpayer who
requested it. Section 6110(k) (3) of the Code provides that it
may not be used or cited by others as precedent.

~ In accordance with a power of attorney on file in this
office, a copy of this ruling is being sent to your authorized
representative.

Sincerely yours,
(mgned) JOTCE B. FIOTD

Joyce E. Floyd, Manager

Enpl oyee Pl ans Technical Goup 2
Tax Exenpt and Gover nnent
Entities Division

Encl osures:
Del eted Copy of this Letter
Notice of Intention to Discl ose




